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TRIAL  FOR  MURDER  IN  FRANCE.— LOLA  MONTES. 

On  the  26th  March,  1846,  an  interesting  trial  took  place 
at  Ronen,  in  which  Bonvallon,  one  of  the  editors  of  a  pa- 
per published  in  Paris,  called  "The  Globe,"  was  charged 
with  the  murder  of  Dujarier,  the  editor  in  chief  of  "  Lm 
Freue^^  a  well  known  and  highly  influential  paper  pub- 
lished in  the  same  city.  Although  the  alleged  murder 
took  place  at  Paris,  circumstances  rendered  it  necessary 
to  remove  the  trial  to  Rouen.  The  defence  was,  that  the 
deceased  was  killed  by  the  accused  in  a  duel,  according 
to  the  rules  of  honor  regulating  such  combats.  It  was 
gravely  objected,  on  the  part  of  the  prosecution,  that  the 
defendant  was  not  entitled  to  avail  himself  of  these  laws, 
because,  at  one  period  of  his  life,  he  had  been  guilty  of 
stealing  a  watch !  The  larceny  of  the  watch  was  clearly 
proved  on  the  trial  to  have  been  committed  in  January, 
1840 ;  and  the  accused,  being  interrogated  on  the  subject, 
so  far  from  denying  it,  said  "I  committed  a  fault  of  youth, 
and  cruelly  have  I  expiated  it."    To  an  inquiry  as  to  what 

Vol.  I— 1 


Digiti 


ized  by  Google 


2  TRIAL  FOR  MURDER  IN  FRANCE. 

bearing  the  introduction  of  snch  evidence  conld  possibly 
have  on  the  case,  a  distinguished  lawyer  answered  that 
<«  a  French  jury  wonld  only  tolerate  duels  among  men  of 
honor,  and  a  man  would  forfeit  his  privilege  to  commit 
murder  if  it  was  believed  he  had  ever  been  a  tkief.**    Con- 
nected with  this  triminal  accusation  was  a  cit4l  suit  for 
damages,  by  the  mother  and  nephews  of  the  deceased. — 
By  the  fVench  law  if  a  man  wounds  or  kills  another,  he 
is  liable  to  pay  the  wounded  person,  if  he  lives,  or  his 
next  of  kin,  if  he  dies,  damages  for  the  civil  injury  done 
them.    The  criminal  charge  is  submitted  to  a  jury,  of 
whom  seven  may  return  a  verdict.    The  civil  action,  both 
as  to  law  and  fltct,  is  decided  at  the  same  time  by  the 
court,  without  the  intervention  of  a  jury.    The  witnesses 
are  not  selected  by  one  party  imd  the  other,  because  their 
testimony  may  be  ikvorable  to  any  particular  view  of  the 
case,  but  (br  the  purpose  of  obtaining  all  the  information 
that  can  be  had ;  and  hence  it  is  thai  the  judge,  and  not 
the  counseU  proceeds  to  interrogate  them  with  t^e  sole 
design  of  establishing  the  truth.    Forty-«ix  wit|iesses 
were  examined.    The  first  was  Alexander  Dumas,  the 
celebrated  and  popular  writer  of  the  day.    Being  asked, 
in  thejisual  form,  what  his  profession  was,  he  answered 
<<  I  should  call  myself  a  dramatic  poet,  if  I  was  not  in  the 
birth  place  of  ComeiUe."  This  answer  touched  the  hearts 
of  the  audience,  foi:  Rouen  was  the  birth  place  of  the 
two  brothers  Pierre  and  Thomas  Comielle,  9^,  although 
more  than  two  hundred  years  have  ebpsed  since  their 
birth,  their  memory  is  still  honored  by  the  inhabttants.^- 
Dumas  was  the  common  friend  of  botb  the  parties  enga- 
ged in  the  duel,  and,  being  informed  that  the  weapons  se- 
lected were  pistols,  i^nd  knowing  how  unakilfhl  Dujarier 
was,  sent  his  son  with  him  to  a  shooting  gallery,  where 
he  was  able  to  kit  a  tnark  a$  large  as  a  man  only  twice  in 
fourteen  times!    But  the  testimony  of  Dumas  went  strongly 
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to  the  reipedabiiiijf  of  tke  parties  a$  mem  of  honor  !  The 
duel  grew  out  of  something  whieh  occurred  at  a  dinner 
party  given  in  one  of  the  most  celebrated  establishments 
at  the  Palais  Royal,  at  an  expense  of  55  francs  (111  00) 
per  head! 

The  President,  on  the  trial,  instructed  the  jury  that  to 
kill  a  man  in  a  duel  is  murder  by  the  law  of  France ;  that 
the  fact  of  killing  being  proved  by  the  voluntary  discharge 
of  a  loaded  pistol,  the  defendant  was  chargeable  with  the 
offence  imputed  to  him ;  but  that  the  jury  had  a  right  to 
declare  that  it  was  done  under  alleviating  circumstances, 
^c.  After  teh  minutes  absence,  the  jury  returned  their 
verdict  in  the  following  form :  The  foreman  rising,  and 
being  asked,  *<  Is  the  accusation  true?"  answered,  *^upon 
*^my  honor  and  my  conscience,  before  God  and  man,  the 
*<  declaration  of  the  jury  is,  No.  The  accused  is  not 
"guilty." 

The  arguments  then  commenced  in  relation  to  the  civil 
suit  for  damages,  wliich  was  tried  by  the  court  alonf^  with- 
out a  jury,  and  the  difference  in  the  result  shows  what  is 
very  common  in  this  country  in  the  trial  of  criminal  cases, 
a  wide  difference  of  opinion  between  the  court  and  jury. 
In  the  criminal  prosecution  the  accused,  we  have  seen, 
was  acquitted  by  the  jury ;  but  in  the  civil  suit  the  court 
awarded  to  the  widow-mother,  and  the  nephews  of  the 
deceased,  the  sum  of  20,000  francs  ($4000)  damages,  with 
costs,  and  ordered  that  Bouvallon,  in  case  of  default  in 
payment,  should  be  imprisoned  two  years. 

We  have  already  brought  to  the  notice  of  the  reader 
one  celebrated  witness,  Mr.  Alexandre  Dumas.  But 
another  witness  was  examined  who  has  since  gained  an 
equal  celebrity,  although  of  a  character  somewhat  different. 
Lola  Montes  was  examined  as  a  witness.  She  was 
an  artiste  of  the  Theatre  Port  St  Martin,  a  Spaniard,  who 
spoke   French  imperfectly,  and  her  connexion  vith  the 
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4  TRIAL   FOR  MURDER   IN   FRANCE. 

flcceased  may  be  ascertained  from  the  following  letter, 
which  he  wrote  to  her  on  the  morning  of  the  duel. 

**  My  dear  Lola.  I  am  going  oat  to.fight  with  pistols.  This  ezplaina 
**  whj  I  have  slept  alone,  and  why  I  do  not  come  to  see  yon  thia  norning. 
«*  I  have  necid  of  all  my  calmness.  At  two  o'clock  all  will  be  over.  A 
**  thonsand  ambnices,  my  dear  Loia,  my  good  little  wife,  whom  I  love  so 
*'  much,  aiid  the  thoughts  of  whom  wiU  never  leave  me." 

Mile.  De  Montes  in  her  testimony  spoke  highly  of  the 
kind  and  amiable  qnalities  of  the  deceased.  She  had  ex- 
pressed a  desire  to  be  introduced  to  Bouvallon  and  to  go 
to  the  dinner,  but  Dujarier  positively  refused  to  allow  it. 
She  received  the  letter,  on  her  return  from  rehearsal,  and 
immediately  took  measures  to  prevent  the  duel,  but  it  was 
too  late.    *'  I  WAS,"  said  she,  in  her  testimony,  *^  a  BIbtter 

SHOT  THAN  DuJARlER,  AND  IF  BoUVALLON  WANTED  SAT- 
ISFACTION I  WOULD  HAVE  FOUGHT  HIM  MYSELF."  She  re- 
ceived the  corpse  from  the  carriage,  and  the  cmaUan  which 
ihe  then  experienced  was  itill  visible  in  her  testimony.  Du- 
jarier evidently  entertained  a  warm  affection  for  her,  as  in 
addition  to  his  farewell  letter,  he  wrote  a  will,  on  the  morn- 
ing of  the  duel,  leaving  her  the  principal  part  of  his  estate* 
His  interest  in  **La  Presse*^  alone  was  an  item  of  considera- 
ble importance.  It  was  owned  by  a  joint  stock  company 
and  was  divided  into  25  shares,  each  share  selling,  at  the 
time  of  the  duel,  at  $60,000  francs,  ($12,000,)  and  each 
share  receiving  an  annual  dividend  of  $1478.  Dujarier,  by 
his  ability  as  a  writer,  had  raised  the  establishment  to 
this  value,  and  in  addition  to  his  salary  as  chief  editor 
owned  eight  shares,  valued  in  the  aggregate  at  $96,000. 
The  duel  was  fought  in  March  1845,  in  the  Bois  do 
Bologne.  Bauvallon  was  the  challenger,  and,  at  the  first 
fire,  shot  his  antagonist  in  the  head  and  killed  him  instant- 
ly. The  trial,  as  already  stated,  took  place  on  the  26tli 
March,  1846;  and  Lola  Montes,  afler  receiving  the  corpse 
from  the  carriage,  superintending  the  funeral,  and  making 
the  necessary  disposition  of  her  interests  under  the  will 
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of  the  deceased,  left  Paris  to  forget  the  scenes  and  the 
circumstances  connected  with  the  sudden  and  violent 
death  of  her  best  and  only  friend.  The  trial  itself  possess- 
es an  interest  with  our  professional  readers  for  the  light 
which  it  throws  on  French  jurisprudence.  But  recent 
political  events  in  Bavaria  have  created  an  increased  in- 
terest in  the  case  for  the  view  which  it  presents  of  the 
true  character  of  the  extraordinary  female  who  has  since 
wielded  the  destinies  of  that  Kingdom. 

The  conflagration  of  Rome  is  remembered  as  fixing 
perpetual  infamy  upon  the  name  of  Nero,  while  the  mu- 
nificent rebuilding  of  the  city  by  the  same  Emperor  is  al- 
most forgotten.  It  was  the  fate  of  Machiavelli,  by  the 
authorship  of  a  single  work,  to  fix  a  stigma  on  hisreputii- 
tion  which  has  outiived  all  the  great  achievements  of  a 
long  life  of  usefulness.  The  story  of  the  boy  who  drove 
a  nail  in  the  wall  every  time  he  committed  an  evil  deed, 
and  drew  one  out  when  he  performed  a  good  one,  is  con- 
stantly illustrated  in  life.  The  good  deeds  may  be  more 
numeroi^  tlfan  the  bad  ones,  and  the  good  that  men  do 
may  far  outweigh,  in  temporal  importance,  the  evil  of  their 
lives ;  still,  so  contaminating  is  the  nature  of  crime,  that 
its  marks  of  shame  remain,  like  the  black  holes  in  the 
wall  after  tlie  nails  had  been  drawn,  to  maculate  the  rep- 
utation which  had  else  been  spotless.  Thus  with  Lola 
Montes,  she  possesses  some  traits  of  character,  and  has 
performed  some  acts  which  would  command  our  admira- 
tion at  once  were  it  not  for  the  cloud  which  a  grevious  sin 
has  thrown  upon  her  character.  But  let  justice  be  done 
even  to  her.    The  truth  can  work  no  injury  to  any  one. 

After  leaving  Paris,  she  made  her  next  appearance  upon 
the  Theatre  at  Munich.  Her  association  with  the  literar}' 
and  political  circle  in  which  Dujarier  moved  in  Paris,  had 
made  her  familiar  with  general  literature,  and  with  Euro- 
pean politics  in  particular.    The  beauty  and  rare  powers 
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of  mind  which  won  the  attachment  of  her  talented  protec- 
tor in  Paris  made  a  rapid  conquest  of  the  King  of  Bavar- 
ia«  The  masculine  energy  and  courage  which  prompted 
the  effort  to  save  the  life  of  her  friend  by  hastening  to  the 
duelling  ground,  with  the  intention  to  stand  in  his  place  in 
the  deadly  conflicti  enabled  her  to  acquire  an  ascendancy 
over  the  minds  of  others.  The  extent  of  her  influence 
in  Bavaria  is  shown  by  her  success  in  driving  the  Jesuits 
from  power,  remodeling  the  cabinet  of  the  King,  and  di- 
recting all  the  important  measures  of  his  administration. 

Leaving  her  improper  relations  with  that  sovereign  to 
the  just  judgment  of  an  enlightened  public,  and  passing 
by  her  elevation  to  the  rank  of  Countess  of  Landsfelt,  as 
a  circumstance  not  calculated  to  disturb  the  equanimity 
of  plain  republicans  who  place  but  little  value  upon  pa- 
tents of  nobility,  it  is  due  to  the  cause  of  justice  that  a 
fair  record  be  made  of  the  public  acts  of  these  parties,  so 
far  as  those  acts  have  had  an  influence  upon  the  kingdom 
under  their  control.  Where  there  is  so  much  for  moral- 
ity to  condemn  it  is  difflcult  to  see  ought  to  commend. 

The  King  of  Bavaria,  with  all  his  faults,  is  something 
of  a  poet — ^has  a  taste  for  the  fine  arts — ^is  a  great  advocate 
for  internal  improvement — and  has  done  a  great  deal  for 
the  cause  of  religion  and  of  human  liberty.  Among  the 
Churches  built  by  the  King  are  the  St.  Ludwig^s 
Church — ^the  AUer  Ileiligen  Chapel,  the  Theatiner  Church, 
and  the  An  Church.  Among  the  public  buildings  built  by 
him  are  the  new  palace, — ^the  Glyptothek  with  all  its  sta- 
tues— ^the  Pinacothek,  with  its  statues, — the  Odeon, — 
the  Public  Library, — the  University, — ^the  Clerical  School, 
the  School  for  the  female  children  of  the  Nobility, — the 
Feldherrenhalle,  filled  with  statues, — the  stained  glass 
manufactory — ^the  Arch  of  Triumph, — the  Ruhmeshalle, — 
the  Bazaar,  the  new  Palace  and  the  Walhalla.  Nearly  all 
of  these  magnificent  structures  have  been  erected  and  the 
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Aatuary  which  many  of  them  contain  paid  for  with  the 
King^s  own  money. 

The  canal  which  unites  the  Maine  with  the  Danube, 
and  thus  creates  an  uninterrupted  line  of  water  communis 
t^ation  from  Rotherdam  to  the  Black  Sea,  it  is  said,  owes 
its  origin  to  the  King  of  Bavaria.  His  friends  also  claim 
for  him  the  merit  of  having  first  conceived  the  idea  of  the 
ZoHverein^  which  is  usually  attributed  to  the  King  of 
Prussia.  He  was  the  prime  mover  of  the  plan  for  the 
national  railways  of  Bavaria,  and  took  a  most  active  part 
in  originating  tiie  company  for  running  steam  boats  from 
the  highest  navigable  point  of  the  Danube  above  Donan* 
werth,  down  to  Regensburg.  He  also  introduced,  for  the 
j>enefit  of  his  people,  the  Landraike  system,  under  which 
the  actual  cultivator  of  the  soil  is  protected  in  his  inde- 
pendence and  is  no  longer  the  trembling  slave  of  despot- 
ism. Under  this  system  he  may  obtain  from  Ifae  state,  on 
fair  and  moderate  terms,  the  money  necessary  to  improve 
the  land  and  carry  on  his  farming  operations  to  advantage. 
It  is  true,  he  must  pay  an  annual  rent  for  the  land ;  but 
his  condition  as  tenant  is  accompanied  with  the  privilege 
of  becoming  the  absolute  owner  of  the  fee-simple  by  the 
payment  of  a  certain  number  of  years'  rent  in  advance. — 
A  few  years'  labor  enables  the  tenant  to  become  the  owner. 

The  King  came  to  the  throne  filled  with  the  most  lib- 
eral ideas.  He  was  about  to  admit  his  people  to  a  very 
large  share  of  political  freedom,  but  he  became  suddenly 
alarmed  by  the  revolutionary  movements  of  1830  and  took 
to  his  counsels  the  Jesuits.  Whether  from  the  dictates  of 
)us  own  altered  mind,  or  through  the  influence  of  those 
^counsellors,  it  is  not  our  purpose  to  enquire,  but  it  is  al- 
leged that  his  government  degenerated  into  a  low,  petty 
tyranny,  under  priestly  influences,  accompanied  with  a 
rigid  censorship  of  the  press ;  and  it  became  intolerable 
to  all  but  the  favored  few. 
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In  tUa  stage  of  Bavarian  affairs  Lola  Montea  made  her 
appearance.  She  obtained  permission  to  dance  npon  the 
tlieatre  at  Mnnieh.  Her  beauty  asd  distinfoiAed  man*- 
ners  attraeted  the  notice  of  the  King.  On  fhrther  ac- 
quaintance with  her,  he  became  enamored  of  her  original- 
ity of  diaracterf  her  mental  powers,  and  of  those  bold  and 
novel  political  views  which  she  feariessly  and  frankly  laid 
before  him.  Under  her  counsels,  a  total  revolution  soon 
after /took  place  in  the  Bavarian  system  of  govennneni 
The  existing  ministry  were  dismissed  i  new  and  mora  lib- 
eral advisers  were  clKwen ;  ttie  power  of  the  JTestiits  was 
ended;  Austrian  influences  repelled,  and  a  foundation  laid 
for  making  Bavaria  an  independent  member  of Ihegreat 
family  of  nations.  These  favoraUe  results  mvy  fairiy  be 
attributed  to  the  talents,  the  energy  and  the  influence  of 
Lola  Montes,  who  received,  in  her  proeiotion  to  the  no- 
bility, only  the  usual  reward  of  political  service.  She  be- 
came Countess  of  Landsfelt,  accompanied  by  an  estate  of 
the  same  name,  with  certain  feudal  privileges  and  rights 
over  some  two  thousand  souls.  Her  income,  including  a 
recent  addition  from  the  King  of  20,000  florins  per  annum, 
is  70,000  florins,  or  little  more  than  J66000  per  annum. — 
In  addition  to  which  she  has  private  property  of  her  own 
in  the  English  or  French  ftinds,  a  great  portion  of  whidi 
it  is  said  consists  of  shares  in  the  Palais  Royal  at  Paris, 
left  her  by  Dajarier  in  his  will. 

It  is  alleged  that  relations  other  than  political  exist  be- 
tween this  extraordinary  female  and  the  King  of  Bavaria. 
The  fact  is  too  notorious  to  be  denied;  and  the  condoct 
of  the  parties  in  this  respect  must  receive  the  condemna- 
tion of  every  friend  to  morality.  The  King  is  a  married 
man,  and  nevertlieless  has  improperly  permitted  himself 
to  become  passionately  attached  to  the  Countess  of  Lands- 
felt.  This  attachment  enabled  her  to  work  out  the  great 
political  changes  which  have  taken  place  in  Bavaria ;  and 


Digiti 


ized  by  Google 


TRIAL  FOR  MURDER  IN   FRANCE.  0 

it  is  bot  jost  to  acknowledge  that  it  is  the  political  use  she 
has  made  of  her  relations  with  the  king,  and  not  the  im- 
morality of  that  connexion  itself,  that  has  brought  down 
upon  her  most  of  the  vehement  censures  which  the  de- 
feated party  have  bestowed,  from  time  to  time,  accom- 
panied by  the  bitterest  calumnies.  The  moral  indignation 
which  her  political  opponents  displayed  was  unfortunately 
a  mere  sham.  They  had  not  only  tolerated^  but  patron- 
ized a  female  who  formerly  held  the  equivocal  position 
which  the  Countess  of  Landsfelt  recently  held,  because 
the  former  made  herself  subservient  to  the  then  dominant 
party.  Give  even  the  evil  one  his  due.  Let  even  Lola 
Montes  have  credit  for  her  talents,  her  intelligence,  and 
her  support  of  popular  rights.  As  a  political  character 
she  held,  until  her  retirement  to  Switzerland,  an  impor- 
tant position  in  Bavaria,  besides  having  agents  and  cor- 
respondents in  various  courts  of  Europe.  On  foreign  pol- 
itico she  has  clear  ideas  and  has  been  treated  by  the  polit- 
ical men  of  the  country  as  a  sybstantive  power.  She  al- 
ways kept  state  secrets,  and  could  be  consulted  with  safe- 
ty, in  cases  in  which  her  original  habits  of  thought  render- 
ed her  of  service.  Acting  under  her  advice,  the  King  had 
]>ledged  himself  to  a  course  of  steady  improvement  in  the 
political  freedom  of  the  people.  Although  she  wielded 
HO  much  power,  it  is  alleged  that  she  never  used  it  eith- 
er for  the  promotion  of  unworthy  persons,  or,  as  other 
favorites  have  done,  for  corrupt  purposes ;  and  tliere  is 
reason  to  believe  that  political  feeUng  influenced  her 
course,  not  sordid  considerations. 

For  the  foregoing  facts  in  relation  to  the  public  merits 
of  the  King  of  Bavaria  and  the  new  Countess  of  Lands- 
felt  we  are  indebted  to  an  article  in  Frazer's  Magazine. — 
And  we  refer  the  professional  reader  to  the  Law  Repor- 
ter of  August  1846,  for  a  more  extended  account  of  the 
trial  of  Bouvallon. 
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THE  CARLISLE  SLAVE  RIOT. 

The  final  decision  of  this  paimfblly  exeiting  ease,  by 
the  Sapreme  Coart  of  PennsylvaniEf  will  be  found  in 
the  present  number  of  the  Jonmal.  A  deep  interest  is  felt 
in  it  thronghoot  the  nniony  on  aceonnt  of  its  eonnexion 
with  the  question  of  recaption  of  fugitive  slavest  with  the 
reputation  of  a  distinguished  Professor  in  a  highly  estima- 
ted college,  and  with  the  melancholy  fiite  of  a  citisen  of 
a  neighboring  state,  who  appears  to  have  been  deprived  of 
his  life  whilst  engaged  in  the  assertion  of  a  right  of  prop- 
erty recognised  by  the  paramount  law  of  the  land.  It  will 
be  perceived  that  the  decision  of  the  Supreme  Ck>urt  does 
not  touch  any  of  the  questions  agitated  in  the  court  bdow, 
except  that  which  relates  to  the  punishment  (o  be  inflic- 
ted for  the  offence,  according  to  the  existing  law  of  the 
state*  We  rejoice  to  see  that  the  Supreme  Court,  in  re- 
versing the  judgment  of  the  court  below,  for  an  error  in 
this  particular,  assigned  a  reason  for  the  discharge  of  the 
prisoners  which  implies  a  very  proper  assertion  of  author- 
ity to  **  minister  justice,"  and  not  only  to  ^*  reverse  or  af- 
firm "  the  judgment  of  the  court  below,  but  to  ^*  correct 
all  errors  *'  and  to  ^^modify"  the  sentence  according  to  law, 
in  cases  where  the  conviction  is  regular,  and  the  error  is 
only  in  the  sentence. 

It  has  been  jocularly  said  of  a  distinguished  Senator 
that  **  when  he  takes  snuflv  all  South  Carolina  sneezes.** 
This  remark  is,  to  some  extent,  expressive  of  the  potent 
influence  which  a  mere  dictum  of  Sir  Edward  Coke  still 
has  not  only  in  England  but  in  some  parts  of  this  country. 
We  would  not  detract  from  his  great  merits  as  a  jurist^ 
but  it  must  be  conceded  Uiat  his  mind  was  only  great  in 
comparison  with  the  lights  of  the  age  in  which  he  lived ; 
and  no  one  would  be  more  astonished  than  himself,  if  he 
were  now  living,  to  see  some  of  his  hasty  expressions  at- 
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tempted  to  be  enforced  as  the  settled  and  immutable  doc- 
trines of  the  common  law.  In  3  Inst.  210,  Sir  Edward  re- 
marked, in  speaking  of  a  writ  of  Error,  that  "  if  the  ^W^ 
meni  be  erroneons,  both  that  and  the  execution^  and  iUl  for- 
mer proceedings  shall  be  reversed  by  writ  of  Error." — 
And  this  remark  is  copied  by  Hawkins  and  by  other  writers. 
— 2  Hawk  b.  2  c.  20  s.  19.  So  far  from  any  decision  be- 
ing cited  by  either  Coke  or  Hawkins  in  support  of  revers- 
ing **  all /oriwer  proceedings^^  for  error  in  a  matter  subse- 
quent, the  supposed  founder  of  the  doctrine  rests  it  en- 
tirely upon  the  derivation  of  the  word  judicium  from  tlie 
words  a  jure  and  dicto.  How  this  derivation  goes  to  sup- 
port Sir  Edward's  position,  as  recently  understood  and  ap- 
plied, we  are  at  a  loss  to  perceive.  On  the  contrary,  the 
very  reasons  given  by  that  great  jurist,  as  they  do  not  tend, 
in  the  slightest  degree,  to  sustain  such  a  position,  show  that 
Lord  Coke  never  meant  to  assert  any  thing  so  at  variance 
with  the  right  reason  of  the  Common  Law;  and  the  rule, 
on  the  reversal  of  an  outlawry,  after  conviction  of  trea- 
son or  felony,  is  directly  the  other  way.  4  Bl.  392, 2  Hale 
209,  1  Chit.  C.  L.  369. 

In  1823,  in  the  case  of  Rex.  v.  Kenworthy  1 B.  &  C.  711, 
in  a  case  where  the  court  below  had  ordered  the  prisoner  to 
be  transported,  omitting  the  formal  words  <«  it  is  consider- 
ed," and  also  omitting  the  other  punishment  required  by 
law,  the  court  of  error  awarded  a  procedendo  to  the  court 
below,  and  refused  to  discharge  the  prisoner  on  Habeas 
Corpus.  Abbott,  C.  J.  on  that  occasion  remarked  that 
**  there  is  no  doubt  that  at  common  law,  where  the  pun- 
ishment is  not  discretionary,  the  reconi  of  an  inferior  court 
may  be  removed  into  this  court,  and  tee  may  pronounce 
judgment:'  But  in  1826,  in  Rex  v  Ellis  5  B.  &  C.  395,  and 
in  1838,  in  Rex  v.  Bourne  7  Ad.  k  Ellis  53,  it  was  held, 
on  the  authority  of  Sir  Edward  Coke's  remark,  that  upon 
the  reversal  of  a  judgment  for  error  in  the  sentence,  as 
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«'  where  the  Bentence  was  transportation  and  the  punish- 
ment was  onfy  death,"  the  court  of  Error  had  no  power 
either  to  pronounce  the  proper  sentence  or  to  remit  the 
record  to  the  court  below  for  the  purpose ;  but  the  pris- 
oner must  be  discharged,  although  tlie  indictment  was  val- 
id and  the  trial  and  conviction  strictly  according  to  justice 
and  law.  Such  a  doctrine,  one  would  think,  could  only 
have  place  where  the  criminal  code  was  so  sanguinary 
that  the  humanity  of  the  Judges  forced  them  to  take  shel- 
ter under  the  great  name  of  Coke  for  the  purpose  of  sa^ 
\ing  the  prisoner's  life.  Fortunately  for  Pennsylvania,  the 
act  against  citing  British  decisions,  pronounced  since  the 
4th  July  1776,  protected  this  state  from  the  controlling  au- 
thority of  this  precedent,  and  our  courts,  although  they 
frequently  in  such  cases  reversed  the  judgments  of  the  in- 
ferior courts,  without  making  any  further  order,  sometimes 
remitted  the  record  to  the  court  below  with  orders  to  pro- 
ceed on -the  indictment,  as  in  Comth.  v.  M'  Kisson  &8.  Sc 
R.  422  and  Comth  v.  Church,  1  Barr  110;  and  at  other 
times  ordered  the  Prisoner  to  give  security  for  his  appear- 
ance before  the  court  below  to  answer  aiiy  charge  that 
might  be  brought  against*  him,  as  in  Whit^  v.  Comth.  1 
S.  &.  R.  139,  and  in  Scott  v.  Comtli.  6  S.  4&  R.  227.  In 
Comth,  V.  Dunn,  Lewis'  Cr.  Law  689,  as  well  as  in  the  case 
of  Clellands,  et  al.  v.  Comth.  just  derrided,  the  prisoners, 
although  discharged,  were  not  let  loose  on  society  upon 
the  monstrous  principle  that  a  court,  created  for  the  cor- 
rection of  errors,  had  a  right  to  commit  wrongs  far  more 
pernicious  than  those  it  assumed  to  correct.  The  prison- 
ers, in  the  cases  last  referred  to,  were  discharged  because 
they  had  already,  in  the  opinion  of  the  Supreme  Court,  been 
sufficiently  punished,  under  the  erroneous  sentence  of  the 
court  below.  This  clearly  implies  that  if  they  had  not  been 
thus  punished  the  court  of  Error  would  have. taken  the 
proper  measures  to  '<  minister  justice  "  in  the  premises. 
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The  doctrine  that  an  error  in  a  sentence  vitiates  all  the 
pre\'ion8  proceedings  in  a  cause,  and  that  a  criminal,  le- 
gally convicted  upon  a  valid  indictment,  is  thereby  to  es- 
cape the  just  punishment  due  to  his  crimes,  belongs  not  to 
the  beautiful  perfection  of  the  Common  Law.  It  may 
sometimes  be  the  unfortunate  result  of  defective  legislation, 
in  creating  special  jurisdictions,  with  authority  to  proceed 
in  a  manner  different  from  the  course  of  the  Common  Law, 
but  it  never  can  be  the  case  under  the  sanction  of  that 
great  compilation  of  wisdom  which  has  been  aptly  denom- 
inated the  perfection  of  human  reason.  Hasty  expressions, 
limited  comprehension,  defective  discrimination,  and  oth- 
er unfavorable  mental  conditions  of  its  ministers  will  some- 
times muddy  the  beautiful  stream  as  it  flows  down  the 
channel.  But  through  its  own  recuperative  energies  the 
sediment  soon  finds  its  gravitating  affinities  at  the  bottom 
and  the  current  flows  on  in  its  purity.  The  ideas  that  a 
court  of  Error  could  not  award  a  venire  de  novo,  nor  render 
such  judgment  as  the  court  below  ought  to  have  rendered, 
if  the  defendant  below  happened  to  be  plaintiff  in  error, 
are  no  longer  entertained  by  enlightened  tribunals.  Judi- 
cial emancipation,  in  these  particulars,  at  least  so  far  as 
respects  civil  suit<«,  has  taken  place  in  England,  12  East 
008,  3Bac.  Abr.  389,  6  Com.  Dig.  464  Title  Pleader,  3  B. 
20 ;  in  Pennsylvania,  2  Rawle  56,  6  Watts  513 ;  in  New 
York,  11  John.  141, 4  Wend.  95;  in  Massachusetts,  6  Mass. 
445, 11  ib.  462;  in  New  Jersey,  1  Harrison  66 ;  in  Ohio,  5 
Ohio  259;  in  Mississippi,  3  Howard  104,  2  S.  &  M.  601 ; 
in  Illinois,  1  Scam.  405, 417,  511 ;  and,  we  trust,  through- 
out the  United  States,  1  Mason  57.  The  cobwebs  of  an- 
tiquated folly  should  not  be  permitted  to  hold  the  minis- 
ters of  the  criminal  law  in  bondage,  at  the  expense  of  sound 
reason  and  public  justice.  The  true  doctrine  on  this  ques- 
tion, as  applied  to  criminal  cases,  was  declared  by  Chan- 
cellor Walworth,  in  the  court  of  Errors  of  New  York,  and 
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not  denied  by  any  one :  <*  If  the  judgment  is  reversed"  (on 
the  ground  of  an  error  in  the  tentenee)  **we  most  still 
go  on  and  sentence  the  plaintiff  in  error."  Kane  v.  The 
People  8  Wend.  211. 

In  this  SUtei  the  act  of  16  Jane,  1836,  has  placed  the 
civil  and  criminal  jostice  of  the  country  upon  an  equal 
footing  in  this  particular.  Its  injunctions  to  the  Supreme 
Court  to  ^'minister  justice,"  to  **correctall  and  all  manner 
of  errors,**  and,  where  the  case  requires  it,  to  **  reverse, 
affirm  or  modify  **  the  judgments  of  the  courts  below,  are 
declaratory  of  the  common  law,  and  leave  no  pretext  for 
the  introduction  of  a  principle  which  sets  at  large  the 
legally  convicted  criminal,  and  mocks  at  justice  in  her 
most  venerated  temples.  "  The  principle  is  well  settled,** 
says  Mr.  Justice  Jackson,  in  delivering  the  o|ttnion  of  the 
Supreme  Judicial  dourt  of  Massadiusetts,  intheCom*th. 
V.  Ellis :  **  If  the  judgment  complained  of  was  rendered 
<'  by  a  Court  proceeding  according  to  ike  cout$e  of  ike  com- 
<<  man  law,  a  writ  of  error  lies*  on  wkick^  in  caee  ofrecersal, 
«<  tkii  Court  is  autkorieed-  to  render  ike  $ame  jmdgmemi  as 
«« tke  Court  hdow  ougkt  to  kave  rendered:'  11  Mass.  46Sl 
But  a  principle  which  was  deemed  **  well  settled  **  in  that 
state  in  1814  seems  to  have  been  entirely  subverted  in 
1841,  under  the  influence  of  the  Eaglirii  decisioinsin  Bex 
v.  Ellis  and  Rex  v.  Bourne ;  and  a  man  legally  convicted 
of  several  larcenies,  was  permitted  to  escape  without  any 
jmnishment  whatever,  upon  the  ground  that  the  court  of 
Error  could  neither  pronounce  the  proper  judgment  itself 
nor  remit  the  record  to  the  court  below  for  that  purpose. 
Sheperd  v.  Com.  2  Met.  419.  It  is  to  be  regretted  that  a 
tribunal  so  deservedly  respected  for  its  learning  should 
have  arrived  at  a  conclusion  so  greally  at  variance  with 
reason,  justice,  and  its  own  previously  well  settled  views 
of  the  common  law. 
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(foglU^   Orctfimii. 

The  QiMH  V.  MkkMd  5toiet.— The  priMoer  was  eonric- 
ted  of  murder,  before  Mr.  Baron  Rotfe  at  the  late  York- 
shire Assixet  in  England.  The  indictment  alleged  that 
the  priaoner  **shot,  diacharged,  and  sent  forth"  a  certain 
wmhetj  and  thereby  earned  the  death  of  the  deceased.  It 
was  objected  that  the  indictment  most  be  taken  to  mean 
that  the  mosket  itself  was  sent  forth  as  a  missile.  The 
point  was  reserved  for  the  fifteen  judges  of  England,  who 
took  time  to  conaidert  and  on  the  1st  May  1848  intimated 
to  the  prisoner's  counsel  that  the  indictment  was  valid,  and 
that  the  words  **sent  forth'*  must  be  rejected  as  surjdusage. 

Tie  Qaaea  v.  Paiia.— The  defendant  having  been  con- 
victed of  perjury,  at  the  trial  before  Lord  Denman,  Ch.  J. 
at  the  London  Sittings,  moved  the  Common  Pleas  for  a 
Habeas  Corpus  on  the  ground  of  illegality  in  the  sentence. 
Wild,  Ch.  J.  on  the  24th  Nov.  1847  delivered  the.  opion- 
ion  of  the  court  that  the  remedy  open  to  the  defendant,  if 
he  has  a  right  to  impeach  the  judgment,  is  by  writ  of  error, 
and  if  this  court  were  to  grant  this  application,  it  would 
lead  to  the  conclusion  that  the  judgment  of  every  court 
might  be  set  aside  on  a  writ  of  Habeas  Corpus.''  Motion 
refused^    Vide  London  Jurist  Feb.  12  1848,  p.  M. 

Smith  it^  Ikrw— Aill  for  discovery.  Upon  the  face  of 
the  bill  it  appeared  tfiat  the  plaintiff  had  employed  Fox,  a 
8oficitor»to  give  a  notice  to  Cadwallader  a  mortgagor^  re- 
quired to  be  given  by  the  terms  of  the  mortgage  previous 
to  its  foreclosure  by  tiie  plaintiff  the  mortgagee^  A  notice 
was  given  on  29  June^  1829;  and  the  mortgage  foreclosed. 
But  in  January  1841,^  it  waa  determined  that  the  notice 
was  defective  and  that  the  nnortgagor  had  a  right  ta  re*-^ 
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deem,  decreeing  an  account.  In  March,  1844,  the  sum 
was  ascertained,  and  the  pli^intifT  paid  the  amount  shortly 
afterwards.  The  plaintiff  in  Nov.  1846  brought  an  action 
on  the  case  against  Fox,  the  solicitor,  for  negligence  in 
giving  the  notice.  Fox  demurred  to  the  bill  of  discovery. 
On  the  26  January,  1848,  Sir  James  Wigram,  Vice 
Chancellor,  delivered  his  opinion. 

1.  That  whatever  question  might  at  one  time  have  exis- 
te<l  upon  the  point,  it  is  now  clear  that  the  question  wheth- 
er the  statute  of  limitations  is  a  bar  or  not  to  the  relief 
sought  by  the  bill  may  be  raised  by  demurrer.  There  is 
no  question  but  that  is  the  law  where  relief  is  sought  in 
equity,  and  I  apprehend  that  it  is  the  same  where  relief 
is  sought  at  law. 

2.  That  if  the  cause  of  action  arose  when  the  aet  of  neg- 
ligence occurred,  the  statute  is  a  bar,  but  not  so  if  the 
cause  of  action  did  not  arise  till  the  plaintiff  sustained  the 
injury.  According  to  the  case  of  Howell  v.  Young  the 
cause  of-action  arose  not  later  than  June  1829,  when  the 
insuiRcient  notice  was  given,  and  I  find  since  the  argument 
that  Howell  &  Young  is  considered  to  be  law  in  Westmin- 
ster Hall,  and  the  demurrer  must  therefore  be  allowed. 

Vide  London  Jurist  of  26  Feb.  1848  p.  130. 
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6iiprtine  Cottrt  of  iUinoi0. 

DECEMBER  TERM,  1847. 

ABRAHAM  BADGLEY  v.  ELI  HEALD. 

A  contract  to  labor  aix  months  for  eicfat  dollars  a  month,  is  an  entire  contract; 
•nd  to  entitle  the  party  to  reoorer  for  nis  services,  he  must  fally  peHorm  on  his 
part,  unless  released  by  his  employer,  or  compelled  to  leave  his  employment 
lor  some  justifiable  cause. 

The  opinion  of  the  Coart  was  delivered  by  Caton,  J. 
from  which,  as  published  in  the  Western  Law  Journal 
for  June  1848,  wc  make  the  following  extract : 

*'  The  verdict  in  this  case  cannot  be  sustained  by  the 
evidence.  By  the  c^ontract  between  the  parties,  Heald 
was  to  work  for  Badgley  six  months  at  eight  dollars  per 
month,  with  the  right  to  either  party  to  terminate  it  at  the 
end  of  the  first  month.  This  was  an  entire  contract — ^as 
much  so  as  if  the  agreement  had  been  to  work  the  six 
months  for  forty-eight  dollars,  with  the  privilege  to  either 
party  to  put  an  end  to  the  contract  at  the  end  of  the  first 
month,  when  Heald  should  receive  eight  dollars.  As  the 
agreement  was  not  terminated  at  the  end  of  the  first 
month,  it  was  then  the  same  as  if  it  had  never  contained 
such  a  provision.  The  evidence  clearly  shows,  that  Heald 
abandoned  the  service  of  Badgley  before  the  completion 
of  the  contract,  and  without  the  consent  of  Badgley,  or 
any  justifiable  cause.  Nor  can  it  be  said  that  Badgley 
subsequently  consented  to  the  rescinding  of  the  contract 
by  the  payment  of  the  eight  dollars,  even  were  that  ad- 
missible ;  for,  although  Badgley  did  pay  Heald  eight  dol- 
lars, yet  he  did  it  under  a  protestation  that  he  was  not 
bound  to  pay  it ;  for  he  said  "he  would  not  pay  him, 
plaintifi^,  any  more  unless  he  was  compelled  to  pay  it  by 
law."    It  is  manifest  from  this,  that  what  he  paid  at  that 

Vol.  I.— 2. 
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time  he  intended  as  a  gratuity,  or  did  it  to  buy  his  peace, 
under  a  protest  against  further  liability.  It  clearly  ap- 
peared that  this  work  was  done  under  an  entire  contract 
%vhich  the  plaintiff  below  refused,  without  any  excuse,  to 
fulfil ;  and  the  law,  as  laid  down  by  this  and  various  other 
Courts,  determines  that  he  is  entitled  to  no  compensation. 

The  case  of  Lantry  v.  Parks^  8  Cowen  63,  is  precisely 
like  this.  There  the  plaintiff  had  agreed  to  work  for  the 
defendant  one  year,  at  ten  dollars  per  month.  He  worked 
ten  and  a  half  months,  and  then  left  the  defendant's 
service,  saying  he  would  work  no  more  till  he  ascer- 
tained whether  he  could  collect  his  wages.  It  was  there 
held  that  the  agreement  was  entire,  and  that  the  plaintiff 
could  collect  nothing  till  he  had  performed  his  part  of  it. 
The  same  rule  is  unequivocally  held^n  the  cases  of  Mc- 
MiUan  v.  Vanderlipf  12  Johns.  165;  Jennings  v.  Camp,  13 
do.  24 ;  Spain  v.  Arnott^  2  Stark.  256 ;  Decamp  v.  Stevens^ 
4  Blacf.  24;  Ripley  v.  Chipman,  13  Verm.  268;  Morford  v. 
Mastin,  6  itfbnroc  609;  Thayer  v.  IVadsworth,  19  Pir*.349. 
Numerous  other  cases  might  be  cited  in  support  of  this 
law,  but  it  is  unnecessary.  Nor  is  there  any  hardship  in 
this  rule,  as  it  might  at  first  appear.  It  is  reciprocal,  for 
if  the  employer  turn  off  the  servant  before  the  expiration 
of  tlie  time  agreed  ui)on,  without  any  just  cause,  the  lat- 
ter may  recover  the  full  amount  agreed  upon,  as  if  he 
had  worked  out  his  whole  time.  Posey  v.  Grath^  7  Mis- 
souri 64. 

But  this  is  not  an  open  question  in  this  Court.  It  was 
the  only  question  involved  in  the  case  of  Eldridpe  v.  Rowc^ 
2  Gilm.  98,  where  this  Court  reversed  the  judgment  of 
the  Circuit  Court  for  overruling  a  motion  for  a  i  ew  trial, 
where  the  evidence  showed  that  the  party  had  quit  the 
service  of  his  employer  before  the  expiration  of  the  time 
which  he  had  agreed  to  serve,  although  in  that  case  the 
evidence  showed  that  Eldridge  had  made  to  Ro.ve  three 
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propositions:  1,  that  Rowc  should  work  out  his  time ;  or 
2d,  get  some  other  man  to  work  out  his  time  for  him :  or 
lid,  that  he  (Eldridge)  would  pay  Rowe  $30  for  what  he 
had  done,  and  let  liim  quit,  and  that  Rowe  should  let  him 
know  on  that  day  which  he  would  do.  Within  the  time 
allowed,  Rowe  sent  word  to  Eldridge  that  he  was  not  go- 
ing to  work  for  him  any  more;  and  yet  this  Court  held 
that  this  evidence  was  not  sufficient  to  authorize  the  jury 
to  find  that  Rowe  had  accepted  the  third  proposition,  tc 
quit  work  and  accept  thirty  dollars  for  what  he  had  done. 
And  the  jury  found  that  the  original  agreement  had  been 
rescinded  by  mutual  consent,  and  a  new  agreement  sub- 
stituted, which  finding  was  approved  by  the  Circuit  Court, 
and  yet  the  judgment  was  reversed,  because  there  was  no 
evidence  to  sustain  the  verdict.  That  is  certainly  a  nnich 
stronger  case  than  the  one  before  us. 

The  judgment  is  reversed  with  costs,  and  the  cause 
remanded. 


Snpxtmt  (tottrt  of  CDQio. 

HAMILTON  COUNTY.  MAY  TERM^  1348 

[bEFOKE  lUDOKS  EEAD  ATID  HITCHCOCK.] 

EDWARD  TUITE  v.  WILLIAM  MILLER. 

1 .  A  ckini  of  dower  ii  embraced  by  the  covenant  of  general  warranty. 

C.  An  assignment  of  dower  by  a  certain  shnre  of  the  rents  snd  profits  made 
charge  on  the  land,  and  enftHrced  by  an  order  for  its  collection,  is  equivalent  to 
an  actaal  eviction  of  one-third  of  the  land  by  an  assiguBient  by  metes  aud 
bonnds,  and  putting  the  widow  in  possession. 

After  the  decision  in  10  Ohio  Rep.  382,  Tuite  brouglit 
an  action  of  covenant,  in  the  Superior  Court  of  Cincin- 
nati, which  was  taken  by  appeal  to  the  Supreme  Court. 
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The  case  was  submitted  to  the  Court,  and  the  facts,  as 
agreed  and  understood  by  the  parties,  were  briefly  these : 

On  the  2eth  of  April,  1836,  Miller  conveyed  to  Tuite, 
in  fee  simple,  a  lot  in  the  city  of  Cincinnati,  and  in  the 
deed  covenanted  that  he  was  the  *' lawful  owner  of  the 
premises,  and  had  good  right  so  to  sell  and  convey  the 
same ;"  and  also  that  he  would  <<  warrant  and  defend  the 
same  against  all  persons  whomsoever/' 
V  Elizabeth  Satterthwaite  filed  her  bill  in  the  Common 
Pleas,  setting  up  a  right  of  dower  on  the  lot,  prior  to  the 
date  of  Miller's  deed,  and  at  November  term,  1838,  ob- 
tained a  decree  of  the  Court,  establishing  her  right  And 
it  being  ascertained  that  the  dower  could  not  be  assigned 
to  her  by  metes  and  bounds,  a  valuation  was  returned, 
and  the  Court  finally  decreed  that  Tuite  pay  her  $62  38 
for  her  dower  up  to  that  time,  and  pay  the  further  sum  of 
$66  a  year  thereafter,  during  her  natural  life,  payable 
half  yearly,  in  May  and  November.  This  was  made  a 
charge  upon  the  lot,  and  in  default  of  payment  of  any 
part  of  it,  the  Sheriff  was  ordered  to  sell  so  much  of  the 
lot  as  should  be  necessary  to  raise  the  sum  due.  An  or- 
der issued,  and  the  first  sum  due  was  p^id  to  the  Sheriff, 
with  costs,  (amount  $87  86,)  without  Ic^'y  or  sale.  Tuite 
paid  the  other  instalments  as  they  fell  due,  without  fur- 
ther order. 

The  case,  after  having  been  argued  several  times  be- 
fore the  Supreme  Court  in  the  county,  and  in  Bank,  was 
again  heard  at  this  term. 

Gholson  k  Miner,  for  Plaintiff. 

A.  N.  Riddle,  for  Defendant. 

Hitchcock,  J.,  delivered  the  opinion  of  the  Court — 
There  was  no  doubt,  he  said,  but  that  the  claim  of  dower 
was  covered  by  the  covenant  of  general  warranty  con- 
tained in  the  deed.  The  doubt  in  the  case  had  been 
whether  the  facts  showed  a  sufficient  e\iction  to  enable 
the  plaintiff  to  maintain  the  action. 


Digiti 


ized  by  Google 


SUPREME  COURT  OF  OHIO.  21 

There  most,  he  said,  be  an  eviction  or  something  equiv- 
alent. The  regular  mode  of  assigning  dower  was  by 
metes  and  bonnds,  and  patting  the  widow  into  possession 
of  the  part  so  assigned.  Had  this  been  done,  it  would, 
without  doubt,  have  been  an  actual  eviction. 

The  statute  provided  that  when  dower  could  not  be 
conveniently  assigned  by  metes  and  bounds,  it  might  be 
assigned  in  a  special  manner,  as  of  a  third  part  of  the 
rents,  issues,  and  profits.  Hie  manner  of  assignment, 
then,  was  in  the  discretion  of  the  Court;  and  any  special 
mode  adopted  by  the  Court  should  be  considered  a»  equi- 
valent to  the  regiilar  mode,  and  substantially  an  eviction. 

The  recovery  of  the  plaintiff  was  not  to  be  limited  to 
the  amounts  he  had  actually  paid  under  the  order  of  the 
Court,  but  he  was  entitled  in  addition,  to  the.  value  of  the 
incumbrance,  to  be  calculated  according  to  the  tables  of 
annuities,  not  exceeding  one-third  of  the  consideration 
money  and  interest  since  the  eviction.  And  judgment 
was  rendered  accordingly  for  the  plaintiff. — 5  West.  L.  J. 
413. 


Supreme  Court  Judges  in  Jotrtf  .-^-Tlie  Governor  of  Iowa 
has  appointed  the  Hon.  S.  C.  Hastings,  of  Bloomington, 
Chief  Justice,  the  Hon.  J.  F.  Kinney,  of  West  Point,  and 
formerly  of  Ohio,  and  George  Green,  Esq.,  of  Dubuque, 
Associate  Justices. — Weitern  Law  Journal  for  June. 


An  important  opinion  delivered  by  Hon.  A.  V.  Par- 
sons, reversing  a  summary  conviction  by  a  ndagistrate,  for 
disturbing  a  religious  meeting,  was  received  too  late  for 
the  present  number. 

l^  An  able  article  relative  to  the  decisions  upon  the 
statute  of  limitations  will  appear  in  our  next. 
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Mufttmt  tfofirt  of  llcntifBloatiia. 

MIDDLE  DISTRICT. 

^OHNCLELLANDS,  £T  AL.  ▼.  THB  COMMONWEALTH 
^P  PENNSYLVANIA. 


1.  Where  penons  tf«  conrietad  of  a  not,  tMhumiflk  ■oeompaakd  with  the  eg- 
grmTatm  of  notootlj  loeciiiac  •  fofitiTe  tUTO  from  hie  iiiaeter,it  ie  illegal  to 
•eateooe  them  to  the  Penitentiarj. 

2.  Tho  legitimite  imprieoament 
upon  tibe  rerenal  of  the  leoteiico  4 
'deem  tfie  illogal  imprieoament  in  the  Penitentiary  i 
tho  period  of  rerenel  a  eofficieiit  poniehment  lor  the  offenco»  wiU  not  eeiiti 
the  priaooen  dt  ittbo,  or  remit  the  record  to  the  oonrt  below  lor  tho  porpoee, 
bat  win  diachargo  f ' 


at  far  eoeh  offeoee  it  in  the  ooontyJaiL    Bvt 

0  of  the  oooft  below  the  Supremo  Coort,  if  it 

1  the  PenitentiarT  from  the  tMne  of  eeiitence  to 


June  5, 1848,  BurnsIde,  J.  .The  pitfig.  in  elror  were  in- 
dicted and  convicted  of  a  riot.  The  first  count  in  the  in- 
dictment, is  in  the  usual  form.  In  the  second,  the  riot  was 
laid  in  rescuing  certain  fugitives  from  labor  from  the  state 
of  Maryland,  from  their  masters.*  There  is  no  doubt  but 
it  was  an  aggravated  case  of  riot.  On  being  found  guilty 
they  were  sentenced  to  pay  a  fine  of  one  dollar  eachf  and 
undergo  imprisonment  for  three  years  in  the  Eastern  Pen- 
itentiary^  by  separate  and  solitary  confinement  at  labor. 

The  erroir  assigned,  is,  in  sending  the  prisoners  to  the 
Eastern  Penitentiary.  Whether  the  laws  of  Pennsylvania 
authorize  this  is  the  question  before  us. 

The  Attorney  General  justifies  the  sentence  under  the 
Act  of  1705  (Dunlop  16,  1  Smith  L.  30)  which  provides, 
that  if  any  persons  to  the  number  of  three  or  more  shall 
meet  togedier  with  clubs,  staves,  or  any  other  hurtful 
weapons,  to  the  terror  of  any  of  the  peaceable  people  or 


'This  count  if  given  at  length  in  Lewis*  Criminal  Law  683. 
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inhabitants  of  this  province,  and  shall  commity  or  design 
to  eommity  violence  or  injury  upon  the  persons  or  goods 
of  any  of  the  said  inhabitants,  and  shall  be  convicted  there- 
of, such  persons  shall  be  reputed  and  punished  as  rioters 
according  to  the  Laws  of  England ;  and  such  act  of  terror 
or  violence,  or  design  of  violence  shall  be  deemed  and  ac- 
counted a  riot :  and  the  4th  sec.  of  the  Act  of  the  5th  of 
April  1790  (Dunlop  125, 2  Smith  531)  which  provides,  that 
any  person  convictedof  any  offence  not  capital  for  which  by 
the  Laws  (of  this  state)  in  force  before  the  Act  was  passed, 
burning  in  the  hand,  cutting  off  the  ears,  nailing  the  ear 
or  ears  to  the  pillory,  placing  in  and  upon  the  pillory, 
whipping  or  imprisdnment  for  life  is,  or  may  be  inflicted, 
shall,  instead  of  such  parts  of  the  punishment,  be  fined 
and  sentenced  to  undergo  a  servitude  at  hard  labor  not  ex- 
ceeding two  years :  and  the  supplement  to  the  Act  of 
1790  (Dunlop  194,  4  Smith  393)  invests  the  courts  with 
power  to  sentence  in  such  cases  for  any  period  not  exceed- 
ing seven  years  in  their  discretion. 

This  leads  us  to  inquire  what  was  the  law  of  England 
on  this  subject  in  1705,  and  how  far  their  statutory  punish- 
ments were  introduced  into  Pennsylvania. 

Dalton,  who  is  a  writer  of  authority  (page  203)  informs 
us  that  at  Common  Law  a  riot  was  punishable  as  a  tres- 
pass, and  as  well  the  fine  as  the  imprisonment  was  at  the 
discretion  of  the  judges;  and  in  the  same  manner  the  sta« 
tute  13th  Henry  4  enables  justices  of  the  peace  to  punisli 
such  offenders.  But  the  imprisonment  and  the  fine  of  such 
offenders  were  to  be  increased  by  the  stat  2nd  Henry  5 
C.  8.  and  therefrom  when  they  are  remiss  herein  (scilicet) 
in  not  sufficiently  punishing  such  offenders  by  due  fine  and 
imprisonment,  the  Lords  of  the  Star  Chamber  often  assess- 
ed upon  rioters  for  the  same  riot  a  greater  penalty. 

The  Star  Chamber,  which  was  ordained  by  the  5  Hen. 
1  ch.  1  and  the  21st  Henry  8  C.  2,  and  which  was  abolish- 
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cd  by  the  16  Charles  Ist  eh.  10,  was  vested  with  speeial 
powers  to  punish  riots,  roats  and  such  other  misdemean- 
oonTas  were  not  sufficiently  provided  for  by  the  Common 
Law,  and  for  which  the  inferior  judges  were  not  so  prop- 
er to  give  corrrection*  In  Hawk*  P.  C^chap.  68,  S.  12,  we 
tind  that  formerly,  in  cases  of  great  enormity^  offenders 
were  punished  with  pillory,  but  such  punishment  is  now 
taken  away  by  the  36  Geo.  3d  ch.  136. 

No  Eni^sh  statute  on  the  subject  of  riots  was,  it  is^^be* 
lieved,  ever  adopted  in  this- province.  The  2d  Henry  5 
ch.  8  authorized  the  punishment  of  rioters  according  to 
the  discretion  of  the  King  and  his  council.  IStat.^t  large 
496.  The  province  of  Pennsylvania  adopted  the  English 
Common  Law,  which  was  punishment  by  fine  and  impris- 
onment in  the  county  jail,  and  our  sessions  occasionally 
ordered  violent  men  to  give  security  for  good  behaviour. 

It  is  believed  that  the  pillory  was  seldom  if  ever  used 
in  this  state  except  when  directed  by  the  Legislature  of  the 
province.  No  English  statute  on  the  subject  of  riots  was 
ever  adopted  by  the  province.  Shortly  after  the  year 
1790  all  acquainted  with  the  history  of  Pennsylvania  know 
that  in  many  parts  of  the  Commonwealth  violent  riots 
A/ere  common.  The  western  insurrection  produced  liber- 
1  y  poles,  and  violent  riots  were  tlie  consequences  in  sever* 
:J  counties,  and  at  some  death  ensued;  yet  we  are  not 
aware  that  any  judge  at  that  day  thought  h^  had  power  to 
send  a  convicted  rioter  to  the  penitentiary.  When  I  came 
to  the  bar,  there  were  old  and  experienced  judges  on  the 
l»cnch,  and  aged  lawyers  in  practice,  but  I  have  never 
witnessed  or  heard  of  any  person  convicted  of  a  riot,,  be- 
ing sent  to  the  Penitentiary. 

In  Robb  V.  the  Commonwealth,  Mr.  Justice  Duncan, 
v/liose  experience  in  the  criminal  jurispudence  of  the 
country  was  more  extensive  than  that  of  any  man  of  his 
day,  tells  us  that  a  sentence  which  adjudged  the  convict  to 
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be  fe^,  clothed,  and  treated  as  the  Law  directs,  is  erroneous, 
unless  the  offence  is  made  subject  to  such  treatment  by 
some  Act  of  Assembly.  Assault  and  battery  with  intent  to 
commit  a  capital  offence,  as  rape,  or  murder,  or  an  attempt 
to  commit  the  crime  against  nature  (offences  in  their  na- 
ture infamous,)  would  fall  within  that  class  of  offences  de- 
scribed in  the  4th  section  of  the  Act  of  the  5th  of  April 
1790  as  " offences  not  capital"  for  which,  by  the  laws  in 
force  before  the  Act  entitled  *^  an  Act  to  amend  the  penal 
laws  of  the  State,"  burning  in  the  hand,  cutting  off  the 
ears,  placing  in  the  pillory,  whipping  or  imprisonment 
for  life,  was  or  might  be  inflicted.  Many  offences  punished 
in  England  by  infamous  inflictions  had  not  been  so  punished 
in  Pennsylvania  before  the  Act  to  amend  the  penal  Laws, 
and  I  would  not  be  disposed  to  be  governed  by  such  cases 
in  this  state,  or  apply  them  to  the  construction  of  our  pen- 
al Laws,  nor  expose  any  citizen  to  infamous  punishment 
for  undefined  offences  not  in  their  nature  infamous,  at  the 
discretion  of  any  court.  6  S.  &;  R.  226.  Again,  the  same 
learned  judge  in  James  v.  the  Comth.  12  S.  k.  R.  220, 
held,  that  the  ducking  stool  was  abolished.  This  punish- 
ment had  been  ordered  to  be  inflicted  by  a  court  in  the 
city  of  Philadelphia  so  late  as  1824,  on  a  female  in  that 
city  who  had  been  conWcted  as  a  common  scold.  He 
tells  us  that  the  Act  of  1790  was  the  abolition  of  all  infa- 
mous and  disgraceful  public  punishments  for  all  classes  of 
minor  offences  and  misdemeanors.  12  S.  ic,  R.  231. 

The  pillory,  tumbril,  and  ducking  stool,  belonged  to 
the  same  class.  They  were  punishments  inflicted  in  a 
barbarous  age :  were  introduced  into  England  by  the  Sax- 
ons :  and  all  who  underwent  either  of  them  were  deemed 
infamous.  3  Inst.  219.  The  pillory  was  the  only  one  of  the 
class  that  ever  disgraced  Pennsylvania ;  and  that  has  been 
long  since  abolished.  This  court  never  permitted  the  duck- 
ing stool  to  sully  our  jurisprudence ;  nor  will  it  permit  the 
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suppose  conseqaenees  of  the  pillory  to  findfootm^  oar 
ameliorated  system  when  we  have  no  trace  on  oor  records 
of  its  application  to  the  crime  of  riot  If  a  solitary  case 
is  on  record,  such  case  is  unknown  to  me,  and  I  would 
treat  it  with  no  respect  If  it  is  deemed  salutary  and  essen- 
tial to  the  public  safety  that  such  punishments  should  be 
inflicted,  let  the  Legislature  provide  them.  Our  Laws  do 
not  authorize  the  sentence  inflicted  in  the  case  before  us, 
and  the  judgment  is  reversed. 

.>  As  the  prisoners  have  been  confined  in  the  Eastern  Pen- 
itentiary a][K>ut  three  fourths  of  a  year,  we  deem  this  as 
severe  a  punishment  as  if  they  had  been  confined  in  the 
county  jail,  where  they  legitimately  should  have  been  sent, 
for  two  years.     They  are  discharged. 

Charles  Gibbons  and  David  Paul  Brown,  Esquires,  for 
the  pltflb.  in  Error. 

J.  Ellis  Bonham,  Esq.  for  the  Commonwealth. 


Haines  towmkip  v.  Penn  township. — Where  there  is  no 
statute  giving  appellate  juiusdictioD  to  the  Supreme  Court, 
and  its  common  law  jurisdiction,  if  it  had  any,  could  be  ex- 
ercised only  on  Certiorari^  an  appeal  will  be  quashed. 

SimpsorCs  Appeal. — An  arrangement  between  sons  by 
which  they  provided  a  substitute  for  their  mother's  dower, 
which  was  satisfied  by  a  receipt  of  the  mother  under  it, 
estops  her  from  claiming  dower.  Per  Curiam.  Centre 
county.    Decree  affirmed. 

Daviij  et  al.  v.  Charles. — ^The  confession  of  a  judgment 
and  the  issue  of  an  execution  thereon  for  a  greater  sum 
than  the  amount  really  due,  or  the  object  intended  to  pro- 
vide for,  is  not  per  se  fraudulent ;  and  if  the  Plfi;  only 
claims  what  is  justly  due,  and  the  whole  transaction  ap- 
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pears  open  and  void  of  covin,  snbseqaent  execution  credi- 
tors eannot  complain.  They  do  not  hinder  or  delay  the 
subsequent  execution  creditors,  who  may  take  all  the  mo- 
ney raised,  except  what  is  really  due  on  the  first  executions. 
Per  Bumside,  Justice.  Error  to  Com.  Pleas  of  Lancaster. 
Judgment  affirmed. 

Dargt  V.  Duncan. — The  sureties  of  a  Sheriff,  or  his 
alienee  as  liis  terre-tenant,  can  come  in  and  make  defence 
to  a  sci.  fa.  on  a  judgment  obtained  against  the  Sheriff  for 
neglect  of  duty,  where  the  Plff.  in  the  judgment  did  au- 
tliorize  an  Atty.  to  settle  with  the  Sheriff  which  was  done: 
though  they  could  not  defend  in  the  original.  Tlie  law 
that  a  defence  of  the  principal  will  avail  the  sureties  gov- 
erns this  case.    Per  Bumside,  J.  Error  to  York  county. 

Comth.  V.  Steele.— The  act  of  24  of  March  1810  entitled 
"  a  supplement  to  the  act  taxing  certain  offices  '*  is  not 
to  be  construed  beyond  its  terms  so  as  to  include  a  Protliy. 
who  has  not  resigned  or  been  removed  from  office. 

The  excess  of  fees  over  $1500  of  a  Pro  thy.  still  hold- 
ing, cannot  be  passed  over  to  a  year,  when  the  fees  did 
not  amount  to  $1500,  so  as  to  make  up  the  deficiency,  be- 
fore paying  over  to  the  Commonwealth  the  50  per  cent. — 
"When  the  deft,  resigns  or  is  removed  he  will  be  entitled 
to  the  benefit  of  the  act  of  1818."     Per  Coulter,  J. 

Fisher  v.  MilUkcn^  et  al. — The  Plaintiff  leased  an  ore 
mine  to  Defendants,  to  be  perpetual,  or  so  long  as  they 
should  continue  to  use  the  ore  for  the  furn«ice  specified  in 
the  deed;  and  they  covenanted  to  pay  forty  cents  a  load 
for  the  ore,  but  were  at  liberty  to  substitute  an  annucil  sum 
of  $250  at  their  election,  to  be  made  at  the  end  of  the  first 
year:  and  further,  if  they  should  not  so  elect  they  would 
annually  take  out  and  pay  fox  800  loads.  The  def\s.  made 
no  election  and  their  covenant  to  take  and  pay  for  the 
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namber  of  loads  specified  became  positive,  absdnte  and 
indefeasible.  Thus  bound,  the  defls.  sold  their  furnace 
and  apportenances,  and  the  assignee  entered  on  the  mine. 
Plffl  agreed  with  assignee  to  modify  some  of  the  temvi  of 
the  lease.  The  Piff.  was  bound  to  pay  an  annuity  of  $100 
to  the  person  from  whom  he  bought  the  mine,  the  payment 
of  which  had  been  assumed  by  defts.  Plff.  gave  liberty 
to  assignee  to  take  400  loads  of  ore  at  25  cents  each  to 
meet  the  annuity;  and  at  the  same  rate  for  whatever  else 
should  be  taken  by  him.  In  all  else  the  covenants  to  re- 
main intact 

Held:  That  the  modification  with  the  assignee  was  no 
surrender  oj^release  to  the  Lessees,  and  that  they  are  held 
by  the  terms  of  their  covenant  No  arrangement  or  deal- 
ing of  the  lessor  will  relieve  at  Law  or  Equity  the  lessees 
from  their  positive  covenants,  when  such  dealing  does 
them  no  iiyury.  There  was  no  privity  between  the  lessees 
and  the  lessor  as  regards  the  arrangement  with  the  as- 
signee ;  and  the  plff.  is  entitled  to  recover  the  value  of  800 
loads  a  year  at  the  original  price. 

Also  held :  That  the  assignee  might  be  a  witness.  He 
was  bound  to  no  covenant  but  his  own.  Per  Gibson  C.  J. 
Writ  of  Error  to  Mifflin. 

Lawry  v.  McMillan. — The  Plff.  below  had  brought  a 
former  suit  for  breach  of  promise  of  marriage,  in  which 
the  following  paper  was  filed,  before  the  declaration : 

**  1?o  Jambs  Steele,  Esq.,  Peotht. 

*^Sir — You  are  hereby  aodiorised  and  required  to  discontiiiiie  forever 
**  and  withdraw  the  abore  stated  suit  forever  on  the  presentation  of  this 
*♦  paper. 
^    ''  April  11, 1846.  Signed  Eliza  McMiLL^^kH.'* 

.  The  Piff.  brought  this,  a  new  suit.  On  the  trial  it  ap- 
peared that  the  words  ** forever"  were  inserted  after  sig- 
nature, and  without  knowledge  of  plaintiff. 
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It  was  contended  by  deft,  that  the  above  paper  amount- 
ed to  a  retraxit^  and  operated  as  a  bar  to  the  new  suit. — 
The  Supreme  Court,  Coulter  J.  says : 

*'•  A  technical  retraxit  has  been  and  is  ahnoet  unknown  in  the  practice  of 
*Hhi8  State.  It  is  when  a  plaintiff  cometh  personally  into  Court  where  his 
•«  action  is  brought,  and  saith  he  imSi  not  proceed  in  it :  and  this  is  a  bar 
'*  to  that  action  forever.  2  Jacob,  Law  Die.  A  retraxit  must  always  be 
.  **  in  person ;  if  it  b  by  Atty.  it  is  error,  8  Rep.  58.  3  Salk.  845.  It  can- 
••  not  be  before  a  declaration,  for  before  it  is  only  a  non-suit,  3  Leon.  47 
*'  2  Lilly's  £nt  476.  In  this  case  the  plaintiff  did  not  go  personally  into 
**  Court,  and  there  was  no  declaration  filed.  It  cannot  therefore  according 
**  to  the  authorities  be  considered  as  a  retraxit^  for  although  the  words 
'*  ^withdraw  forever*  are  used  in  the  paper  filed,  we  cannot  suppose  that 
**the  parties  had  in  their  mind  a  legal  technical  rule,  obliterated,  even  in  the 
"  professional  mind,  merely  from  aflUnity  of  the  word  uithdraw  to  the 
**  word  retraxit.  In  common  parlance  ^thdraw  is  equivalent  to  discon- 
•*  tinuance." 

The  paper  cannot  be  regarded  as  an  estoppel,  because 
there  was  no  consideration  for  it.  Deft,  did  not  give 
up  certain  letters  as  he  agreed,  and  so  both  parties  fell 
back  upon  their  original  rights :  and  the  Court  held  that 
it  was  simply  a  discontinuance  or  non-suit,  and  no  bar  or 
estoppel  to  this  suit. 

Error  to  Blair  county.  Judgment  affirmed.  N.  B.  The 
verdict  in  this  case  $1000« 

Hart  V.  Evans. — ^Wlien  damages  arise  necessarily  and 
inevitably  from  a  tortious  act,  they  need  not  be  set  out 
specially  in  the  narr.  The  tortious  act  is  the  gravamen. 
The  law  impUes  special  damage. 

In  this  case  the  g^t  as  laid  in  the  narr.  was  the  diversion 
of  the  water  course  from  its  ancient  channel :  and  wheth- 
er this  was  done  by  digging  through  the  embankment,  or 
obstructing  the  bed  of  the  channel  is  immaterial ;  though 
there  was  evidence  of  both. 

An  averment  that  pltff.  was  ^'seized  in  his  demesne  as 
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of  fee"  is  sufficient  Seisin  inclades  possession,  bat  sei- 
zin in  law  would  be  sufficient  to  maintain  this  action. 
Actual  and  corporal  seizin  is  taken  fpr  gn^ted,  when  one 
avers  that  he  was  seized,  and  that  he  was  in  possession. 

But  an  BciuBlpede9po$se$$io\M  not  necessary  to  be  proved 
to  enable  the  pltffi  to  maintain  this  action  (case  for  nui- 
sance.) The  damages  was  to  the  freehold  as  well  as  to 
possession. 

Per  Coulter,  J.    Error  to  Dist.  Court  of  Lancaster.  - 

Campbettj  ei  al.  v.  Jamison. — ^A  will  may  be  republished 
by  parol ;  but  it  must  have  the  same  legal  operation  at 
the  time  of  such  republication  as  when  made. 

Fulton  the  testator  gave  the  estate  to  his  wife  Rachel 
and  her  heirs.  Rachel  died  before  testator.  Held:  that 
the  word  heirs  was  a  word  of  limitation  not  purchase ; 
that  the  devise  was  void;  and  the  heirs,  the  plflb.,  could 
not  recover,  4T.  R.  601.  Per  Coulter,  J.  Judgment  affirm- 
ed.   Error  to  Clinton  county. 

West  Buff  aloe  ioumikip  v.  Walker. -^k  decree  of  the  Su^ 
preme  Court  to  quash  an  order  of  removal  of  a  pauper  is 
inconclusive ;  and  a  private  act  of  the  Legislature  author*- 
izingproceedingsuiwn  the  question  of  settlement,  and  plac- 
ing it  on  its  original  grounds,  is  supererogatory.  The 
order  to  quash  is  like  a  reversal  on  a  writ  of  error,  which 
leaves  the  parties  as  they  were. 

The  order  of  removal  was  quashed  by  this  Court  not 
on  the  i^erits,  but  because  the  Sessions  had  received  pa- 
rol evidence  of  the  existence  and  consents  of  an  indenture 
of  apprenticeship,  without  having  sufficient  proof  of  its 
loss  or  destruction.  The  aet  of  the  Legislature  gave  the 
parties  no  new  status,  as  was  the  impression  of  the 
Court  below: 

*' Properly  speaking  there  arc  three  modes  of  disposiog  of  an  order  of 
^  remoTal  in  the  Q.  Sessiona.    The  first  is  to  coofirm  it ;  and  when  that 
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**  it  taMt  it  ^»p^«f*  (But.  Sett  Ca.  18  and  426,)  that  the  order  of  the 
*'  SpMioni  ia  oonchMhre  afainst  the  appealing  parish  in  &Tor  of  aU  the 
*'  world.  The  eecond  it  to  disdutrge  it ;  and  when  that  is  done,  the  order 
**  is  coodasiTe  between  the  parties  litigant.  The  third  is  to  guoih  it;  and 
<*  when  that  iadooe,  tiie  order  is  oondnsiTe  on  neither.  An  order  of  re- 
**  mevai  is  confiraMd  after  an  unsQeeessfiil  ohjection  io  it  for  want  of 
**aierilis»erfiyr  wantof  lonn,  or  for  want  of  regnkritj ;  it  k  diacharged, 
**  or  aa  it  is  sometiines  said  vacated^  after  a  snecessfii]  objection  to  it  on 
"  tiie  merits ;  it  is  qnashed  for  informality  or  irregnlarity  of  proceeding.*' 
—Per  Gibson,  C.  J. 

MiiekeU  v.  MiichdH. — Where  a  testator  directed  his  exe- 
cutorg  to  sell  his  real  estate  for  the  payment  of  debts  if 
necessary,  with  fall  power  and  aathority  in  the  will  to 
convey  the  same,  and  the  executors  did  sell  and  apply  the 
money  in  good  faith  to  the  payment  of  the  debts  and  the 
other  purposes  named  in  the  will,  the  right  of  dower  is 
divested ;  and  though  the  widow  refused  to  take  under 
the  will,  the  action  of  dower  at  Com.  Law  against  the 
purchaser  will  be  barred.  Per  Rogers,.  J.  Judgment  af- 
affirmed.    Error  to  Mifflin  county^ 

MUUken  v.  Benedict.-^WliQre  land  is  assessed  as  seated 
for  several  years  consecutively,  and  then  without  notice 
to  the  owner  assessed  as  unseated,  and  afterwards  sold  for 
taxes,  whether  paid  or  not,  the  sale  is  void,  so  that  the 
purchaser  takes  no  title. 

The  difference  between  seated  and  unseated  land  is, 
that  the  one  cannot  be,,  the  other  can  be  sold  for  taxes. 

The  Commissioners  can  at  any  time  retransfer  land  on 
the  seated  to  the  unseated  list  by  giving  reasonable  notice 
to  the  owner,  but  not  without. 

The  owner  and  proper  officers  of  the  county  can  by 
agreement  have  the  land  assessed  in  either  list.  Per 
Rogers,  J.  Judgment  reversed.  Error  to  Huntingdon 
county. 
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Hajff  AppedL — ^When  two  judgments  are  obtained  in  a 
county  which  is  afterwards  divided,  and  the  lines  of  the 
new  county  pass  through  the  land  bound  by  the  liens,  and 
the  eldest  judgment  is  transferred  under  act  of  1840 
to  the  new  county  and  proceeded  on  therein,  and  the  lien 
suffered  to  die  in  the  old  county,  and  the  junior  judg- 
ment is  regularly  revived  in  the  old  county  and  is  not 
transferred,  and  the  land  is  subsequently  sold  by  process 
on  the  elder  judgment  transferred  to  the  new  county: 
Held,  that  the  junior  judgment  regularly  revived  in  theold 
county  will  come  in  and  take  the  money.  Coulter,  J.  says: 

*'  The  tranifer  to  CliDton  county  under  the  tctof  1840,  created  a  new 
'*  lien  firom  the  date  of  its  entry,  and  did  not  carry  with  it  the  lien  from 
••  the  time  of  the  entry  in  Centre ;  otherwise  jodfrnenta  obtafaMd  is 
<•  Clinton  bona  fide  when  no  liens  existed  on  the  records  would  be  do- 
**  feated  by  a  lien  snbseqaently  acquired.  To  gire  snch  interfvetation  to 
'*  the  act  of  1840  would  be  contrary  to  its  manifest  intent,  and,  destnieti?e 
**  to  the  best  rights  of  bona  fide  creditors ;  and  when  extended  to  other 
*•  countles^as  It  must  be  If  adopted  in  this  case  would  be  productire  of 
'*  most  extensiTe  mischief.  The  lien  acquired  by  the  transfer  must  there* 
'•  fore  date  only  from  the  time  of  its  entry  on  the  docket  <^  the  covn^  to 
•i  which  It  was  transferred.  Did  then  the  lien  of  Petriken*s  judgment 
i*  which  was  regularly  reWred  in  Centre  continue  to  iund  the  land  in 
''  Clinton,  on  which  it  originally  attsched  ?  We  think  it  did.  The  mere 
'*  circumstance  of  the  new  county  line  running  through  the  land  did  not, 
*'  and  oould  not  direst  the  lien — ^the  sd.  fii.  continued  that  lien  to  its  <Hrigi- 
•'  nal  extent***    Judgment  afikmed. 

Stonebreaker  v.  Stewart^  et.  a/.— When  a  Sheriff's  deed 
was  traced  as  probably  in  tlie  hands  of  Deil.,  or  was  lost, 
secondary  evidence  of  its  contents  maybe  given;  ai^d  the 
registration  of  it  in  the  Prothonotary's  office  is  sufficient 
proof  of  its  contents  and  execution.  1  Dal*  69.  It  would 
be  error  to  admit  the  record  of  it  in  the  Recorder's  office 
before  the  late  act  authorizing  such  recording ;  for  such 
registration  witliout  autliority  of  law  is  only  a  copy,  and 
no  legal  evidence  of  its  execution.    But  in  this  case  no 
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harm  was  done  to  deft*  by  its  admission,  because  there  was 
sufficient  evidence  without  it 

A  witness  must  be  sworn  before  giving  his  deposition ; 
but  there  was  another  fatal  objection  to  its  admission  here ; 
witness  refused  to  answer  plaintiflTs  question. 

Another  err6r  assigned  was  that  the  verdict  and  judg^ 
ment  were  uncertain.  The  answer  to  this  objection  is  that 
the  plaintiff  filed  a  description  of  the  land,  which  defen- 
dant did  not  bring  up  with  the  record.  It  is  impossible 
therefore  for  this  Court  to  decide  in  the  absence  of  this 
description,  which  it  was  the  duty  of  plaintiff  in  error  to 
make  part  of  the  record,  that  the  verdict  and  judgment  are 
uncertain.  Judgment  affirmed.  Error  to  Huntingdon 
county.    Per  Rogers,  J. 

NeJPi  Case, — ^As  a  surety  who  has  paid  the  debt  of  Iuk 
principal  may  be  substituted  to  the  rights  of  the  creditor, 
so  may  the  creditors  of  the  surety  whose  fund  has  been 
taken  to  pay  his  principal's  debt  be  so  substituted  as  to 
enable  them  to  receive  the  debt  from  the  principal  to  the 
extent  of  the  fund  of  which  they  have  been  deprived. 

In  Sept  1839,  the  executors  of  Gwin  recovered  a  joint 
judgment  v.  D.  Miller,  S.  Miller  and  Isaac  Neffupon  a  bill 
single  to  which  Neffwas  merely  the  surety  of  D.  Miller. — 
Before  and  after,  judgments  were  recovered  by  the  crcdi- 
ditors  of  Isaac  Neff,  against  him  and  NefTand  Walker. — 
Among  them  was  one  in  favor  of  Smith,  which  was  al^«> 
against  John  and  Jacob  NefT,  as  sureties  of  Isaac.  Isaac, 
NeflTs  land  was  sold,  and  the  money  paid  into  Court.  TIio 
holder  of  Gwin's  judgment  came  in  and  took  the  money, 
though  D.Miller,  the  principal, had  estate  sufficient  to  pay 
the  Gwin  judgment,  by  a  decree  of  Supreme  Court. — 
This  cut  out  the  Smith  judgment.  John  and  Jacob,  the 
sureties  in  it,  paid  it  and  had  it  marked  for  their  use,  and 
they  now  ask  to  be  substituted  in  place  of  the  Gwiti 
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judgment,  so  as  to  have  the  benefit  of  its  limi  on  land  oif 
Miller,  the  principal.  In  the  mean  time  other  creditors 
of  Isaac  Neff  attached  the  rights>ef  Isaac  in  the  hands  of 
Miller. 

Held :  That  John  and  Jacob  Neff  maj  be  so  sabstitnted. 
Per  Bell,  J.  Decree  below  reversed.  Error  to  Hunting- 
don coiftity. 

Sheaffer*$  Appeal. — ^Where  the  words  of  a  will  run '  "I 
will  $1500  to  mj  beloved  wife  Anna,  which  said  sum 
shall  remain  on  this  property,''  &;c,  and  devising  the  pro- 
perty subject  to  the  payment  of  $6000,  fifteen  hundred 
dollars  to  the  devisee,  and  **  fifteen  hundred  for  my  belo- 
ved wife,"  and  farther  directing  that  the  wife  <' shall  re- 
<*eive  only  the  interest  of  the  principal  sum  set  apart 
during  her  life  or  widowhood,*'  with  other  terms  of  like 
import;  it  was  held  not  to  be  a  gift  of  the  principal  sum, 
and  it  would  not  go  to  the  personal  representatives  of  the 
widow. 

The  devisee  of  the  land  also  claimed  the  principal  sum, 
on  the  ground  that  it  was  charged  on  the  land,  and  being 
ultimately  undisposed  of  by  the  will  it  must  sink  into  the 
land  for  the  benefit  of  the  devisee.  As  to  this,  the  au- 
thorities were  reviewed,  and  the  rule  or  conclusion  arri- 
ved at  is  *Hhat  if  the  devisor  has  himself  created  the 
charge,  and  to  the  extent  of  it  the  intention  appears  on 
the  face  of  the  will  not  to  give  the  estate  to  the  devisee, 
it  will,  to  the  extent  of  the  charge,  the  particular  object 
failing,  go  to  the  heir  and  not  to  the  devisee.*'  *<  The  de- 
visee, it  is  clear,  is  to  pay  some  one  the  balance  of  the 
16000  by  the  whole  will,  but  it  failed  to  make  any  disposi- 
tion of  the  $1500,  and  also  the  further  sum  of  $300  of 
said  balance  is  not  provided  for." 

Held:  That  these  balances  descend  to  the  heir  at  law, 
and  are  considered  as  so  much  land. 
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"This  is  the  conclasion  at  which  the  Orphans'  Court 
correctly  arrived.  But  conceiving  that  the  testator  died 
intestate  as  to  the  two  sums  which  remain  specifically 
undisposed  of,  it  was  thought  the  Court  could  not  enter^ 
tain  jurisdictioa  of  the  petition  under  the  59th  Sec.  of  the 
act  of  24  Feb.  1894.  This  is  a  highly  remedial  act.''— ^ 
"  We  are  not  to  restrict  its  operation  by  a  literal  adhe^ 
rence  to  its  very  terms,  but  may  without  impropriety  bring 
under  its  active  influence  every  case  that  can  reasonably 
be  embodied  within  its  spirit."  In  Hohler's  appeal,  de-^ 
cided  at  the  present  sitting,  7  Pa.^  Law  Jour.  362^  it  was 
held  that  the  act  gave  jurisdiction  to  the  Orphans'  Court 
to  decree  the  personal  liability  of  an  alienee  of  land 
charged  by  will  with  the  payment  of  an  annual  sum. 

Held :  That  the  Orphans'  Court  has  jurisdiction  in  the 
case,  under  the  59th  sec.  of  the  act  of  24  Feb.  1834,  as 
for  a  legacy  charged  on  land.  Per  Bell,  J.  Appeal  from 
Orphans'  Court  of  Lancaster. 


In  the  Common  Pleat  of  Lancaster  county  ^  Pa, 

COBCMONWEALTH,  FOR  THE  USE  OF  ANNA  M.  GEI6LBT*S  ADMR.,  Ti. 

JOSEPH  STOUFFER,  EXR.  OF  WM.  GBIGLEY,  DECEASED, 

WITH  NOTIOB,  kc. 

1.  W.  G.  deTited  to  hb  widow  all  hii  real  and  penonal  eatata ;  "  Proridad 
■be  remaiii  a  widow  during  her  life ;  but  in  case  the  aboold  many  Agaln»  mj 
will  is,  she  shall  leave  the  premises  and  receive  all  the  money  and  property  she 
had  of  her  own,  or  that  I  received  o(  hers."  Hetd,  that  the  condition  in  re- 
straint of  marriage  is  void,  and  the  second  marriage  of  the  widow  does  not  di 
vest  her  estate. 

2.  ifsM,  mUo,  that  the  devise  being  of  rml  tiUUe,  does  not  vary  the  case  so  as 
to  enforce  an  unqualified  condition  in  restraint  of  marriage. 

On  the  26th  June,  1S48,  Lewis,  President^  delivered 
the  following  opinion  of  t)ie  Court  i 

This  is  a  case  stated,  in  the  nature  of  a  special  verdict. 
William  Geigley  died  without  issue,  leaving  a  widow,  fa^ 
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Iher,  mother,  brother,  and  sister.  His  will,  which  was 
made  on  the  12th  June,  1833,  and  proved  in  the  month  of 
October  of  the  same  year,  contained  inter  alia  the  fol- 
lowing clauses : 

"  I  will  and  bequeath  to  my  loving  wife  Sumd  Geigley  all  my  real  and  per- 
"  sonal  estate  that  I  am  posseesetl  of  (with  a  few  exceptiom  that  I  will  hereafter 
"  bequeath  to  my  brother  George.  &>c.)  Provide  my  wife  Susan  remain  a 
"  widow  during  her  life.  But  in  case  the  ihould  marry  again,  my  will  ia  ehe 
"  shall  leave  the  premises  and  receive  all  the  money  and  property  she  had  of 
'  her  own,  or  that  I  received  of  hers.*' 

After  several  small  legacies  to  other  persons,  the  fol- 
lowing clause  appears : 

'*  It  is  my  will  and  desire,  that  if  my  wife  remains  a  widow  during  her  life 
"  on  the  premises,  that  after  her  death  all  the  money  and  property  that  I  got  or 
*'  had  of  my  wife  s  shall  be  paid  to  her  friends  whomsoever  she  wills  it  to,  and 
*-  all  the  property  belonging  to  me  as  my  own  at  my  death  (not  including  my 
*'  wife's  part)  I  will  and  bequeath  to  my  father  and  mother  if  living.  But  if 
*'  the  are  both  deceased,  my  will  is  that  my  brother  George  Geigley  and  my  sis- 
*'  ter  Catharine  Geigley  shall  have  the  whole  of  that  share  or  part  that  was  my 
*'  own,  to  them  their  heirs  and  assigus  forever." 

The  real  estate  was  sold  for  the  payment  of  debts  un- 
der an  order  of  the  Orphans'  Court,  and  the  widow  hav- 
ing married  a  second  husband,  the  present  action  is 
brought  by  the  representatives  of  the  testator's  mother 
(who  survived  her  husband)  to  recover  the  balance  of  the 
proceeds  of  sale  in  the  hands  of  the  defendant.  There 
are  other  facts  upon  this  record,  which  are  thrown  out  of 
consideration  because  the  case  is  determined  exclusively 
on  the  question  arising  upon  the  condition  in  restraint 
of  marriage* 

A  distinction  has  been  supposed  to  exist,  certainly  more 
inveterate  than  rational,  in  favor  of  limitations  as  opposed 
to  conditions  of  this  description,  but  a  review  of  the  cases 
on  which  this  distinction  is  supposed  to  exist  is  dispensed 
with  because  the  case  before  us  is  the  case  of  a  condition. 
It  may  not  be  amiss,  however,  to  remark  that  the  Vice 
Chancellor  of  England,  so  late  as  Nov.  1846,  without 
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taking  notice  of  the  supposed  distinction  in  favor  of  li'mt- 
iationiy  held  in  general  terms  that  "all  UmUaHom  in  res* 
triction  of  marriage  were  objectionable/'  Elizabeth 
Castle's  case.  L.  Jurist.  Dec.  26, 1846. 

A  condition  precedent  stands  on  peculiar  ground,  and 
has  been  sustained  upon  the  technical  principle  that  the 
estate  does  not  vest  until  the  condition  is  performed.  But 
the  decisions  on  this  branch  of  the  law  are  also  thrown 
out  of  consideration,  because  the  case  upon  this  record  is 
that  of  a  condition  eubiequents  The  estate  has  vested, 
and  is  not  divested  by  a  disregard  of  the  condition,  if  the 
latter  be  against  the  policy  of  the  taw« 

The  adjudications  on  conditions  requiring  the  consent  of 
parents^  or  others  standing  in  their  placcj  stand  also  upon 
a  principle  not  involved  in  the  case  before  us.  There  may 
be  circumstances  to  justify  a  reasonable  restriction  of 
this  nature,  to  guard  youthful  indiscretion  against  imposi- 
tion. But  wherever  no  sufficient  reason  exists  for  with- 
holding consent,  or  the  consent  itself  is  required  for  the 
purpose  of  restraining  the  marriage,  the  condition  is  dis- 
regarded. 2  Atk.  261.  Ambl.  662.  A  restraint  even  for 
six  years,  without  any  justifiable  reason  for  it,  has  been 
considered  as  falling  within  the  prohibition.    10  East.  22. 

It  has  been  held  that  a  devise  over  to  a  secondary  devi- 
see upon  the  violation  of  the  condition,  was  a  circum- 
stance which  would  justify  the  Courts  in  sustaining  condi- 
tions of  this  kind.  This  circumstance  cannot  relieve  a 
condition  in  restraint  of  marriage  from  the  objections 
founded  upon  the  great  principle  of  public  policy  invol- 
ved ;  and  it  is  rapidly  losing  its  power,  as  the  light  breaks 
upon  the  judicial  mind.  It  has  been  held  that  a  residu- 
ary clause — or  a  devise  over  without  a  particular  des- 
cription of  the  property  to  pass  by  it,  will  not  enable  the 
Courts  to  enforce  the  forfeiture.  A  devise  over  to  the 
heir  at  law  will  be  equally  inoperative.    6  Mass.  169.    A 
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devise  which  does  not  create  an  interest  to  take  effect  im- 
mediately  upon  the  happening  of  the  contingency  will  be 
equally  ineffectual,  ib.  The  decisions  in  which  these 
principles  have  been  announced  may  be  regarded  as  the 
vigorous  struggles  of  the  common  law  to  free  itself  from 
a  doctrine  resting  upon  no  substantial  foundation.  But 
we  are  not  controlled  by  the  cases  on  this  branch  of  the 
subject,  because  we  have  here  no  devise  over  upon  the 
happening  of  the  forbidden  contingency.  The  devise 
over  presupposes  the  enjoyment  of  the  estate  by  the 
widow  ^^  during  her  life^^^  and  is  to  take  effect,  not  upon  her 
inarriage^hxii  ^^ after  her  death. ^^ 

Distinctions,  resting  upon  the  question  whether  the 
legacy  is  payable  out  of  the  real  or  perianal  estate^  are 
said  to  exist.  But  Mr.  Justice  Kennedy,  in  an  able  opin- 
ion delivered  in  the  case  of  3Iiddleton  v.  Rice  (6  Penn. 
Law  Jour.  234)  cites  from  Mr.  Jarman's  edition  of  PowiII 
on  Devises  (2  vol.  291)  the  opinion  there  given  that  *•  even 
*'in  regard  to  real  estate  it  seems  generally  admitted  that 
^^ unqualified  resiriciions  on  marriage  arc  void."  And  the 
learned  Judge  further  remarks  that  "  this  is  the  univer- 
*'sal  opinion  entertained  by  judicial  men  on  this  i)oint." 
6  Penn^  Law  Journal  234. 

It  may  well  be  doubted  whether  the  English  decision?, 
^^o  far  as  they,  in  any  respect,  countenance  restrictions 
upon  marriage,  are  applicable  to  the  exigencies  of  a  new- 
ly established  nation.  Possessing  an  extent  of  uncultiva- 
ted tenitory  almost  unlimited,  and  relying  upon  the  in- 
crease of  population  as  the  chief  element  of  national 
strength,  it  would  seem  to  be  the  policy  of  this  country  to 
discountenance  every  restraint  upon  that  legitimate  in- 
tercourse which  results  in  the  reproduction  of  the  human 
race.  Our  ancestors  may  be  considered  as  having  brought 
with  them  the  wholesome  doctrines  of  the  common  law 
without  the  embarrassments  produced  by  departures  from 
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its  principles  under  the  constraint  of  circumstances  pecu- 
liar to  a  country  already  overstocked  with  inhabitants. — 
A  principle  which  generally  governed  the  common  law 
courts  is  that  <<if  a  portion  be  given. in  consideration  that 
*<the  daughter  should  never  marry,  such  a  condition  should 
<*be  rejected  as  repugnant  to  the  original  institution  of 
'^mankind."  Com.  R.  729.  And  the  doctrine  which  pre- 
vailed in  the  Ecclesiastical  courts  was  that  **  all  conditions 
^'against  the  liberty  of  marriage  are  unlawful  as  being  a 
^'restraint  on  the  natural  liberty  of  mankind  and  an  hin- 
"drance  to  the  propagation  of  the  Species."  •  4  Bums' 
Ecc.  Law.  152. 

Marriage  is  a  wise  regulation  in  harmony  with  nature 
and  religion,  and  is  the  only  eiRcient  preventive  of  licen- 
tiousness. The  happiness  of  the  parties  and  the  inter- 
ests of  society  require  that  it  should  be  free  from  either 
coercion  or  restraint.  Bonds  to  procure  and  contracts 
and  conditions  to  restrain  are  alike  forbidden.  It  is  the 
appropriate  regulation  of  that  great  instinct  of  nature 
which  was  designed  by  the  creator  to  replenish  the  Earth. 
It  is  upon  this  authorized  union  that  all  civilized  nations 
depend  for  their  prosperity  in  peace  and  their  defence  in 
war. 

The  principle  of  reproduction  stands  next  in  importance 
to  its  elder  born  correlative,  self  preservation,  and  is 
equally  a  fundamental  law  of  existence.  It  is  the  bless- 
ing which  tempered  with  mercy  the  justice  of  expulsion 
from  Paradise.  It  was  impressed  upon  the  human  crea- 
tion by  a  beneficent  Providence  to  multiply  the  images  of 
himself  and  thus  to  promote  his  own  glory  and  the  hap- 
piness of  his  creatures.  Not  man  alone,  but  the  whole 
animal  and  vegetable  kingdom  arc  under  an  imperious 
necessity  to  obey  its  mandates.  From  the  lord  of  the 
forest  to  the  monster  of  the  deep — from  the  subtlety  of 
the  serpent  to  the  innocence  of  the  dove — from  the  clas- 
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lie  embrace  of  the  mountain  kalmia  to  the  descending 
tViictification  of  the  lilly  of  the  plain,  all  natare  bows  sub- 
missively to  this  primeval  law.  Even  the  flowers  which 
perfame  the  air  with  their  fragrance  and  decorate  the 
forests  and  fields  with  their  hues,  are  bat  *'  curtains  to 
the  nuptial  bed.'^ 

The  principles  of  morality^— the  policy  of  the  nation — 
The  doctrines  of  the  common  law — the  law  of  nature  and 
tlie  law  of  God  unite  in  condemning  as  void  the  condition 
attempted  to  be  imposed  by  this  testator  upon  his  widow. 

Let  judgment  be  entered  for  the  defendant. 

Messrs.  Parke  and  Hiester,  counsel  for  the  PltfH 

3Ir.  lIcElroy,  counsel  for  the  Deft, 


Suprtmc  Court  of  STcm  Cork. 

KEVIN  v.LADUE  AND  OTHERS. OVERSEERS  OF  POOR,  &c. 

1 .  Ale  and  strong  beer  fire  iuclnded  in  the  terms  tfrtmr  or  tpiriiwrns  Nqwm*, 
ns  iised  in  the  statute,  (1  R.  S.  680,  $  15^)  luakhig  k  jfeiMU  to  sell  such  hi|tton» 
i:i  a  small  qnantity  without  liceuse. 

Error  to  the  Putnam  common  picas-  Ladue  and  Nel- 
son, as  overseers  of  the  poor  of  Pliillipstown,  sued  Nevin 
l)efore  a  justice  of  the  peace  in  debt,  to  recover  a  penal- 
ty of  $25  for  selling  strong  or  spirituous  liquors  in  a  less 
quantity  than  five  gallons  at  a  time  without  having  a  li- 
cense therefor,  contraiy  to  1  R.  S.  680,  ^  15.  The  de- 
claration was  in  the  form  .-illowed  in  declaring  upon  penal 
statutes.  The  defendant  pleaded  the  general  issue.  On 
the  trial  the  defendant,  as  the  return  states,  "being 
charged  by  the  plaintiffs  with  the  sale  of  ale,  strong  beer 
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or  ftrmettted  beer,  without  a  license  therefor,  confesses 
the  charge  in  person,  and  claims  it  is  not  prohibited  by 
statvte*"  The  caase  was  argaed  by  counsel,  and  the 
justice  rendered  judgment  for  the  plaintiffs  for  the  pen- 
alty, with  cost»,  whereupon  the  defendant  brought  a  eer^ 
Harari  to  the  conmiott  pleas,  where  the  judgment  was 
affirmed,  and  he  then  brought  error  to  this  court 

FmUertam  and  Fowler^  for  the  plaintiff  in  error,  main- 
tained that  ale,  beer  and  other  fermented  liquors  were 
not  included  within  the  terms  <<  strong  or  spirituous  li- 
quors,'*^  H9  used  in  the  statute. 

E.  Terks^  for  the  defendants  in  error. 

By  the  Courts  Jewett,  J.  This  case  involves  a  ques- 
tion upon  the  true  construction  of  the  statute.  (1  A.  S. 
680,  ^  15.)  It  is  in  these  words,  '^Whoever  shall  sell  any 
strong  or  spirituous  liquors,  or  any  wines,  in  any  quantity 
less  than  five  gallons  at  a  time,  without  having  a  license 
therefore  granted  as  herein  directed,  shall  forfeit  twenty- 
five  dollars."^  If  ale  or  strong  beer  answers  the  descrip- 
tion of  strong  or  spirituous  liquors,  the  action  was  well 
sustained.  I  am  unable  to  entertain  a  doubt  but  that  both 
come  within  the  definition  of  strong  or  spirituous  liquors. 
Beer  is  defined  by  Webster  to  be  "  a  spirituous  liquor 
made  from  any  farinaceous  grain,  but  generally  from  bar- 
ley, which  is  first  malted  and  ground,  and  its  fermentable 
substance  extracted  by  hot  water.  This  extract  or  infu- 
sion is  evaporated  by  boiling  in  caldrons,  and  hops  or 
some  other  plant  of  an  agreeable  bitterness  added.  The 
liquor  is  then  suffered  to  ferment  in  vats."  Ale  is  a  liquor 
made  fVom  an  infusion  of  mstlt  by  fermentation ;  it  chiefly 
differs  from  beer,  in  having  a  smaller  proportion  of  hops 
— and  both  are  intoxicating  liquors.  The  manufacture  of 
beer  and  its  use  as  an  intoxicating  drink,  are  of  very  high 
antiquity.  Herodotus  tells  us,  that  owing  to  the  want  of 
wine,  the  Egyptians  drank  a  liquor  fermented  from  bar- 
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ley.  {Lib.  2,  chap.  77.)  Ale  or  beer  was  in  common  use, 
in  Germany,  in  the  time  of  Tacitus.  "All  the  nations," 
says  Pliny,  "who  inhabit  the  west  of  Europe,  have  a  li- 
quor with  which  they  intoxicate  themselves,  made  of  com 
and  water.  The  manufacture  of  ale  was  early  introduced 
into  England.  It  is  mentioned  in  the  laws  of  Ina,  king 
of  Wessex;  and  is  particularly  specified  among  the 
liquors  provided  for  a  roy.il  banquet  in  the  reign  of  Ed- 
ward the  Confessor.  {McCnUocVi  Com.  Die.  vol.  1,  p.  9.) 
That  the  legislature  intended  to  prohibit  the  sale,  under 
the  regulations  mentioned  in  the  15th  section,  of  all  in- 
toxicating liquors,  I  think  is  strongly  indicated  by  the 
provision  of  the  29th  section  of  the  same  statute.  It  en- 
acts that  *•  No  person  sh.ill  be  subject  to  be  prosecuted  by 
virtue  of  the  provisions  of  this  title,  for  selling  metheglin, 
currant  wne,  cherry  wine,  or  cider."  This  operates  as 
an  exception  to  the  prohibition  which  I  think  is  manifest- 
ly contained  in  the  former  section.  Each  is  strong  liquor, 
intoxicating  in  its  nature.  It  is  urged  by  the  counsel  for 
the  defendant  that  the  legislature,  by  the  use  of  the  words 
'*  strong  or  spirituous," meant  to  include  only  such  liquors 
as  are  prodnocd  by  distillation.  It  is  quite  pertinent  to 
ask  why,  if  this  were  so,  it  was  necessary  to  insert  the 
29th  section,  a:?  neither  of  the  kinds  of  liquor  there  spe- 
cified are  thus  prodiucil.  I  think  this  a  plain  case,  and 
that  the  jadjrmcnt  should  be  affirmed. 
Jadirnicnt  afHnncd. 
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UltUcal  iurisprubmrr. 


THE  COMTH.  v.  WILLIAM  FRITZ. 


In  the  Quarter  Sessions  of  Perry  county. 

1.  It  is  impoMible  lor  a  mother  to  decide  to  which  of  two  or  more  connex- 
ions about  the  same  time  her  conception  is  to  be  imputed." 

This  was  an  indictment  for  Fornication  and  Bastardy. 
The  mother  of  the  child  was  examined  as  a  witness  on 
behalf  of  the  prosecution.  On  the  cross  examination  the 
counsel  for  the  defendant  proposed  asking  her  if  she  had 
connexion  with  any  other  person  cUnnit  the  time  when  the 
child  was  begotten.  To  which  the  counsel  for  the  com- 
monwealth objected. 

The  opinion  of  the  court  was  delivered  by  the  late 
Judge  Reedy  then  the  eminent  and  learned  President  of 
that  District.  From  that  opinion  furnished  by  a  friend 
we  copy  so  much  as  relates  to  this  points 

"By  the  court.  Reed,  President.  The  prosecutrix  bos  voluntarily  become  a 
witness  ;  she  has  therefore  waived  the  privilege  of  not  being  compellable  to 
criminate  herself,  or  to  publish  her  own  infamy.  If  she  speak  at  aH  she  must  , 
do  both  the  one  and  the  otber.  The  terms  of  the  oath  administered  to  her,  re- 
quire that  she  should  relate  every  fact  within  her  knowledge  material  to  the 
issue.  Whether  any  other  person  than  the  one  charged  had  connection  witli  her 
aboki  M«  Hme  the  child  was  begotten,  is  a  fact  extremely  important  in  the  in- 
quiry. For  if  the  afftrmative  be  the  fact,  it  would  be  physically  impossible  for 
the  mother  to  decide  to  which  of  two  or  more  connexions  about  the  same  time, 
her  conception  is  to  be  impated.  The  inquiry  therefore  directly  affects  the 
knowledge  of  the  witness  in  relation  to  the  precise  fact  to  which  she  deposes. 
It  is  not  to  test  the  veracity  of  the  witness,  but  her  knowledge  of  the  fact,  of 
which  she  speaks.  It  would  be  perverting  justice  to  suifer  the  witness  to  re- 
Vide  LewU*  Or.  L.  47. 
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late  jost  to  mach  if  makes  in  her  faror,  and  to  withhold  &ctf  etientialljr  con* 
nected  with  thota  related  and  the  israe  trying. 

Judge  Swift  in  hia  digest  of  the  law  of  evidence,  pp.  80,  81  states  that  iho 
question  is  proper,  and  assigns  reasons  that  to  my  mind  are  incootroTertible 
and  ooDclosiTe. 

The  objection  ia  OTormled  by  the  Court" 
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The  Wcitem  Law  Journal. — ^This  penodical  is  pablished 
at  Cincinnatti  and  is  edited  with  judgment  and  ability,  by 
J.  Walker  and  C.  D.  Coffiin,  Esqaires,  of  Ohio,  and  C. 
Gilman  of  Illinois.  We  always  devour  its  contents  with 
great  eagerness.  It  is  quite  a  mistake  to  suppose  that 
we  must  always  look  to  the  old  States  for  "  the  gladsome 
lights  of  jurisprudence."  The  diversified  interests  of 
western  life  give  rise  to  a  great  variety  of  new  and  im- 
])ortant  questions ;  and  the  ability  with  which  they  are 
discussed  and  disposed  of  by  the  fresh  and  giant  intellects 
of  the  West  command  our  highest  admiration. 


An  Analytical  and  Practical  Synopsis  of  all  the  cases 
argued  and  reversed  in  Law  and  Equity,  in  the  Court 
for  the  correction  of  errors  of  the  State"  of  New  York, 
from  1799  to  1847^  with  the  names  of  the  cases  and  a 
table  of  the  titles,  &c.  By  Ralph  Lockwood,  Coun- 
sellor at  Law,  New  York:  Published  by  Banks,  Gould 
6u  Co.  Law  Booksellers,  No.  144  Nassau  street ;  and 
by  Gould,  Banks  &  Gould,  No.  104  State  street,  Alba- 
ny. 1848.  pp.  603. 

This  book  is  intended  as  a  synopsis  of  all  the  decisions 
of  the  late  Court  of  Appeals  in  New  York  from  the  com- 
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mencement  of  the  State  Reports  until  the  new  organiza- 
tion under  the  Constitution  of  1846.  These  various  cases 
are  scattered  through  the  pages  of  no  less  than  ninety 
volumes.  It  appears  that  the  total  number  of  cases  re- 
versed from  171M  to  1847  has  been  two  hundred  and  forty. 
The  industry  and  ability  displayed  in  this  collection  of 
cases  cannot  fail  to  be  of  great  service  to  the  profession. 
The  machinery  for  consulting  the  book  is  ample  and  ex- 
cellent. We  have  in  the  beginning  of  the  volume  a  table 
of  the  cases  reversed  and  the  subject  matter  briefly  stated; 
then  a  table  of  the  cases  affirmed ;  next  a  table  of  the 
titles ;  and  at  the  end  of  the  book  we  have  a  table  of  titles 
and  of  the  cases  contained  in  each  ;  thus,  much  facility  is 
given  to  reference.  The  profession  are  often  much  em- 
barrassed by  conflicting  or  unsatisfactory  decisions,  espe- 
cially in  the  great  maritime  States,  and  no  more  grateful 
labor  could  be  performed  than  this  which  Mr.  Lockwood 
has  given  us.  j 

We  take  much  pleasure  in  commending  his  valuable  la- 
bors to  our  brethren  of  the  bar. 


Reports  of  Cases  in  the  Supreme  Court  of  Judicature 
of  New  Hampshire.  Volume  XIII.  Second  Series  • 
Volume  I.  Concord :  Published  by  Asa  McFarland. — 
1847.  pp.  614. 

This  volume  is  in  the  usual  excellent  manner  of  the  N 
Hampshire  Reports.  The  cases  contained  in  it  are  unu- 
sually interesting  and  some  of  them  of  great  general  im- 
portance. It  does  not  appear  from  the  printed  volume 
who  ^e  reporter  is,  but  if  we  remember  rightly  it  is  one 
of  the  Judges  of  the  Court.  The  cases  are  certainly  re- 
ported with  much  care  and  discrimination ;  the  reporter's 
notes  appear  to  be  well  prepared  and  accurate.    This  is 


Digiti 


ized  by  Google 


4(>  NEW    riDLICATIONS. 

the  first  volume  of  the  nccoml  neries,  or  volume  thirteen  of 
tlie  old  series;  it  eertainly  is  in  every  way  worthy  of  the 
high  character  of  tlie  New  II<impshire  bench  and  bar. — 
The  opinions  of  the  Court  are  marked  by  brevity  and 
accuracy.  This  volume  brings  tlie  cases  dowTi  to  July 
Term  1843,  and  embraces  those  decided  from  July  Tern 
1842. 


A  Descriptive  and  Historical  Account  of  hydraulic 
and  other  machines  for  raising  water,  ancient  and 
modern:  with  observations  on  various  subjects  con- 
nected with  the  mechanic  arts ;  including  the  progres- 
sive development  of  the  Steam  Engine;  descriptions  ol 
every  variety  of  bellows,  piston,  and  rotary  p\imps  : 
lire  engines;  water  rams;  pressure  engines;  air  ma- 
chines; eolipiles,  &c.  Remarks  on  ancient  wells,  air 
beds,  cog-wheels,  blowpipes,  bellows  of  various  people : 
3Iagic  goblets;  steam  idols  and  other  m«ichinery  of  an- 
cient temples.  To  which  arc  added  experiments  on 
blowing  and  spouting  tubes,  and  other  original  devices ; 
nature's  modes  and  machinery  for  raising  water.  His- 
torical notices  respecting  Siphons,  fountains,  water  or- 
gans, clepsydra?,  pipes,  valves,  cocks.  &c.  In  five 
l>ooks,  illustrated  by  nearly  300  engravings.  2d  edition, 
revised  and  corrected,  to  which  is  added  a  supplement. 
By  Thomas  Ewbank.  New  York  :  Greely  &  M'Elruth, 
Tribune  Buildings.  1848. 

We  have  examined  Mr.  Ewbank's  work  with  some  care, 
and  with  much  satisfaction.  The  publishers,  Messrs:. 
Greely  &.  M'Elrath,  have  performed  their  part  in  a  highly 
acceptable  manner.  Tlie  illustrations  (nearly  300  in  num- 
ber) are  executed  with  neatness,  and  enable  the  plainest 
mind  to  comprehend  readily  the  descriptions.  The  far- 
mer may  here  learn  the  various  methods  of  irrigating  his 
land,  and  of  elevating  water  to  a  convenient  level  for  his 
stock  or  for  other  purposes.  The  mill-wright,  the  pump- 
maker,  the  manufacturer  of  steam  engines^  fire  engines, 
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or  hydraulic  machinery  of  any  description,  may  possess 
in  this  book  a  repository  of  knowledge  connected  with 
his  art  which  he  can  find  no  where  else  in  a  form  so  use* 
fal  and  accessible.  By  a  reference  to  this  work,  he  will 
be  enabled  to  understand  the  principles  of  his  trade,  and 
thus  be  ready  to  remove  difficulties  when  they  occur.  It 
is  said  that  a  Yankee  pump-maker,  who  accompanied 
our  victorious  army  to  the  city  of  Mexico,  has  been  en- 
gaged ever  since  his  entrance  into  that  city,  in  inefiectual 
efforts  to  construct  a  common  atmospheric  pump  to  raise 
water  as  high  as  the  same  mechanism  would  raise  it  in 
New  York.  It  is  rumored  that  he  is  still  engaged  in  his  ef- 
forts, but  has  not  yet  ascertained  the  reason  why  he  can- 
not elevate  the  water  above  22  feet.  Had  he  perused 
Ewbank,  he  could  not  have  thus  exposed  himself  to  the 
ridicule  of  the  Mexicans. 

To  elevate  the  standard  of  professional  knowledge  is 
an  object  which  we  have  much  at  heart.  The  advocate 
who  aims  at  success  and  respectability  in  his  profession, 
should  not  be  ignorant  of  the  arts  and  sciences,  and  the 
principles  of  philosophy  upon  which  they  are  founded. 
He  will  find  such  knowledge  highly  useful  to  him  in  al- 
most every  cause.  In  the  trial  of  water  right  cases,  in 
controversies  respecting  patent  rights,  or  concerning  the 
mechanical  workmanship  of  steam  engines,  or  other  ma- 
chinery connected  with  the  wide  range  of  subjects  treated 
of  in  the  work  before  us,  the  gentlemen  of  the  bar  will 
find  the  labors  of  Mr.  Ewbank  highly  useful  in  lessening 
their  own.  Indeed  we  know  of  no  work  in  which  these 
subjects  are  at  once  so  Ailly,  so  ably,  and  so  familiarly 
discussed. 
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An  Abridgment  op  the  Law  of  Nisi  Prius,  in  two 
volumes.  By  William  Selivyn,  Esq.  of  Lincoln's  Inn, 
Avitli  notes  and  references  to  the  Decisions  of  the  courts 
of  this  country,  Bv  Henry  Wheaton,  Thomas  L  Whar- 
ton and  Edward  £•  Law.  Sixth  American  Edition. — 
With  a  Supplement  containing  notes  of  recent  Eng- 
lish and  American  authorities.  By  J.  G.  Marvin.  2  voU: 
Philadelphia :  Thomas,  CowperthWait  ic  Co.  1848. 

This  appears  to  be  the  former  edition  of  Sclwyn's  Nisi 
Prius  published  in  1839  froni  the  ninth  London  Edition, 
with  the  new  matter  in  the  latter  Editions  added  in  the 
shape  of  a  supplement.     The  reason  for  not  reprinting 
the  entire  work  is  given  by  the  editor  Marvin  in  his  Pre- 
face "a  portion  of  the  last  American. edition  still  remain- 
ing on  hand,  the  publishers,  in  order  to  increase  its  use- 
fulness, determined  to  have  notes  of*recent  American  ca- 
ses, as  well  as  the  pertinent  new  matter  found  in  the 
eleventh  English  edition,  arranged  as  a  Supplement  to  it. 
The  following  pages  embrace  such  new  supposed  pertin- 
ent matter,  together  with  notes  of  American  Cases,  from 
1839  to  the  present  time.     Notes  of  some  cases  omitted 
by  former  editions   of  Selwyn,  have  also  been  made,  to- 
gether with  references  to  some  late  publications  where 
the  same  subjects  embraced  in  the  following  supplement 
have  been  elucidated."     This  supplement  embraces  more 
than  three  hundred  pages,  and  so  far  as  we  can  judge  from 
a  hasty  survey  and  ex<imination  the  editor  has  exhibited 
the  same  commendable  and   really  useful  industry  that 
the  profession  discovered  in  the  "  Legal  Bibliography." 
Selwyn's   Nisi  Prius  is  a  book   that  cannot  well  be  su- 
perseded.    It  was  first  given  to  the  profession  in  1806 
and  has  reached  eleven  English  Editions,  and  $ix  Amer- 
ican :  and  is  to  be  found  in  all  well  selected  Law  Libra- 
ries.     We  think  Messrs.  Thomas,  Cowperthwait  &  Co. 
(the  publishers)  have  laid  the  professionunder  obligation 
by  bringing  down  the  cases  and  authorities   to  the  latest 
dates  under  the  revision  of  the  present  editor. 
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INTERNATIONAL  COPY-RIGHT. 

In  the  Jane  number  of  this  Journal  the  fact  was  noticed, 
with  some  brief  comments,  that  William  C.  Bryant, 
and  others,  had  petitioned  Congress  to  pass  an  Act  giv^ 
ing  to  English  and  American  authors  the  same  protection 
for  their  works  in  both  countries  they  now  enjoy  respec^ 
tively  in  their  own.  This  movement  is  by  no  means  new. 
For  the  last  ten  or  twelve  years  scarcely  a  session  of  Con- 
gress has  gone  by  without  some  agitation  of  this  subject ; 
and  though,  up  to  the  present  time,  that  agitation  has 
produced  no  result,  it  is  far  from  certain  that  such  will  aW 
ways  be  the  case.  Perseverance  will  accomplish  won- 
ders, and  it  may  be  that  few  years  will  elapse  till  the  pray- 
er of  the  petitioners  shall  be  granted.  It  is  certainly  time 
the  question  should  be  settled  one  way  or  the  other,  and 
whether  the  proper  mode  of  doing  so  would  be  by 
passing,  or  refusing  to  pass,  a  law  for  an  international  copy- 
right is  what  we  now  propose  to  examine. 

For  the  enactment  of  a  law  of  this  description  various 
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reasons  have  been  arged,  the  principal,  indeed  the  only 
one  of  which  requiring  consideration,  is  the  alledged  in- 
justice and  immorality  of  appropriating  to  public  use  the 
labors,  of  an  author  without  giving  him  a  fair  and  ade- 
quate compensation.  In  other  words,  it  is  contended  that 
an  author  has,  on  the  principles  of  reason  and  natural  law, 
a  property  in  his  published  productions  to  which  he  has 
the  exclusive  right.  Assuming  this  position  as  incontro- 
vertible, the  friends  of  the  measure  proceed  to  denounce 
the  pubhcation  of  an  English  work  in  America,  and  rice 
venat  as  a  violation  of  natural  right,  an  unauthorized  in- 
vasion of  private  property,  a  literary  larceny  or  felonious 
taking  and  carrjing  away  the  personal  goods  of  the  au- 
thor ;  a  crime,  if  proven,  certainly  heinous  enough  to  jus- 
tify preventive  legislation,  if  not  the  corporal  punishment 
of  the  perpetrators. 

But  has  this  grave  charge  been  proved  ?  Is  it  quite 
certain  the  right  of  property  has  been  infringed  ?  Should 
we  be  able,  as  we  think  we  shall,  to  show  that  the  charge 
has  not  been  proved,  that  no  right  of  property  has  been 
violated,  it  will  follow  that  no  protection  ought  to  be  given 
to  an  asserted  right  which  never  existed  save  in  the  hn- 
agination  of  those  who  seek  to  derive,  in  a  double  sense, 
a  benefit  from  the  creation  of  their  own  fancies. 

The  question  then  resolves  itself  into  this  :  Has  an  au- 
thor an  exclusive  right  to  his  work  afler  publication?  In 
its  consideration  the  fact  must  be  constantly  borne  in 
mind  that  with  rights  depending  on  positive  enactment 
we  have  nothing  to  do.  Whether  an  act  be  just  or  un- 
just, moral  or  immoral,  depends  upon  its  agreement  or 
disagreement  with  the  law  of  nature,  and  not  upon  the  no- 
tions which  may  be  entertained  respecting  its  expediency 
at  any  particular  period  of  time.  On  its  intrinsic  justice, 
or  by  its  incompatibility  with  the  teachings  of  enlightened 
reason,  must  the  right  we  are  now  to  discuss  stand  or  fall. 
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If  the  claim  has  natural  right  and  jastice  on  its  side  let  it 
be  granted  without  flirther  delay,  but  if  after  being  weighed 
in  the  balance  it  should  be  found  wanting,  let  there  be  an 
immediate  end  of  all  agitation  on  the  subject. 

The  first  inquiry  which  naturally  presents  itself  to  the 
mind  is  relative  to  the  nature  of  the  object  in  which  this 
right  of  property  is  claimed,  for  if  upon  examination  it 
should  be  found  incapable  of  ownership  it  is  evident  there 
must  at  once  be  an  end  of  the  question.  No  one  has  ever 
yet  set  up  a  claim  of  property  in  the  light  or  the  air,  and 
if  in  the  present  case  the  materials  sought  to  be  appro- 
priated should  be  found  equally  free  and  common  in  their 
nature,  it  will  be  seen  at  a  glance  they  are  equally  incapa- 
ble of  being  made  the  subject  of  permanent  dominion. 

We  think  it  must  be  clear  to  every  person,  who  bestows 
the  least  consideration  upon  this  matter,  that  every  literary 
production  can  consist  of  only  two  things  ^  tkoughU^which 
constitute  the  raw  material,  and  mode  of  expreition^  the 
workmanship  necessary  to  put  these  thoughts  into  pre- 
sentableiform.  Whether  either  of  these  can  be  the  sub- 
ject of  property  is  the  next  point  to  be  determined,  and 
upon  that  determination  wc  apprehend  depends  the  solu- 
tion of  the  question. 

Turning  our  attention  in  the  first  place  to  the  raw  ma-^ 
terial,  we  take  it  as  conceded  that  ideas  do  not  spring  up 
spontaneously  in  the  human  mind,  and  that  men  obtain* 
them  solely  through  the  medium  of  their  senses  operated 
upon  by  external  objects.  Ideas  being  thus  acquired  are 
within  the  reach  of  all  who  can  taste,  smell,  hear,  feel 
and  see,  and  as  those  external  objects  from  which  one 
man  has  received  ideas  still  exist,  another  man,  or  million 
of  men  at  the  same  or  some  subsequent  period  of  time, 
may  obtain  precisely  the  same  ideas  from  the  same  source. 
In  such  case  who  would  have  an  exclusive  property  in  a 
particular  idea?    Certainly  no  particular  individual,  be- 
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cause  the  whole  number  have  it  by  original  acquisition 
and  it  is  as  much  the  property  of  one  as  of  another.  As 
well  might  a  man  claim  a  permanent  property  in  the  rays 
of  the  sun  as  to  say  that  his  ideas,  whatever  they  be,  are 
exclusively  his  own. 

Thoughts  are  the  results  arising  from  the  contempla- 
tion of  ideas  previously  existing  in  the  mind.  Those  who 
have  ideas  must  think,  for  though  the  mind  may  have 
its  periods  of  repose,  it  is  impossible  it  should  remain  con- 
stantly inactive.  This  being  clear,  may  not  a  thousand 
different  persons,  having  the  same  ideas,  contemplate  or 
compare  them  in  the  same  way  and  thus  produce  the  same 
result  or  thought  ?  If  so,  then  to  whom  does  that  partic- 
ular thought  belong,  A.  or  B.  ?  C%  D.  E.  and  F.  who  in 
the  same  way,  from  the  same  source,  have  obtained  the 
same  thought  have  certainly  as  much  property  in  it  as 
either  of  the  others;  nor  is  the  principle  of  the  case  in  the 
least  altered  if  we  extend  the  number  to  millions. 

But  then  it  may  be  objected  that  some  persons  will  ac- 
quire knowledge  from  the  contemplation  of  idSis  never 
before  perceived,  and  that  in  this  knowledge  they  have  an 
exclusive  property,  at  least  till  the  same  knowledge  has 
been  acquired  in  the  same  way  by  others.  To  this  we 
answer,  it  is  true  that  he  who  first  perceives  an  idea  has 
an  exclusive  possession,  but  it  does  by  no  means  follow 
that  because  he  has  the  exclusive  possession  he  has  also 
the  right  of  property.  So  far  from  having  a  property  in 
his  ideas  we  think  it  will  not  be  very  difficult  to  show  that 
a  person  thus  circumstanced  has  not  even  a  right  to  the 
exclusive  possession. 

Suppose  a  man  by  accident,  or  from  reflection,  discovers 
an  infallible  cure  for  the  cholera,  does  the  mere  fact  that 
no  one  knows  it  but  himself  give  him  a  right  to  conceal 
his  knowledge  from  the  world  ?  While  the  arrows  of 
death  are  indiscriminately  striking  down  the  young  and 
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the  old)  while  thousands  are  daily  sinking  into  premature 
graves,  would  he,  as  a  man  depending  for  his  social  hap* 
piness  on  the  kind  offices  of  his  fellow  men,  as  a  christian, 
as  a  being  accountable  to  God,  be  justified  in  keeping 
exclusiye  possession,  when  the  utterance  of  perhaps  a 
single  sentence  would  be  the  means  of  restoring  the  hus- 
band to  his  wife  and  the  mother  to  her  child  ?  Those 
who  should  claim  for  him  a  right  to  do  so,  on  the  grounds 
of  reason  or  natural  law,  must  have  reasoning  faculties 
strangely  perverted  and  very  loose  notions  of  moral  obli* 
gation. 

But  suppose  the  original  discoverer  does  keep  his  se- 
cret till  some  one,  surreptitiously,  it  may  be,  finds  it  out 
and  makes  it  generally  known.  In  such  ease,  would  the 
person  who  first  perceived  the  idea  have  any  natural  right 
to  prevent  the  rest  of  mankind  from  using  it?  If  he  has  a 
right  of  property  in  it  he  ought  certainly  to  be  able  to  do 
this,  but  would  not  the  assertion  of  a  claim  so  unfounded 
startle  the  moral  sense  of  the  world.  I^t  the  question  to 
every  individual  of  every  nation  and  tribe  on  earth,  and 
all,  except  those  whose  judgment  is  warped  by  the 
promptings  of  interest,  will  respond,  that  one  who  could 
thus  act,  even  supposing  the  right  of  doing  so  to  have 
been  conferred  upon  him  by  positive  law,  is  unworthy 
the  name  of  man  and  little  better  than  a  fiend  in  human 
shape. 

There  are  men  who  from  attentive  study  of  the  Bibh 
believe  they  have  discovered  that  all  war  is  murder,  anc 
that  all  who  slay  their  enemies  on  the  field  of  battle  are 
murderers,  and  as  such,  dying  without  repentance,  mus' 
go  to  eternal  perdition.  Now,  in  the  opinion  of  the  man 
who  made  it,  here  was  a  discovery,  a  knowledge  of  which 
was  necessary  for  the  salvation  of  a  large  portion  of  man-^ 
kind.  Admitting  for  the  argument  the  doctrine  to  be 
true,  had  he  who  discovered  it  a  right  to  keep  all  men 
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out  of  Heaven  unless  they  first  paid  for  permission  to 
mould  their  practice  according  to  the  truth  ?  Admit  that 
he  has  a  natural  right  of  property  in  his  discovery  and  at 
the  same  time  you  admit  he  has  a  natural  right  to  cause, 
if  he  pleases,  the  eternal  ruin  of  millions  ;  a  proposition 
from  which  the  moral  sense  of  mankind  turns  with  instinc- 
tive abhorrence. 

The  power  to  profit  by  the  discovery  of  a  new  idea  and 
the  right  to  do  so  are  two  distinct  things.  While  knowl- 
edge remains  locked  up  in  the  breast  of  one  man  he  may 
enjoy  all  the  advantages  which  arise  from  his  exclusive 
possession,  but  suppose  he  imparts  that  knowledge  to 
another,  what  then  becomes  of  his  exclusive  right,  if  ever 
he  had  any  ?  Does  not  the  gift  pass  by  delivery,  and  is 
not  his  right,  and  his  power  to  reclaim  it  **clean  gone  for- 
ever.'' 

All  invention,  whether  literary  or  mechanical,  is  the 
result  of  thought,  and  therefore  any  right  to  that  inven- 
tion, whether  real  or  imaginary,  must  rest  on  the  same 
foundation.  If  a  man  has  no  natural  right  to  an  exclusive 
property  in  the  one,  he  cannot,  on  any  principle  of  sound 
reason,  claim  it  in  the  other.  Wliether  he  has  any  right 
to  or  property  in  eitlier  let  us  endeavor  to  ascertain  by 
reference  to  examples  drawn  from  the  extremes  of  sav- 
age and  civilized  life. 

A  savage  roaming  through  the  forest  observes  that  a 
young  sapling  may  be  forcibly  bent,  and  that  so  soon  as 
the  pressure  is  removed  it  resumes  its  natural  position  : 
he  thus  obtains  an  idea  of  elasticity.  He  has  likewise 
observed  that  certain  substances  may  be  twisted  into  cords 
possessing  strength  and  flexibility,  and  besides  this  he 
has  seen  thatundercertainconditionsanoose  will  tighten. 
He  compares  all  these  ideas,  and  the  result  of  that  com- 
parison is  a  thought  producing  a  new  and  complex  idea, 
the  sensible  representation  of  which  forms  a  snare.    If  he 


Digiti 


ized  by  Google 


INTERNATIONAL  COPT   RIGHT.  55 

id  an  ill  natared  savage  he  will  keep  this  knowledge  to 
himself  and  by  its  means  procare  an  abundant  supply  of 
game.  Another  savage,  with  a  better  sense  of  the  duty  he 
owes  to  his  race,  happens  to  see  it,  and  charmed  with  his 
newly  acquired  knowledge  makes  the  secret  known  to 
the  whole  tribe,  the  members  of  which  immediately  avail 
themselves  of  the  facilities  it  affords  for  the  supply  of 
their  wants.  The  original  inventor  no  longer  possessing 
a  monopoly  of  snares  calls  a  council  of  the  tribe,  claims  a 
property  in  the  invention  and  demands  that  every  savage 
who  snares  game  shall  give  him  a  portion  of  it  as  a  com- 
pensation for  thinking  that  particular  thought*  How 
would  such  a  proposition  be  received  by  those  rude  chil- 
dren of  nature  ?  We  think  that  when  the  astonishment 
which  the  strange  demand  created  had  in  some  degree 
wore  off,  it  would  not  take  them  long  to  decide  upon  its 
merits.  An  old  chief  would  probably  rise  and  deliver  his 
opinion  in  the  following  manner.  **  The  Great  Spirit 
created  game  for  the  use  of  his  children  and  taught  our 
fathers  to  make  bows  and  arrows  and  how  to  use  them. 
By  this  knowledge,  freely  imparted  to  our  brother,  was 
he  enabled  to  procure  meat  for  himself  and  his  children 
till  the  Great  Spirit  put  it  into  his  mind  to  invent  new 
means  of  providing  for  his  and  their  necessities.  The 
1>ow  and  the  arrow  have  ever  been  common  to  all  and  so 
must  be  the  mare  of  our  brother."  From  this  judgment 
would  any  dissent  except  the  party  interested  ? 

A  civilized  man  sitting  by  his  fireside  observes  that 
steam  blows  the  lid  off  his  tea-kettle*  From  the  knowl- 
edge thus  obtained,  combined  with  what  he  had  before,  he 
constr  nctsarude  steam^ngine,  which  in  its  operation  sug- 
gests newideas,  affording  new  subjects  of  comparison  with 
ideas  previously  acquired,  and  the  result  is  the  steam  en- 
gine improved.  A  few  yearQ  roll  by  and  a  thousand  wheels 
impelled  by  steam  are  revolving  in  the  air.    Some  one 
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thinks  that  two  wheels  might  still  revolve  if  partially  im- 
mersed in  water.  That  thought  materially  represented 
is  a  steamboat;  bnt  is  not  the  creation  of  that  steamboat 
as  mach  the  result  of  other  men's  thoughts  as  of  the 
thought  of  the  original  inventor?  Let  the  common 
sense  of  the  world  answer. 

If  a  man  has  a  property  in  his  thoughts  after  publication, 
then  that  property  must  remain  to  him  and  his  descendents 
forever.  The  Marquis  of  Worcester^  his  heirs  or  assigns, 
must  have  in  them  the  right  to  his  thought  at  the  present 
moment,  and  the  same  must  be  true  of  Bolton  and  Watt, 
Fitch  and  Fulton  with  regard  to  their  thoughts  on  the 
same  subject.  If  this  be  true,  then  the  appropriation  of 
Worcester's  thought,  as  the  foundation  of  the  improve- 
ments of  Bolton,  Watt,  Fitch  and  Fulton,  must  have  been 
a  violation  of  the  rights  of  property  deserving  tlie  censure 
of  all  honest  men,  and  which,  if  committed  in  relation  to 
any  thing  having  a  tangible  existence  would  consign  the 
perpetrator  to  the  walls  of  a  penitentiary. 

Now  this  conclusion,  which  is  irresistibly  forced  upon 
us  by  the  premises,  must  be  either  true  or  false.  If  true^ 
then  the  advocaties  of  property  in  thought  have  made  the 
discovery  of  an  idea  of  which  the  world  never  dreamed. 
What !  make  it  a  breach  of  morality  and  of  course  deser- 
ving of  punishment  for  a  man  to  give  birth  to  a  thought 
by  the  comparison  of  a  new  idea  of  his  own  with  ideas 
as  old  as  the  human  race  ?  The  proposition  is  monstrous 
and  of  itself  proves  beyond  the  possibility  of  doubt  the 
falsity  of  the  original  premises. 

But  again,  supposing  the  conclusion  we  have  drawn 
above  to  be  true,  what  are  its  consequences.  If  every 
man  has  a  property  in  his  thoughts,  and  A.  dare  not  with- 
out an  act  of  immorality  make  use  of  the  thought  of  B. 
then  all  thoughts  must  forever  remain  in  the  shape  they 
were  originally  conceived  and  the  march  of  improvement 
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would  be  stopped  forever.  Without  a  knowledge  of  Wor-  • 
cester's  thought  it  is  very  improbable  that  Watt  would 
have  ever  made  a  steam  engine.  Without  knowing  and 
making  use  of  all  the  previous  knowledge  relating  to  the 
subject,  it  is  next  to  an  impossibility  that  Fulton  would 
have  ever  constructed  a  steamboat. 

A  claim  so  inimical  to  human  progress,  so  much  op- 
posed to  the  welfare  and  happiness  of  our  race,  with  such 
potent  tendency  to  keep  the  world  in  a  state  of  barbar- 
ism, can  never  be  sanctioned  by  the  law  of  nature. 

With  regard  to  the  second  constituent  part  of  every 
literary  production,  viz :  the  mode  of  expression,  we  sup- 
pose there  can  be  no  difficulty.  Language  is  the  common 
property  of  all,  and  no  one  will  be  foolish  enough  to  claim 
a  property  in  the  words  he  has  written  or  spoken,  whether 
he  has  published  them  or  not.  In  the  arrangement  of  the 
twig,  the  string  and  the  peg,  the  savage  could  have  no 
property,  because  it  was  that  peculiar  arrangement  which 
constituted  the  essence  of  the  thought  itself.  In  like 
manner  it  is  the  peculiar  arrangement  of  the  wood,  the 
metal  and  the  words  which  constitutes  an  organ,  a  steam 
engine  or  an  epic  poem,  and  if  there  is  no  property  in  the 
arrangement  of  the  materials  in  one  case,  distinct  from 
the  thought,  which  that  arrangement  represents,  there 
can  be  none  in  the  other.  When  there  is  no  property  in 
any  of  the  parts  there  can  be  none  in  the  whole. 

Having  thus,  we  trust,  made  it  clear  that  an  author  or 
inventor  has  no  natural  right  of  property  in  his  work  or 
invention,  afler  publication,  and  consequently  that  there 
can  be  no  infraction  of  morality  in  the  republication  of 
one  or  the  use  of  the  other,  it  follows,  that  whether  either  of 
these  classes  shall  be  allowed  to  have  a  property  in  their 
works  or  inventions  afler  publication,  must  depend  solely 
on  considerations  of  expediency.  When  it  is  required 
for  the  public  good  that  authors  and  inventors  should  be 
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protected,  then  it  becomes  proper  that  protection  should 
be  afforded  ;  but  if  on  the  contrary  the  public  benefit  re- 
quires that  thought  sliould  be  free  from  taxation,  then  it 
becomes  equally  proper  and  meritorious  to  withold  that 
protection  and  confine  all  who  choose  to  write  or  invent 
to  the  profits  arising  from  the  sale  of  the  work  or  inven- 
tion, which  is  always  considerable  upon  the  introduction 
of  any  thing  new,  whether  literary  or  mechanical,  that  is 
really  entertaining  or  usefuK 

And  this  raises  the  question  whether  it  is  necessary  at 
the  present  time  for  the  benefit  of  the  public  tliat  Congress 
should  pass  a  law  granting  an  international  copy  right,  a 
question  which  will  be  most  readily  answered  by  inquiring 
who  are  the  persons  to  be  benefitted  by  the  introduction  of 
the  proposed  measure.  In  the  United  States  there  is  cer- 
tainly not  many  more  than  one  in  a  million  who  could  de- 
rive the  least  advantage  from  it,  while  the  other  nine  hun- 
dred and  ninety  nine  thousand,  nine  hundred  and  ninety 
nine  would  be  the  losers.  If  the  works  of  foreign  authors 
are  calculated  to  spread  the  light  of  science,  to  diffuse 
knowledge,  to  train  the  mind  and  affections  in  the  way 
they  should  go,  and  thus  bring  about  a  more  exalted  ci- 
vilization, why  put  an  additional  tax  upon  the  fountain^from 
which  millions  are  to  drink  the  waters  of  life?  If  on  the 
contrary  the  tendency  of  foreign  literature  is  to  corrupt 
the  public  mind,  to  sow  the  seeds  from  which  spring  lux- 
ury, effeminacy  and  vice,  as  is  to  be  feared,  then  the 
public  pay  quite  too  much  already  for  the  poison,  with- 
out being  compelled  to  build  up  magnificent  fortunes 
as  a  reward  to  those  whose  works  have  fanned  into  flame 
the  worst  passions  of  our  nature. 

There  is  another  fact  connected  with  this  subject  which 
should  not  be  passed  over  without  some  consideration. — 
Compared  with  Europe  our  country  is  yet  in  its  infancy. 
There,  immense  wealth  gives  time  and  means  to  many  to 
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porsaef  undistarbed  by  the  cares  of  life,  the  most  abstruse 
studies,  while,  on  the  other  hand,  the  crowded  state  of  all 
active  modes  of  employment  forces  many  more  to  seek 
the  means  of  living  through  the  presentation  of  knowledge 
to  the  mass  in  forms  the  most  attractive.  Here,  the  case 
is  widely  different  No  part  of  the  United  States  can  yet 
be  regarded  as  densely  populated,  while  an  almost  bound- 
less extent  of  territory  is  still  to  be  brought  under  the  do-* 
minion  of  the  agriculturalist*  The  consequence  is  that 
physical  labor,  or  that  peculiar  species  of  mental  exertion 
which  tends  to  supply  its  place,  aflbrds  abundant  employ- 
ment for  all  who  have  minds  to  think  or  hands  to  work. — 
Our  people  busily  engaged  in  clearing  away  the  forest, 
in  building  houses,  and  ships,  and  rail-roads,  in  cultivating 
the  land,  and  in  a  thousand  other  different  modes  to  pro- 
cure the  necessaries  and  comforts  of  life,  have  very  little 
time  to  spare  for  labor  purely  literary.  For  the  supply  of 
their  wants  in  this  particular  they  must  depend  almost 
wholly  upon  the  productions  of  foreign  writers;  and  for 
this  reason,  if  for  no  other,  it  would  be  the  extreme  of 
folly  to  burden  American  readers  with  a  heavy  tax  upon 
knowledge  or  amusement.  Bat  the  time  may  come  when 
this  objection  will  loose  its  force.  When  the  Great  West 
shall  have  been  filled  up,  when  the  earth  is  subdued 
and  made  available  to  the  uses  for  which  the  Creator  de- 
signed it,  in  a  word,  when  all  the  demands  of  labor  are  . 
satisfied,  America  will  produce  writers  in  every  depart- 
ment of  literature  and  science  whose  productions  will  be 
read  and  admired  throughout  the  world.  When  that  pe- 
riod arrives  an  equilibrium  will  be  established  between 
the  mental  efforts  of  the  Old  continent  and  the  New,  which 
may  render  the  existence  of  an  international  copy  right 
necessary  and  expedient,  but  till  it  does  come,  we  cannot 
regard  the  attempt  to  impose  additional  restrictions  on 
the  acquisition  of  knowledge  in  any  other  light  than  as  a 
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wanton    encroachment   on   tlie   rights    of     tlie   public. 

It  has  been  well  said  that  power  is  always  stealing 
from  the  many  to  the  few,  and  should  the  prayer  of  the 
petitioners  for  the  passage  of  an  international  copy  right 
law  be  granted,  while  the  country  remains  in  its  present 
circumstances,  it  will  only  add  one  proof  more  to  the  mass 
of  evidence  already  accumulated  tending  to  show  the  cor* 
rectness  of  the  rule.  In  the  dark  ages  there  was  a  feu- 
dal aristocracy  which  possessed  itself  of  power  forcibly 
by  the  sword.  That  mode  of  acquiring  power  is  now  dis- 
used, but  the  same  object  is  attained  by  different  means. 
In  these  enlightened  days  there  is  an  aristocracy  of  the 
pen  who  acquire  power  through  the  agency  of  the  press. 
As  the  old  iron-clad  aristocracy  recedes  from  sight  in  the 
deep  twilight  of  by  gone  years,  the  new  marches  promin- 
ently into  view  and  boldly  challenges  from  the  world  a 
recognition  of  its  claim  to  exclusive  privileges.  Whether 
it  is  politic  to  yield,  for  at  least  a  century  to  come,  all  that 
is  demanded,  and  bow  our  necks  submissively  to  the  yoke, 
is  a  question  the  practical  solution  of  which  we  leave  to 
the  decision  of  those  most  directly  interested. 

We  have  already  said  that  with  existing  numicipal  reg- 
ulations relating  to  the  subject  we  have  nothing  to  do. — 
Perhaps  the  laws  now  in  force  are  as  beneficial  to  both 
parties,  writers  and  readers,  as  could  well  be  devised. — 
Many  productions  undeserving  of  the  slightest  favor  are 
protected,  but  this  works  very  Uttle  injury,  for  as  a 
general  rule  books  of  this  class,  before  the  first  edition  is 
exhausted,  or  directly  after  the  first  rush  is  over,  sink,  to- 
gether with  their  authors,  into  eternal  oblivion.  H. 

The  following  extracts  are  given  in  further  illustration 
of  the  subject  discussed  in  the  preceding  article.  Tlie 
first  is  taken  from  Coleridge^ s  ^^ Guesses  at  Truth;**  and  the 
last  from  a  writer  who  has  recently  made  his  appearance 
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under  the  cognomen  of  «« Inigo  JonesJ*^  There  is  no  rea- 
son to  believe  that  either  of  these  authors  intended  to 
borrow  from  the  other,  and  yet  there  is  a  surprising  agree- 
ment in  their  views.  Both  unite  in  tracing  ideas  up  to 
their  antecedents,  and  in  considering  the  last  idea  in  the 
train  as  tiie  necessary  result  of  pre-existing  impressions, 
and  therefore  less  meritorious  than  the  previous  knowl- 
edge or  thoughts  which  originated  and  forced  into  exis- 
tence the  last 

"  How  few  of  our  host  and  wisoBt,  and  otod  of  our  Dowaat  thonghta, 
do  really  and  wholly  origtaata  in  onnelToa, — how  few  of  them  are  folan- 
tary,  or  at  least  intentional.  Take  away  all  that  hat  been  raggested 
or  improved  by  the  hinta  and  remarks  of  others, — all  that  has  &Uen  from 
US  accidentally,  all  that  has  been  struck  ont  by  collision,  all  that  has  been 
prompted  by  a  sudden  impulse,  or  has  occurred  to  us  when  least  kwking 
for  it — and  the  remainder,  which  alone  can  be  claimed  as  ^bm  fruit  of 
our  thought  and  study,  will  in  every  man  form  a  small  portion  of  his 
store,  and  in  most  men  will  be  little  worth  preserfing.  We  ean  no 
more  make  thoughts  than  seeds.  How  absurd  then,  for  a  man  to  call 
himself  a  poet  or  maker !  The  ablest  writer  is  a  gardener  first,  and 
then  a  cook.*' — CoLeridgt. 

The  thing  that  hath  been  is  that  which  shall  be;  and  that  which  is 
done  b  that  which  shall  be  done ;  and  there  is  no  new  thing  under  the  »un. 
Is  there  any  thing  whereof  it  may  be  said  $eel  tbkiis  newT  it  hath 
heen  already  of  old  Hme,  which  W€U  before  «i#.  There  is  no  remembrance 
of  former  things;  neither  shall  there  be  any  remembrance  of  things  that 
are  to  come  with  those  that  shall  come  after.  Ecdeeiastes  eh,  1,  v.  9, 
10, 11. 

**The  thoughts  of  the  ancients  and  modems  often  run  into  each  other, 
forming  new  and  beautiful  combinations,  like  the  blended  colors  of  the 
rainbow.  It  is  no  argument  against  the  originali^  of  a  discovery,  or  a 
conception,  that  it  is  a  superstructure  resting  upon  the  rough  foundations 
of  antiqaity.  Nor  does  it  detract  from  its  merit  that  its  capital  decora- 
tions bear  some  traces  of  the  Ionic  volute  or  the  Corinthian  acanthus. — 
The  thoughts  of  two  cultivated  minds  will  occasionally  run  spontaneously 
in  the  same  channel,  without  either  copying  from  the  othei;.  This  is  as 
natural  and  as  common  as  the  flow  of  two  converging  streams  along  the 
same  water  course,  after  being  conducted  to  the  same  point  by  the  pre- 
vious progress  of  each.    The  same  sensations,  derived  from  similar  ex- 
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tercal  objects,  would  naturally  produce  the  same  train  of  reflectiona  in 
two  minds  equally  vigorous  and  cultivated,  varying,  it  is  true,  in  some  re- 
spects, according  to  an  interiDiimblo  difTerence  in  mental  cocstitutions, 
butstiU,  like  the  multiform  leaves  of  tlie  sassafras,  in  essence  and  odor  the 
same. 

The  discoveries,  or  thoughts,  thus  produced,  are  original  with  each ; 
but  by  reason  of  the  new  thought  or  discovery  being  so  interwoven  with, 
depending  upon,  and,  in  truth,  produced  by  thoughts  which  had  been 
known  before,  it  is  insusceptible  of  exclusive  ownership,  without,  to  some 
extent,  depriving  tho  public  of  the  benefit  justly  arising  from  the  accumu- 
lated knowledge  of  ages.  And,  what  is  more,  an  exclusive  property  of 
this  kind  deprives  a  subsequent  discoverer  or  inventor,  equally  original 
and  meritorious,  of  the  benefit  of  similar  results  of  his  own  mental  oper- 
ations«  Priority  in  the  conception  of  a  thought  gives  no  moral  claim  to 
exclusive  property  against  ono  who,  at  a  subsequent  period,  worked  out 
the  same  problem  for  himself.  Primogeniture  sometimes  gives  title  to 
exclusive  inheritance,  but  this  is  only  the  creation  of  legal  policy,  and 
rests  not  upon  any  principlo  of  substantial  justice.  The  Copy  Right  and 
Patent  Laws  are  the  shackles  of  genius,  created  by  legislative  policy,  and 
stand  not  in  harmony  either  with  pure  morality  or  with  the  laws  of 
Nature. 

If  a  moral  right  to  exclusive  property  in  new  thoughts  or  new  inventions 
exist  at  all,  it  is  unlimited  in  its  duration,  and  without  rustriction  in  respect  to 
the  terras  upon  which  their  benefits  are  to  be  extended  to  the  public.  The 
inventor  of  printing  might  forever  havo  restrained  the  Liberty  of  the 
Press,  and  arrested  tlie  progress  6f  those  free  principles  of  which  it  is  the 
admitted  palladium.  Dr.  Jen.ner  might  let  loose  upon  society,  uncheck- 
ed by  Vaccination,  one  of  the  most  dreadful  pestilences  that  ever  destroy- 
ed mankind.  And  even  the  representatives  of  the  Apostles  might  lay 
claim  to  exclude  the  creatures  of  God  from  the  saving  truths  of  his  Holy 
Gospel." — Inigo  Jones. 
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THE  STATUTE  OP  LIMITATIONS  IN  PERSONAL  ACTIONS. 

The  construction  of  this  statate  in  England  and  in 
Pennsylvania  has  run  into  great  confasion^  and  time,  in- 
stead of  harmonizing  the  decisions  of  Courts  npon  the 
subject,  seems  to  have  added  to  their  discrepancies. — 
The  writer  of  the  essay  in  a  late  number  of  the  "  Law 
Journal'^  has  not  pointed  out  any  remedy  for  the  existing 
evils.  The  following  suggestions  are  tendered  to  the 
profession,  for  what  they  are  worth. 

By  the  terms  of  the  English  Statute,  as  well  as  of  our 
own,  actions  on  the  case,  &c.  ^'shall  be  brought  within  six 
years  next  after  the  cause  of  such  actions  or  suit  accrued, 
and  not  aflen^  This  cuts  off  tlie  right  to  bring  or  sustain 
an  action^  after  the  lapse  of  six  years  from  the  date  of 
the  cause  of  such  action^  whether  the  claim  has  been  sat- 
isfied or  not*  The  lapse  of  time  mentioned,  is  ipsofactoy 
a  legal  bar  to  a  recovery.  Whether  the  bar  to  the  re- 
covery is  interposed  on  the  presumption  of  payment :  the 
supposed  loss  of  evidence:  or  to  suppress  litigation  and 
promote  repose,  is  unimportant.  The  terms  of  the  act 
are  positive ;  and  aside  from  extrinsic  circumstances,  are 
not  subject  to  construction.  So  far,  all  authorities  agree. 
It  is  plain,  that  the  bar  only  applies  to  the  remedy  for 
enforcing  payment.  In  conscience^  the  indebtedness  re- 
mains. The  benefit  of  the  act  was  designed  for  the  debtor* 
and  it  was  left  to  his  option^  whether  to  take  advantage 
of  it  or  not.  Tho'  it  is  a  public  statute,  and  the  genenil 
rule  is,  that  courts  are  bound  to  take  notice  of  such  sta- 
tutes, without  their  being  specially  pleaded,  after  many 
conflicting  adjudications,  the  practice  seems  now  to  be 
settled,  that  to  have  the  advantage  of  the  statute,  the  dc- 
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fendant  mast  plead  it.  If  lie  omit  to  plead  it,  it  is  awai- 
Ycr  of  record,  of  any  benefit  from  it.  And  his  caase  is  to 
be  tried,  as  if  the  Act  had  never  been  passed. 

The  books  abound  with  cases  in  which  the  courts  have 
strove,  by  a  forced  construction,  to  prevent  the  operation 
of  the  statutes  of  limitation  from  doing  injustice  between 
parties.  Although  it  may  he  hard  to  cut  off  a  remedy 
by  positive  statute  where  a  claim  is  indisputable,  the  at- 
tempts to  reach  justice  through  false  theories  and  fancied 
equities,  have  fully  demonstrated  the  wisdom  of  the 
act  and  the  injustice  of  evading  its  provisions  by  what 
was  designed  to  be  a  liberal  construction  of  it  The  best 
judges  have  deplored  the  error,  and  the  attempt  now  is 
here,  and  in  England,  to  bring  back  the  act  to  its  original 
integrity.  But  false  theories,  vicious  decisions,  and  con- 
flicting authorities,  render  the  task  a  difiicult  one.  The 
whole  doctrine  is  marred  with  inconsistences.  The  ques- 
tion involved  is,  where  an  action  is  brought,  after  the  lapse 
of  six  years  from  the  time  the  cause  of  action  accrued, 
and  the  statute  is  pleaded ;  how  may  it  be  overcome  by 
the  plaintiff?  We  suggest  that  the  only  way  it  can  be 
got  over  is  by  establishinga  waiver  of  its  benefits  by  the 
debtor.  The  statute,  was  n^tde  exclusively  for  the  bene- 
fit of  the  defendant :  and  it  was  left  exclusively  to  his 
option,  whether  he  would  assume  it  as  a  defence  or  not. 
If  he  do  not  plead  it,  that  is  of  itself  a  waiver.  He  may 
waive  it  by  matter  inpaii.  He  may  make  such  waiver 
either  by  express  promise,  or  it  may  be  established  by  im- 
plication. And  we  suggest  further  that  such  waiver  is 
equally  efiicacious,  whether  it  be  done  upon  a  legal  consid- 
eration or  voluntarily.  If  this  is  so,  all  the  difficulties 
in  which  the  subject  has  been  involved,  are  dissipated.— 
The  vexed  inquiries,  whether  an  acknowledgment  re- 
vives the  old  debt ;  or  is  evidence  of  a  new  promise ; 
whether  the  acknowledgment  brings  down  the  first  prom- 
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ise  to  the  date  of  the  acknowledgment ;  whether  it  is 
made  daring  the  lapse  of  the  six  years,  or  after  their  ex- 
piration ;  whether  the  new  promise  relied  on,  be  nudum 
pactum^  or  made  on  legal  consideration,  we  think  is  un- 
important. The  question  is,  (the  defendant  having  the 
whole  power  over  the  matter)— has  he  waived  his  right  ? 
If  he  has,  directly  or  indirectly,  being  for  the  benefit  of  the 
other  party,  the  assent  of  that  other  party  is  implied. 

It  is  an  elementary  principle  of  the  law,  **  that  one 
npon  whom  the  law  confers  a  benefit,  may  relinquish  it, 
provided,  that  by  doing  so,  he  inflicts  no  injury  on  the 
rights  of  others"  5  Bar.  Rep.  106.  "  There  is  no  policy 
or  principle  which  forbids  a  postponement  by  parol,  of 
the  legal  operation  of  the  statute  of  limitations,  upon  a 
lien  once  commenced."  ib.  107.  A  parol  agreement  not  to 
plead  the  statute  of  limitations  is  good.  15  Wend.  310,  5 
Bar.  Rep.  286.  Numerous  cases  are  put  in  the  books  re- 
ferred to,  where  a  voluntary  relinquishment  of  such  right  is 
valid ;  an  omission  to  plead  the  statute,  is  but  a  voluntary 
waiver  of  defendant's  right.  The  plaintiff's  right  is  one 
thing,  the  defendant's  another.  The  defendant  may  ac^ 
knowledge  in  the  clearest  terms  the  whole  of  the  plain- 
tiff's right,  the  existence  of  the  debt,  its  non  payment, 
and  the  obligation  of  the  defendant  to  pay  it.  But  if  at 
the  same  time,  he  declares  his  intention  io  rely  upon  the 
statute  for  his  defence,  the  law  can  imply  no  waiver,  and 
the  plaintiff  would  be  barred  of  his  action,  2  W.  &  S.  137, 
3  Wend.  187.  This  shows  that  the  pith  of  the  inquiry  is, 
did  the  defendant  waive  his  right  ?  I  am  well  aware 
that  courts  have  viewed  this  subject  very  differently. — 
They  have  spoken  of  it  as  requiring^  a  promise  upon  legal 
consideration  to  stay  the  operation  of  the  act :  that  a  new 
promise  draws  down  the  old  promise  to  the  period  of  the 
latter  date  ;  that  the  new  promise  revives  the  old ;  that 
the  old  is  the  consideration  for  the  new,  and  that  a  prom- 
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ise,  which  will  revive  the  old  debt,  mast  have  a  sufficient 
consideration,  Sec.  It  is  not  readily  discovered  how 
these  doctrines  can  be  maintained,  or  how  they  can  lead 
to  the  conclasions  drawn  from  them.  It  is  said  that  two 
obligations  cannot  exist  on  the  same  consideration  at  the 
common  law,  5  Bar.  Rep.  228,  **  giving  independant  rem- 
edies to  enforce  the  same  duty,"  Do.  227.  If  one  promise 
is  rendered  inoperative  by  lapse  of  time  under  the  sta- 
tute and  another  promise  is  made  to  pay  the  same  debt, 
founded  on  a  valid  consideration,  then  the  last  would  be 
the  only  existing  promise  on  which  suit  could  be  brought; 
but  our  courts  sustain  the  action  on  the  first  promise,  al- 
though by  the  doctrine  in  5  Barr  there  would  be  a  second 
promise  in  force  which  had  superseded  the  first.  In  Ma- 
gee  V.  Magee  10  W.  172,  the  precise  point  occurred,  and 
the  action  was  sustained  on  the  old  promise,  the  court  ta- 
king po  notice  of  the  second.  So,  in  numerous  cases,  it 
has  been  decided  and  taken  for  granted  that  a  promise  af- 
ter suit  brought,  will  sustain  an  action  commenced  on  a 
promise  barred  by  the  statute,  2  Burr.  1090,  9  W.  380,  2 
W.  &  S.  138.  It  is  a  rule  of  universal  application  that 
the  cause  of  action  must  exist  at  the  commencement  of 
the  suit.  But  by  the  positive  terms  of  the  act  of  limita- 
tions, no  such  suit  can  be  brought  on  a  promise  aAer  the 
Lapse  of  six  years.  But  suppose  such  action  to  be  brought 
the  defendant  pleads  this  act  in  bar  of  the  action.  He  is 
defeated  in  his  plea  by  a  promise  made  after  suit  brought. 
This  result  might  legally  occur,  if  the  action  be  brought  on 
the  original  promise,  did  either  before  or  after  the  com- 
mencement of  such  suit  the  deft,  waive  his  rights  under 
the  statute.  But  the  only  legal  ground  of  recovery  as 
such  case  must  be,  the  putting  of  the  statute  out  of  the 
way  ;  and  this  can  only  be  done  by  the  defendant  waiving 
his  right.  The  plaintiff  cannot  change  his  cause  of  action 
after  suit  brought,  so  as  to  sustain  his  suit.    If  a  debtor 
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declares  to  his  creditor,  that  he  owes  the  debt  and  will 
pay  it,  does  that  not  justify  the  inference,  that  he  waives 
his  legal  defence  growing  oat  of  the  statute  1  There  are 
Tarious  ways  in  which  a  debtor  may  waive  the  operation 
of  the  statute  by  implication.  He  may  not  plead  it ;  he 
may  make  payment  of  a  part  and  have  it  endorsed  on  the 
evidence  of  debt ;  there  may  be  current  or  mutual  ac- 
counts kept  up  between  the  parties,  d&c.  These,  and  any 
other  transactions,  which  conclusively  show,  that  the  de- 
fendant relinquishes  his  defence  under  the  statute,  justi- 
fy the  inference  that  he  has  waived  his  right.  This  is 
resorting  to  a  plain  and  juractical  principle  and  secures 
the  end  in  view. 

I  cannot  comprehend  the  legal  notion,  so  often  as- 
serted, ''that  an  acknowledgment,  either  revives  the 
debt,  or  affords  a  circumstance  from  which  a  new  prom* 
ise  may  be  implied,  cnr  'Uhat  the  one  promise  draws  after 
it  another,  30  as  to  have  the  effect  of  evading  the 
statute  of  limitations.  5  Bin.  Rep.  577.  The  doctrine  cer- 
tainly wants  legal  precision.  In  the  first  place  there  is 
nothing  to  be  revived.  The  indebtedness  continues  after 
the  lapse  of  six  years ;  and  the  promise  to  pay  it  is  not  ex- 
tinguished ;  for  the  creditor's  cause  of  action  remains, 
and  he  may  bring  his  suit  upon  it  and  recover,  unless 
the  debtor  take  shelter  behind  the  statute.  The  promise 
must  therefore  continue,  if  it  affords  a  legal  cause  of  ac- 
tion. But  suppose  the  old  promise  is  revived  by  the  new 
acknowledgment,  it  is  then  placed  upon  its  original  ground; 
and  still  an  action  upon  it  would  be  barred.  To  acknow- 
ledge that  a  contract  exists  and  will  be  perfbrmed,  is  no 
evidence  of  another  contract,  nor  is  it  any  alteration  of 
the  first ;  he  leaves  the  first  exactly  on  its  original  posi- 
tion, reaffirmed  by  the  acknowledgment.  Suppose  there 
be  a  new  promise  to  pay,  made  upon  sufficient  considera- 
tion.   That  being  a  legal  promise,  it  might  be  enforced 
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by  an  action  directly  upon  it.  Bat  how  could  such  new 
contract  evade  the  provisions  of  the  act,  if  suit  be 
brought  on  the  old  promise  ?  The  suit  would  not  be 
brought  within  six  years  next  after  the  cause  of  action 
accrued.  The  suit  would  be  upon  the  original  cause  of 
action,  and  it  would  be  over  six  years ;  the  defendant 
would  plead  the  statute  in  bar  of  the  action  and  would 
insist  upon  the  positive  terms  of  the  act,  and  that  they 
could  not  be  construed  away.  My  argument  is,  that  in 
such  case  the  plaintiff  could  not  repair  his  cause  of  action 
by  the  subsequent  promise,  whether  made  before  or  af- 
ter suit  brought,  but  that  the  defendant  might  waive  his 
defence.  That  the  subsequent  promise  does  not  remodel 
a  plaintiff's  cause  of  action,  but  defeats  the  defendant's 
defence.  The  cause  of  action  needs  no  assistance — ^the 
original  promise  is  enough.  The  second  acknowledgement 
or  promise,  may  be  good  evidence  that  the  first  was  made. 
The  statute  does  not  abrogate  it  The  plaintiff  might 
have  his  election  in  such  case  to  sue  upon  the  first  or 
upon  the  second  promise,  where  the  second  is  a  legal  one. 
The  remark  in  5  Bar.  Rep.  ''that  two  obligations  cannot 
exist  on  the  same  consideration,"  would  not  control  this 
right.  There  are  many  cases  where  remedies  are  cumu- 
lative, as  where  a  creditor,  having  a  book  account  against 
his  debtor,  takes  a  promissory  note  to  secure  the  pay- 
ment of  it.  He  has  his  election  to  sue  on  the  book  ac- 
count, or  upon  the  note.  5  Bar.  228.  I  admit,  that  the 
mere  acknowledgment  of  indebtedness  is  no  waiver  of 
the  statute  though  this  has  been  variously  decided.  For,  by 
its  provisions,  if  the  defendant  choose  to  rely  on  them,  it 
it  is  unimportant  whether  the  debt  is  paid  or  not.  He 
cannot  be  put  to  the  test  of  a  trial  upon  the  merits.  It 
is  not  with  the  plaintiff's  cause  of  action  the  defendant 
has  to  do  ;  that  he  does  not  undertake  to  controvert.  But 
if  the  plaintiff  undertook  to  recover  over  the  statute  of 
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limitations  when  pleaded,  he  must  establish  affirmatively, 
that  the  defendant  has  waived  the  benefits  of  it,  and  the 
fact  of  waiver  would  be  the  subject  of  common  law  proof. 
It  differs  only  from  a  contract  in  this,  that  the  one  re- 
quires a  consideration  to  be  proved,  the  other  requires 
the  proof  of  no  other  consideration  than  is  indicated  in 
the  act  of  waiver.  An  executor  or  administrator  may 
waive  the  operation  of  the  statute  by  omitting  to  plead 
it,  but  as  he  acts  only  in  a  representative  capacity,  and 
in  relation  only  to  the  rights  that  were  vested  in  the  tes- 
tator or  intestate,  he  cannot  by  a  new  agreement  waive 
such  right  on  behalf  of  the  estate  he  represents.  An 
agreement  to  that  effect  would  require  all  the  ingredients 
of  a  contract,  and  would  be  his  own  personal  act,  and 
would  not  be  binding  on  the  estate.  1  'Whart  66.  This, 
too,  has  been  otherwise  held. 

If  **  a  promise  by  the  debtor  before  the  statute  has  com* 
pleted  the  bar"  is  sufficient  to  evade  the  operation  of  the 
statute  on  the  ground  that  '*  it  might  be  injurious  to  the 
creditor ''  as  indicated  in  5  Bar.  229,  then,  a  promise  to 
pay  the  debt,  or  any  other  act  on  the  part  of  the  debtor,  evin- 
cing his  determination  not  to  rely  upon  the  statute,  for 
like  reasons  would  be  a  waiver  of  his  right.  The  near- 
ness or  remoteness  of  the  dangers  of  injury  could  not  be 
made  the  test  of  its  being,  or  not  being,  a  legal  considera- 
tion for  a  promise,  as  seems  to  be  indicated  in  the  case 
referred  to. 

This  question  has  been  equally  tortured  by  decisions 
in  most  of  the  other  states.  The  case  of  Pinkerton  vs. 
Bailey,  S  Wend.  600,  affords  a  useful  illustration.  An 
action  was  brought  upon  a  promitiory  noie^  after  it  was 
barred  by  the  statute,  a  subsequent  parol  acknowledgment, 
was  held  to  "  keep  alive  •'  or  **  revive  the  remedy." 
This  seems  to  me,  to  partake  more  of  Judicial  magic 
han  of  "  the  perfection  of  reason."    If  it  be  considered 
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as  a  waiver  of  the  statute,  it  is  intelligable  ;  but  how  it 
can  animate  a  promissory  note  of  some  ten  years  standing 
with  all  its  mercantile  incidents,  and  yet  protect  it  from 
the  operation  of  the  statute  as  a  note  under  six  years  old 
is  not  80  readily  perceived.  9  Wend.  293. 

The  doctrine  in  Massachusetts  is,  that  the  acknowledg- 
ment of  the  debt  by  the  defendant,  within  six  years,  shows 
that  ''the  contract  is  not  within  the  intent  of  the  statute." 
viii.  Mass.  Rep.  133,  xi.  do  452. 

There  is  no  subject  upon  which  there  has  been  so 
many  conflicting  opinions  as  that  of  the  statute  of  limita- 
tions. The  books  are  full  of  these,  and  present  indica- 
tions are  unfaMorable  to  the  hope  of  the  courts  ariving 
at  any  thing  like  uniformity.  This  demonstrates  that 
false  theories  have  been  assumed,  and  ungarded  specula- 
tions indulged,  from  which  contradictory  and  illeg^  decis- 
ions must  have  necessarily  followed. 


PINTARD  ET  AL.  IMPLEADED  &c.  r.  DAVIS. 

Court  of  Errors  and  Appeals  of  New   Jersey.     October 
Term,  1840. 

1.  One  of  two  or  more  co-obligort  in  a  money  bond  cannot  at  law  aver  that 
he  is  only  a  surety.  ^ 

2.  A  safety  is  not  cHscharffed  by  requesting  the  creditor  to  sue  the  principal 
debtor  while  still  solvent,  thoagh  the  creditor  neglects  to  sue,  and  the  debtor 
afterwards  becomes  insolvent. 

3.  A  sarety  cannot  by  notice  in  pais  compel  the  creditor  to  tne  the  principal. 

Error  to  the  Supreme  Court.  This  was  an  action  of 
debt  brought  in  the  Monmouth  Circuit  Court  by  Davit 
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a^nst  Pintard  and  two  others  who  were  impleaded  with 
one  Morfordi  upon  a  joint  bond,  dated  Jane  9,  1829,  giv- 
en by  the  plaintiflb  in  error  and  the  said  Morford  to  Da- 
vis in  the  penal  sum  of  $800,  conditioned  tojpay  $400  in 
one  year  from  date.  The  declaration  was  in  the  usual 
form.  The  defendants  (except  Morford)  pleaded  special- 
ly that  the  action  ought  not  to  be  maintained  against 
them,  because  Morford  signed  the  bond  as  principal  and 
they  as  sureties  only,  and  that  the  bond  was  given  for  the 
proper  debt  of  Morford,  of  which  the  plaintiff  had  notice 
at  the  date  of  the  bond.  That  after  the  bond  became 
due,  to  wit :  in  1833  they  requested  the  plaintiff  to  collect 
the  money  of  Morford  who  was  then  solvent,  and  so  con- 
tinued for  eight  years  thereafter,  and  that  the  same  could 
then  have  been  collected  of  him,  but  that  the  plaintiff 
without  reasonable  excuse  neglected  to  take  any  legal 
measures  against  him  or  to  proceed  in  any  way  to  collect 
the  same.  That  Morford  became  insolvent  and  so  con- 
tinues, so  that  by  the  neglect  of  the  plaintiff  the  loss  will 
fall  on  his  sureties  if  they  should  be  compelled  to  pay  the 
debt. 

To  this  plea  the  plaintiff  demurred,  and  the  Circuit 
Court  held  the  plea  to  be  insufficient.  The  judgment  of  the 
Circuit  Court  was  affirmed  on  Error  in  the  Supreme 
Court,  (Spencer's  Rep.  205)  and  threupon  a  writ  of  error 
was  brought  to  this  Court 

Mr*  Wall  &  Mr.  Vroom  for  plaintiff  in  error :  In 
equity  the  surety  may  compel  the  creditor  to  collect  the 
d^bt  and  any  thing  done  by  the  principal  to  injure  the 
surety,  as  by  giving  time  or  changing  the  character  of 
his  liability,  discharges  the  surety.  But  the  surety  is  not 
obliged  to  resort  to  a  court  of  equity  to  stimulate  the  dil- 
igence of  the  creditor*  Although  it  may  be  admitted  that 
it  is  still  otherwise  in  England,  yet  here  we  are  not  so 
strictly  bound  by  the  forms  of  the  common  law,  and  re- 
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]ief  may  be  had  in  many  cases  at  law.  Whether  a  surety 
id  discharged  or  not  is  a  legal  question.  Mere  laches 
may  not  discharge  a  surety,  but  if  injury  occur  in  conse- 
quence of  delay  after  notice,  as  in  case  of  subsequent  in- 
solvency of  the  principal,  then  the  surety  is  discharged. 
1  Brs.  C.  C.  582  ;  2  Ves.  Jr.  540 ;  4  Dal.  135  ;  8  S.  &  R. 
110;  7  John.  832;  13  lb.  174;  15  lb.  433;  17  lb.  384; 

1  Hill  (S.  C.)  Rep.  16 ;  3  Wend.  216 ;  13  lb.  377 ;  10  lb. 
162 ;  3  Wash.  C.  C.  R.  70,  75. 

Mr.  Vredenburg  Sc  Mr.  Dayton  contra  cited  6  Yes.  734; 

2  John.  Ch.  R.  554;  2  Pick.  581 ;  4  lb.  382;  5  lb.  307  ;  2 
South.  585. 

Carpenter,  J.  Whether  a  surety  is  discharged  or  not 
may  be  a  legal  question,  but  in  the  case  of  a  sealed  con- 
tract it  must  be  when  the  suretyship  appears  on  the  fact 
of  the  instrument.  The  solemnity  of  such  instruments 
forecloses  in  general  all  inquiry  into  the  consideration.-— 
If  bound  as  principal  a  defendant  cannot  aver  at  law  that 
lie  is  only  a  surety,  though  in  equity  parol  evidence  is  ad- 
missible to  show  who  is  principal,  and  who  surety.  In 
this  state  tliis  clear  rule  of  the  common  law  has  never 
been  infringed.  In  Manning  v.  Shotwell^  2  South.  584,  the 
creditor  who  had  been  called  upon  to  sue  the  principal 
discontinued  the  suit  and  gave  him  further  time.  The 
court  held  that  this  did  not  form  any  defence  at  law  to  a 
suit  against  the  makers  of  a  sealed  bill. 

But  independentof  this  technical  objection,  which  how- 
ever is  fatal  to  the  legality  of  the  plea,  the  defence  cannot 
be  maintained.  The  undertaking  of  such  surety  is  abso- 
lute. It  is  his  business  to  see  whether  the  principal  pays 
and  not  that  of  the  creditor.  If  he  lies  by  and  the  insol- 
vency of  the  principal  intervenes,  he  must  abide  by  the 
loss  and  cannot  throw  it  on  the  creditor.  Mere  delay  to 
require  payment,  without  any  binding  contract  for  that 
purpose  and  without  fraud,  will  not  discharge  a  surety, 
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and  upon  the  facts  of  this  plea  there  could  be  no  relief 
even  in  chancery.  Supposing  the  surety  can  call  upon 
the  creditor  to  do  the  most  he  can  for  his  benefiti  it  must 
be  upon  terms  that  will  secure  the  creditor  from  all  the 
consequences  of  risk,  delay  or  expense.  Wright  v.  Si«p- 
MM,  6  Ves.  734 ;  2  Story  Eq.  T.  ^  849.  But  no  sanction 
has  ever  been  given  in  this  state  to  the  present  attempt  to 
invert  the  natural  order  of  the  obligations  created  by  the 
contract  of  surety.  The  cases  of  Pain  v.  Packard,  13  John. 
174,  and  King  v.  Baldwin,  17  lb.  384,  are  not  generally 
recognized  as  authority  and  have  introduced  into  the  state 
in  which  they  were  decided  a  new  rule  between  creditor 
and  surety  which  we  think  unnecessary  and  inexpedient. 
The  surety  has  ample  means  of  relief  more  in  accordance 
with  the  nature  of  his  contract.  He  may  compel  in  a  Court 
of  equity  the  payment  of  the  debt,  or  a  more  obvioiui  and 
simple  course,  he  may  pay  the  debt  himself  according  to 
his  undertaking,  and  then  sue  the  principal  upon  his  im- 
plied contract  for  re-imbursement.  The  present  case  is 
one  of  mere  delay,  and  we  do  not  recognise  the  rule  that 
the  surety  by  a  simple  demand  inpau  can  remove  the  duty 
of  active  diligence  from  himself  to  the  creditor.  We  are 
all  of  opinion  that  the  judgment  of  the  Supreme  Court 
must  be  affirmed. 

The  Court  (the  chancellor,  Whitehead,  Carpenter,  Ran- 
dolph, Speer,  Spencer,  Porter,  Schenck,  Robinson  6l  Sin- 
nickson,)  unanimously  affirmed  the  judgment  of  the  Su- 
preme Court. 

HoRNBLOWER,  C.  J.  and  Nevins,  J.  did  not  nt  on  the 
argument  of  the  cause. 
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Suprtmc  Court  of  {Itnnssloanta. 

MIDDLE  DISTRICT. 

Hack  et  al.  v.  Stewart. — A  father  being  indebted,  cannot 
sell  his  real  estate  to  his  sons,  allowing  a  part  of  the  con- 
sideration to  be  retained  by  one  of  them  for  services  ren- 
dered after  he  became  21  years  of  age  in  his  father's  fam- 
ily. Sach  sales  and  conveyances  would  inevitably  lead  to 
fraud.    Bumside,  J.    Error  to  Perry  Co. 

Strorble  r.  Cleaver. — The  plaintiff  in  an  elder  judgment, 
on  a  sale  of  the  land  of  the  defendant  on  a  junior  judgment, 
is  not  bound  to  come  and  take  the  money ;  and  if  the 
Sheriff  distribates  the  money  without  paying  his  lien, 
and  the  money  goes  to  the  ease  of  the  defendant  by  pay- 
ing his  other  debts,  the  elder  judgment  will  still  be  good 
against  the  defendant,  thougli  its  lien  is  discharged.  Per 
Coulter,  J.    Error  to  Berks  Co. 

Judgment  affirmed. 

Faust  V.Miller  tf  iienno.— When  the  attesting  witnesses 
to  a  bond  saw  but  one  of  the  two  obligors  sign  and  seal, 
the  jury  ought  to  have  been  instructed  to  inquire  whether 
the  form  of  the  clause  of  attestation  was  purposely  made 
general  by  the  contrivance  of  tlie  obligee  to  import  an  at- 
testation of  execution  by  both  obligors,  or  whether  it  was 
done  ignorantly  and  accidentally.  If  the  witness  subscribed 
it  as  it  was  prepared,  without  being  practiced  upon  by  the 
obligee,  the  bond  was  valid.  The  question  of  the  honesty 
of  the  transaction  should  have  been  left  to  the  jury.  Per 
Gibson,  C.  J.     Error  to  Berks  Co. 

Judgment  reversed  and  venire  de  novo  awarded. 
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MeAliiter  v.  Boden. — The  mechanics'  lien  law  of  1845, 
does  not  extend  beyond  the  master  workmen,  and  is  not 
to  be  constraed  to  include  journejrmen  and  day  laborers. 
Per  Bell,  J.    Error  to  Dauphin  Co. 

Judgment  reversed. 

Brice  v.  Clark.  A  justice  of  the  peace  having  issued 
an  Execution  against  Liggit,  Brier  came  in  to  the  justice 
and  **  acknowledge  himself  as  bail  to  be  paid  at  the  expi- 
ration of  six  months/'  which  the  justice  took  upon  his 
docket  Assumpsit  was  brought  against  Brier.  Held, 
that  the  promise  and  undertaking  was  not  merged,  as  tliis 
is  not  a  Tecognizance  authorized  under  the  Act  of  12  July, 
1842.  It  is  a  promise  on  forbearance  which  is  sufficient 
to  support  the  assumpsit.        Per.  Bumside,  J.    Error  to 

Juniata  Co. 
Judgment  affirmed. 

CobePi  ExWt.  o.  C#M. — ^Where  a  landlord  assumed  to 
take  part  of  the  crop  for  the  use  of  the  land,  and  died  be- 
fore the  harvest,  his  share  of  the  grain  was  held  to  be  rent, 
and  to  go  with  the  reversion  to  the  devisee,  and  not  to 
the  Executor.    Per  Coulter,  J.    Error  to  Franklin  Co. 

Judgment  affirmed. 

Ekd  V.  Janes. — Jones  was  sued  on  a  guaranty  in  these 

words:  *^  I  ^guaranty  the  payment  of  John  Smull's  notes 

playable  to  John  Ekel."    The  notes  offered  in  evidence  , 

were  SmuU's  notes  payable  to  the  order  of  John  Snevily, 

and  tratisferred  by  Snevily  to  Ekel.    It  was  objected  that 

the  guaranty  does  not  refer  to  the  notes  offered  in  evi* 

dence— ^the  notes  offered  being  notes  payable  by  Smnll  to 

Snevily  and  the  guaranty  of  notes  payable  by  SmuU  to 

John  Ekel,  and  the  offer  was  rejected  by  the  court.    This 

was  held  to  be  error— that  the  question  should  have  been 

submitted  to  the  jury  as  a  matter  of  fact.  Per  Coulter,  J. 

Error  to  Dauphin  Co. 
Judgment  reversed. 
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Hai  t  If  Co*$.  Appeal.  Hart's  jud^rment  was  entered  ia 
the  Common  Pleas  of  Lycoming  on  the  24th  June,  1839, 
and  nerer  revived.  Clinton  county  was  erected  on  tbt 
21st  of  June,  1839,  but  not  organized  till  some  time  after- 
wards. The  judgment  was  well  entered  in  Lycoming, 
and  the  lien  for  five  years  in  Clinton  would  hold,  but  not 
longer  without  a  sci.  fa.  to  revive  even  though  execution 
was  issued  upon  it.    Per  Kogers,  J. 

Decree  affirmed  for  the  reasons  given  by  Judge  Wood- 
ward. 

KeUer^t  Appeal. — An  admr.  who  does  not  give  new  and 
original  credit  to  a  debtor,  but  found  the  bond  among  the 
papers  of  the  decedent,  when  it  had  been  due  four  months 
before  the  decedent's  death;  and  no  change  of  circumstan- 
ces or  new  posture  occurred  in  the  aflfairs  of  the  obligor 
to  put  the  admr.  upon  close  vigilance,  and  his  credit  had 
remained  good  in  the  neighborhood  till  his  failure,  and 
where  some  payments  on  the  bond  had  been  made  in  the 
mean  time;  the  admr.  is  not  to  be  held  accountable. 

Admrs.  are  required  to  act  only  with  honesty  and  good 
faith,  and  are  not  required  to  possess  greater  foresight 
than  others  around  them. 

There  is  a  distinction  between  this  case,  and  one  where 
the  admr.  has  the  money  in  his  hands  and  lends  it  out. — 
In  the  latter  he  will  be  held  to  rigid  accountability  ;  in 
the  former  the  confidence  is  already  reposed  by  the  dece- 
dent, and  such  vigilance  only  is  required  as  a  prudent 
man  would  be  expected  to  possess. 

Gross  negligence  is  required  to  charge  a  trustee.  Per 
Coulter,  J.    Error  to  Cumberland   Co. 

Decree  reversed. 

Manfland  v.  Himcs. — The  release  of  one  who  is  surety 

in  a  joint  judgment  does  not  release  the  principal.     Per 

Hell,  J.     Error  to  Cumberland  Co. 
Judgment  affirmed. 
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Arnutrong  v.  Nevinger. — The  12  sec.  of  tlie  Act  of  21 
March,  1772  (landlord  and  tenant  law)  commands  the 
Sheriff  to  summon  twelve  substantial  freeholders.  This 
necessarily  implies  that  he  mu9i  select  as  well  as  smnmon, 
which  is  in  its  nature  a  judicial  act,  and  cannot  be  done  by 
deputing  a  stranger.  It  must  be  done  by  himself  or  his 
deputy  acting  under  the  sanction  of  an  official  oath.  Nor 
does  the  subsequent  assent  of  the  Sheriff  cure  this  radi- 
cal defect    Per  Rogers,  J.    Error  to  Dauphin  Co. 

Miller  v.  the  Camth — The  day  of  the  date  of  a  bond 
given  by  a  collector  and  his  sureties  conditioned  for  the 
faithful  performance  of  his  official  duties  is  to  be  included 
in  the  computation  of  time  during  which  the  bond  is  to 
run  so  as  to  hold  his  sureties  for  moneys  received  by  him 
on  that  day.    Per  Bumside,  J.    Error  to  Dauphin. 

Halev.  Grady.  Where  a  justice  of  the  peace  issued  a 
summons,  the  deft,  appeared  and  confessed  judgment  for 
a  sum  heyond  ike  jurisdiction  of  the  justice^  entered  bail  for 
stay  of  execution,  and  afterwards  paid  the  money  to  the 
justice,  the  bail  of  the  justice  will  be  liable  to  the  pltff.  on 
his  bond  and  the  Act  of  Assembly  requiring  it.  Per  Burn- 
side,  J.    Error  to  Dauphin  Co. 

Judgment  affirmed. 

Sunbury  v.  Dauphin.— Though  the  Act  of  1836  declares 
the  order  of  the  sessions  (relative  to  the  settlement  of  a 
pauper)  shall  be  final,  yet  it  does  no  more  than  would 
have  been  done  had  the  clause  been  omitted.  Neither 
that  Act,  nor  the  English  stat  on  the  same  subject,  at- 
tempted to  take  away  the  common  law  jurisdiction  of  this 
court  to  examine  into  the  legality  of  the  order  on  certio- 
rari. 

Payment  of  rent  by  a  surety  is  payment  by  the  princi- 
pal within  the  intent  of  the  poor  law,  though  not  at  the 
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instance  and  request  of  the  principal.    The  legal  obliga- 
tion of  the  surety  would  supply  the  place  of  such  request, 
and  enable  him  to  recover,  for  money  paid  and  expended 
from  the  principal.    Per  Curiam. 
Judgment  affirmed. 

Dohner  r.  Dohner. — The  3d  section  of  the  Bankrupt 
law  divests  the  property  and  right  of  property  of  every 
name  or  nature,  whether  real,  personal  or  mbced,  of  every 
Bankrupt  by  mere  operation  of  law  ipso  facto^  from  the 
time  of  the  decree,  and  by  virtue  thereof  vests  it  in  the 
assignee.  The  testator  who  bequeathed  the  legacy  in 
question,  died  the  4th  of  May,  1845  ;  the  pltiT.  was  declar- 
a  bankrupt  the  20th  May,  1845.  He  has  therefore  an  in- 
terest in  the  legacy.  Per  Rogers,  J.  Error  to  Leba- 
non Co. 

Judgment  affirmed.     Marked  not  to  be  reported. 

HoMs  Appeal. — When  the  lien  of  a  judgment  expir- 
ed after  the  sale  of  the  land  by  the  administrator  and 
while  the  money  was  in  his  hands  ;  held,  to  be  unnecess- 
ary that  it  should  have  been  revived  to  continue  its  lien 
on  the  money.  Comth  v.  Glinn,  3  P.  R.  Per  Curiam. — 
Error  to  Lebanon  Co. 

Judgment  affirmed.     Marked  not  to  be  reported. 

Kamony  et.  a!.  Appeal. — When  execution  issued  before 
the  judgment  was  ripe,  subsequent  execution  creditors 
cannot  take  advantage  of  it.  Per  Curiam.  Error  to  Leb- 
anon.   Judgment  affirmed. 

Lantz  V.  Lutz. — The  Act  of  1819  which  allowes  the  at- 
torney general  to  enter  a  nolle  prosequi  on  an  indictment 
for  fornication  and  bastardy  on  a  compromise,  recognizees 
a  private  right  in  the  prosecutrix,  which  entitles  her  to  have 
an  action  against  the  constable  on  an  escape  of  the  pu- 
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tative  father  from  him  afler  an  arrest  on  a  warrant,  notwith- 
standing the  7th  sec.  of  the  act  of  1772  which  limits  the 
period  of  bringing  certain  actions  against  justices  and  con- 
stables to  six  months  from  the  time  of  the  recorery. 

The  design  of  this  Act  (1772)  is  to  defend  the  officer 
against  the  conseqoences  of  involuntary  tresspasses,  not 
against  the  consequences  of  wilful  misconduct.  Per  Gib- 
son, C.  J.    Error  to  Lebanon  Co. 

Judgment  affirmed. 

Canal  Commissumert  v.  Commonwealth. — When  a  man 
is  appointed  to  an  office  created  by  the  Legislature,  for  a 
definite  period,  with  compensation  fixed  by  law,  the  le- 
gislature may  afler  ht  has  entered  upon  the  duties  of  that 
office,  lessen  the  compensation  so  fixed,  without  viola- 
ting the  constitutional  provision  against  impairit^  contracts. 
Per  Curiam.  Error  to  Dauphin. 

Judgment  affirmed. 

Shornberger  v.  MnlhoUand  tf  Lycm.— The  Act  of  the  5th 
of  May,  1832,  regulating  lateral  rail  roads  is  constitutional 
and  wise ;  and  by  the  Act  of  28  March,  1840  it  is  extended 
to  all  the  counties  of  the  State.  The  Act  of  12  Feb.  1842 
is  merely  accumulative  to  the  counties  of  Tioga,  and  Col- 
umbia, and  does  not  repeal  the  Act  of  1832,  and  has  no 
relation  to  the  other  counties  of  the  State. 

Possession  and  occupation  of  the  mines  and  lands  ad- 
jacent, are  sufficient,  under  the  Act  of  1832  to  give  the 
right  to  such  a  lateral  rail  road,  without  the  legal  title 
being  proved.    Per  Bumside,  J.    Error  to  Blair  Co. 

Judgment  affinAed. 

F.  tf  M.  Bank  for  ute  of  Eccles  v.  Harper  tf  Miller^ — 
The  bail  in  a  recognizance  for  a  writ  of  error  who  is  fixed, 
may  on  payment  of  the  cost  take  a  transfer  from  the  pltfT. 
and  proceed  to  make  them  by  Execution  from  one  of  the 
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co-defendants  unless  there  be  collusion  between  him  and 
the  insolvent  co-defendant,  in  which  case  it  would  be  oth- 
erwise. 

The  bail  being  compelled  to  pay  the  costs  had  a  right 
to  take  a  transfer  as  an  indemnity ;  and  this  whether  the 
action  be  tort  or  contract.  Per  Rogers,  J.  Error  to  Cum- 
berland Co. 

Effer  r.  Baily. — Where  a  deft,  in  a  judgment  passed 
over  to  the  agent  of  the  pltflT.  either  as  collateral  security 
or  satisfaction  of  the  debt,  a  quantity  of  stoves,  and  the 
agent  sold  them  either  on  his  own  account,  or  for  the  pltff. 
the  debt  was  so  far  discharged,  and  the  defendant  in  the 
judgment  is  a  competent  witness  in  regard  thereto. 

The  sale  or  barter  of  the  stoves  by  the  agent  was  a  di- 
rect conversion  of  them  which  supercedes  the  necessity  of 
demand  and  refusal,  which  is  merely  evidence  of  it. 

Nor  was  the  agent  entitled  to  storage  in  the  suit  against 
him,  having  forfeited  his  right  to  retain,  by  having  dealt 
with  the  property  as  his  own. 

And  though  the  note  was  originally  in  the  names  of 
Railyand  Updegrove,  yet  the  delivery  of  the  stoves  to  Hui- 
ly  alone,  through  his  agent  the  deft,  in  this  suit,  gave  him 
separately  a  special  property  in  them,  sufficient  to  main- 
an  action  in  his  own  name  against  a  wrong  doer.  Per 
Curiam.     Error  to  Dauphin. 

Judgment  atfirmed. 

Bratlcr^i  Appeal. — The  lien  of  a  mortgage  given  for  the 
purchase  money  of  land  is  not  divested  by  a  sale  on  a  judg- 
ment entered  on  the  same  day  on  which  the  mortgage  was 
registered,  when  it  was  entered  for  recording  within  the 
sixty  days.  The  proceeds  of  the  sale  will  go  to  the  extin- 
guishment of  the  liens  entered  while  the  deft,  and  mort- 
gagor had  only  the  equitable  title.  Per  Bi'll,  J.  Error 
or  to  Mifflin  Co. 

Decree  affirmed. 
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Ege  V.  Bandtz* — ^The  assignor  of  a  bond  with  guaran- 
ty, afterwards  requesting  the  holder  <<not  to  pat  the  bond 
in  suit  at  this  time  as  it  is  my  desire  not  to  have  an  action 
brought  on  said  bond/'  thereby  waives  his  right  to  have 
care  and  diligence  exercised  on  the  part  of  the  assignee, 
and  in  case  of  loss  the  assignor  will  have  to  bear  it,  on  the 
same  principle  that  the  giving  of  time  to  a  principal  mil 
discharge  a  snrety. 

This  waiver  cannot  be  annulled  by  after  instructions 
to  sue  when  the  obligee  had  left  the  State. 

Nor  is  an  assigne'e  obliged  to  look  to  collateral  securi* 
ty  given  him  by  the  assignor,  after  the  assignment  and 
guaranty,  before  suing  the  guarantor.  It  formed  no  part 
of  the  original  contract.  Especially  is  this  so,  when  the 
callatend  is  subject  of  agreement  without  the  intervention 
of  the  assignee,  and  its  recovery  is  uncertain.  Per  Coul* 
ter,  J. 

Judgment  affirmed. 

Cox  V.  Couch. — Where  a  tract  of  Land  is  described  in 
the  articles  of  agreement  for  sale,  by  calls  for  adjoiners, 
but  not  by  courses  and  distances  at  all;  and  in  the  deed 
the  grantor  added  courses  and  distances,  one  of  which 
varying  from  the  line  on  the  ground,  assumed  to  carry  the 
grant  into  the  land  of  an  adjoiner,  the  vendee  cannot  in- 
sist that  the  vendor  had  not  title  to  all  the  land  he  pro  . 
fessed  to  convey,  when  he  had  title  to  all  he  sold  and 
was  to  be  paid  for.  The  consequences  would  have  been 
the  same  had  the  course  and  distance  fallen  short  of  the 
actual  boundary. 

It  is  a  principle  of  construction  that  where  lands 
are  described  by  courses  and  distances,  and  also  by  calls 
for  adjoiners,  the  latter,  where  there  is  a  discrepance, 
universally  govern.  By  reason  of  the  imperfection  of 
in  struments,  the  inequdities  of  surface,  and  carelessness. 
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extreme  accuracy  is  not  to  be  attained  by  the  compass 
and  chain,  wliile  calls  for  natural  objects,  or  what  is  much 
the  same,  known  and  established  Uncs  of  contiguous  tracts, 
admit  of  perfect  cert^iinty. 

Where  therefore  a  vendor  conveys  by  established  land 
marks,  the  subject  of  the  grant  will  neither  overrun  nor 
fall  short  of  them.  They  form  the  true  boundary,  and 
the  courses  and  distances  serve  but  to  point  towards  the 
plan.    Per  Gibson,  C.  J.     Error  to  Huntingdon. 

Commonwealfh.  ex.  re.  Philipi  r.  the  Judges  of  Q^uarhr 
Sessions  of  Lebanon.     Mandamus. 

An  act  of  the  legislature  directing  an  election  to  be 
held  within  the  townships  interested,  by  the  qualified 
voters,  in  order  to  determine  by  ballot  whether  the  new 
township  should  be  continued  or  annulled,  is  not  within  the 
principle  settled  in  Parke  v.  the  Conith.  (6  Bar.)  but  is  con- 
stitutional and  valid. 

**  That  case  settled  nothing  more  than  that  the  General 
Assembly  cannot  delegate  to  the  people  a  power  to  enact 
laws  by  the  exercise  oi  the  ballot,  aflfecting  the  property 
and  binding  the  political  and  social  rights  of  the  citizen. 
But  the  creation  of  a  new  township,  or  the  erection  of  a 
new  district  for  merely  municipal  pur})oses  or  conve- 
nience for  the  transaction  of  the  public  business,  is  in  no 
degree  similar  to  the  execution  of  the  law  making  powers.'' 
"By  the  Act  of  1834  the  courts  acting  through  commis- 
sioners are  vested  with  the  power  to  erect  new  townships 
and  divide  old  ones,  and  the  constitutionality  of  that  Act  has 
not  been  questioned.  But  if  the  Legislature  can  author- 
ize the  courts  to  decide  questions  of  this  character,  they 
can  authorize  the  people  primarily  to  do  so." 

The  mandamus  in  this  case,  which  was  to  direct  the 
swearing  in  of  a  constable  elected  in  the  new  township, 
discharged.    Per  Bell,  J. 


Digiti 


ized  by  Google 


SUPREME   COURT  OF  PENNSYLVANIA.  83l 

Snevily  v.  Wagoner. — On  a  partition  in  the  Orphans* 
Coart,  where  the  husband  of  one  of  the  heirs  takes  a 
part  more  than  his  wife's  portion,  he  will  be  regarded  as 
a  purchaser  and  taking  in  fee  simple  snch  excess,  and  as 
having  only  a  life  estate  in  what  would  have  been  her 
portion.    Per  Coulter  3.    Error  to  Lebanon  county^ 

Judgment  affirmed. 

Light  admr.  ofPeffley  o.  Leininger. — By  our  defalcation 
act,  and  by  the  principles  of  Equity,  mutual  demands  of 
persons  dealing  together,  mutually  pay  and  satisfy  each 
other,  so  that  on  the  oath  of  one  of  the  persons  so  deal<* 
ing,  his  admr.  cannot  regard  the  whc^e  claim  of  his  dece- 
dent as  assets,  and  he  can  recover  only  the  balance  which 
may  be  due.  .Per  Coulter  J^    Error  to  Lebanon  county^ 

Moore  v.  the  Comtk.  --^  person  paying  out  the  note  of 
a  broken  bank  and  taking  a  receipt  in  discharge  of  a  debt 
is  not  indictable  under  the  21  sec.  of  the  Act  of  12  April, 
1842.  Such  a  receipt  is  not  money ^^  per ional  property  or 
other  valuable  thing ;  for  as  a  receipt  can  be  explained  or 
avoided  for  misrepresentation  in  law  or  equity,  it  will  not 
prevent  the  recovery  of  the  just  debt  Per  Bumside,  J^ 
Error  to  Quarter  Sessions  of  Cumberland  Co^ 

Judgment  reversed^ 

Piper  V.  Mariin.^^Where  a  FitfT.  in  an  Execution  at  tho 
SheriflTs  sale  iHd  off  property  attached  to  the  freehold 
with  the  consent  of  the  deft  in  the  execution,  he  will  be 
bound  to  pay  (br  it,,  though  his  judgt^  and  execution  are 
subsequently  set  aside,  and  the  money  ordered  to  be  paid 
to  subsequent  executions  which  were  not  issued  at  the 
time  of  the  sale«  The  rule  caviat  emptor  applies.  But 
in  this  case  the  pltff.  was  a  party  to  an  agreement  to 
consider  the  money  in  Court,  when  the  decree  of  diitri-^ 
bution  was  made,  and  Martin  the  pltff.  had.  actually  paid 
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it  according  to  that  decree.  Jodgments  on  the  real  estate 
are  not  interested,  because  the  property  (a  still)  is  re- 
maining ;  besides  they  are  bound  by  the  decree. 

The  assignees  in  Bankruptcy  of  the  deft,  in  the  execu- 
tion were  likewise  parties  to  the  decree  of  distribution, 
and  if  they  were  not,  the  Sheriff  is  the  proper  party  to 
recover  the  money.  Per  Rogers,  J.  Error  to  Cumber- 
land Co. 

Judgment  affirmed. 

Kinzer  v.  MitduU. — ^The  deft,  in  an  ejectment  may  prove 
by  parol  that  the  judgt.  of  the  pltff.  and  the  sale  of  the 
land  to  him  were  procured  by  fraud ;  that  the  proceed- 
ings in  the  Orphans*  court  to  have  the  land  sold  for  the 
payment  of  debts,  were  not  in  reality  a  sale,  but  a  mode 
of  partition  adopted  by  the  heirs  for  convenience;  that 
Mitchell  the  husband  of  deft,  never  paid  anything  for  the 
purpart  of  the  land  in  controversy,  but  held  as  trustee  of 
the  wife,  the  deft.;  and  that  Mitchell  after  quarrelling 
with  his  wife  only  set  up  absolute  title  in  himself  and  con- 
fessed the  judgt  to  the  pltff.  on  which  he  purchased  the 
property,  but  never  paid  any  money,  and  had  notice  of 
the  firaud.  Per  Coulter,  J.  Error  to  District  court  of 
of  Lancaster. 

Reaffirms  the  opinion  in  the  same  case,  5  Barr  210. 

Judgment  affirmed. 

Davii  V.  Norris. — ^A  judgment  in  partition  charging  the 
purpart  of  the  pltff.  with  owelty,  is  not  a  judgment  quod 
recuperet,  and  will  not  sustain  a  sci.  fa.  reciting  that  the 
pitffs.  had  recovered  against  tlie  pltff.  in  partition  as  well 
a  certain  debt  of  so  much,  as  well  as  so  much  for  their 
damages  and  costs.  The  plea  of  nul  tiel  record  in  such 
a  case  ought  to  have  been  sustained.  There  is  no  such 
judgment  on  ihf"  r ^ 
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The  itatate  authorised  nothing  to  be  added  to  the 
jadgment  in  partition  which  is  qnod  partitio  finna  et  sta- 
bilis  in  perpetoam  teneatur.  It  ch^ges  the  owelty  of 
partition  awarded  by  an  inquest  on  the  purparts;  proprio 
vigore ;  and  the  process  to  enforce  it,  is  like  that  under  a 
certificate  of  balance  attached  to  a  verdict  for  deft  pursuant 
to  the  defalcation  act  The  writ  ought  simply  to  recite 
the  impleacUng,  the  interlocutory  judgt.  the  award  of  an 
inquest,  the  inquisition  and  the  final  judgt  with  an  aver^ 
ment  that  the  deft,  had  not  paid,  Sec.  Per  Gibson,  C.  J. 
Error  to  Mifflin  Co. 

McChdre  admr.  ofAdanu  v.  Adami. — Pltfi.  claimed  for 
board  and  attendance  on  the  intestate  and  funeral  expen^ 
ses.  Deft,  set  up  a  note  held  by  the  intestate  against  the 
pltff.  about  which  proof  was  given  that  the  intestate  said 
in  the  life  time  she  would  never  collect  it  of  him ;  and 
that  at  her  death  it  was  to  be  his. 

Per  Curiam.  The  case  of  Zeigler  v.  Eckert  (Law  J. 
1847  Aug.  No.)  on  which  the  case  was  ruled  below  be- 
longed to  a  distinct  class.  There  the  parol  evidence  was 
admitted  to  rebut  a  presumption  that  a  testator  did  not 
intend  to  give  by  his  will,  not  as  proof  of  an  independent 
gift.  This  case  is  decided  in  the  case  of  Duncan  Camp- 
beirs  estate  at  the  last  Term  at  Pittsburg,  in  which  it 
was  held  that  directions  to  destroy  certain  promissory 
notes,  or  give  them  to  the  drawer  in  case  the  creditor 
should  die  before  seeing  him,  are  but  evidence  of  an  unex- 
ecuted intention  to  give,  not  a  gift  itself.  That  case  rules 
the  present    Error  to  Adams  Co. 

Judgment  Reversed  and  venire  de  novo  awarded. 

Miller  v.  Ege. — ^A.  a  manager  of  a  furnace  belonging  to 
the  Estate  of  his  deceased  father,  which  estate  was  in- 
debted to  him  both  as  manager  and  devisee,,  owed  a  debt 
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to  B.  on  which  he  was  arrested  on  a  ca.  sa.  C.  executrix 
of  the  will  who  had  powers  conferred  in  it  to  carry  on  the 
furnace  and  manage  the  estate,  confessed  a  judgment  to 
B.  in  place  of,  and  in  satisfaction  of  his  claim  against  A. 
Held,  that  such  a  judgment  was  an  exception  to  the  gen- 
eral rule,  that  an  Adm'r.  Executor  or  Trustee,  cannot 
bind  the  estate  held  in  trust  for  the  benefit  of  himself  or 
for  the  debt  of  a  third  person,  and  that  such  judgment 
could  bind  the  estate.  Per  Rogers,  J.  Error  to  Cum- 
berland. 

Decree  Reversed. 

Benson  v.  Borottgh  of  Reading. — The  court  of  Quarter 
Sessions  of  Berks  Co.  under  the  general  road  law  has  no 
authority  to  widen  Liberty  alley  into  a  50  feet  street,  nor 
under  the  Act  of  1825,  G  P.  L.  115,  sec.  2,  3  and  4,  for  the 
better  regulation  of  the  borough  of  Reading,  which  au- 
thorized the  court  to  grant  views  for  opening  or  exten- 
ding any  street  lane  or  alley  in  said  borough,  any  such 
powers.    Per  Curiam. 

Decree  affirmed  for  reasons  given  by  the  Court  below. 

Hoodv.  Palnif  et  «/.— The  declaration  in  this  case  charg- 
ed a  conspiracy/  to  defame  the  pltff.  by  speaking  scandalous 
words  of  him,  and  evidence  was  given  of  words  as  overt 
acts  which  would  not  be  actionable  if  spoken  without 
preconcert,  and  also  of  a  written  publication  of  the  same 
words  which  were  distinctly  libellous.  Held,  that  a  legal 
presumption  of  damage  arises,  though  no  special  dam- 
ages is  laid  or  proved. 

A  Conspiracy  to  defame  by  spoken  words  not  actiona- 
ble would  be  subject  to  prosecution  by  indictment,  and  if 
so  by  action^  by  reason  of  the  presumption  that  injury  and 
damage  would  be  produced  by  the  combination  of  num- 
bers*   Per  Gibson,  C.  J.    Error  to  Cumberland  Co. 
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Comtk.  far  me  v.  Mclmtyre  (?ariuf  Aee.^-When  the  real 
estate  of  an  intestate  is  valued  and  appraised  in  the  Or- 
leans' Court  and  taken  at  the  valuation  by  one  or  more 
of  the  heirs,  and  recognizances  entered  into  to  secure  the 
shares  of  the  other  heirs,  and  afterwards  such  real  estate 
is  sold  at  sheriff's  sale  on  incumbrances  against  the  intestate 
for  a  less  amount  than  the  valuation,  after  the  recogni- 
zances are  due,  and  a  balance,  after  paying  all  liens  against 
the  intestate,  is  paid  over  into  the  hands  of  the  admr.  such 
balance  will  go  to  the  recognizees.  But  the  recogni- 
zees cannot  attach  it  in  the  hands  of  the  admr.  as  garni- 
shee, for  the  recognizors  had  no  claim  to  it. 

In  this  case  the  three  sons,  the  recognizors,  had  the 
possession  of  the  real  estate  for  five  years,  and  one  of 
them  had-  money  belonging  to  the  estate  which  ought  to 
have  been  applied  to  the  payment  of  the  liens ;  hence  it 
was  their  fault  the  property  was  sold.  Per  Rogers,  J. — 
Error  to  Perry  Co. 

Welih  V.  Cooper. — A  person  who  indemnifies  a  Sheriff 
for  selling  the  goods  claimed  by  another  person  than  the 
deft,  in  the  execution  is  a  party  principal  in  the  trespass, 
although  not  joined  in  the  suit,  so  that  he  cannot  be  com- 
pelled to  testify ;  but  his  declarations  when  against  his 
interest  may  be  proved. 

The  books  of  the  person  whose  goods  are  thus  sold 
ought  also  to  have  been  received  in  evidence^  They  are 
not  evidence  made  for  him,  more  than  that  he  sold  goods, 
received  the  money  Slc.  The  weight  of  such  testimony 
must  be  referred  to  the  jury.  Per  Coulter,  J.  Error  to 
Perry  Co. 

Judgment  reversed^ 

Martin  v.  Hammond. — Apltff.  in  sueing  for  the  purchase 
money  is  entitled  to  recover,  without  showing  that  the 
title  is  good,  where  he  does  not  set  out  his  title,  upon 
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proof  of  a  deed  tendered.  The  deA.  to  pat  him  upon 
proof  of  title  must  plead  something  more  than  covenants 
performed^  to  give  him  notice  the  title  is  contested.  The 
usual  mode  is  by  the  addition  of  ab$que  hoc,  &c.  Per 
Coulter,  J.  Error  to  Cumberland  Co. 
Judgment  affirmed. 

Sanderson  v.  Haveniick. — A  person  who  cuts  timber 
and  piles  it  up  for  use,  in  the  lines  of  the  pltfT.  upon 
ground  in  which  a  public  road  had  been  located  by  view- 
ers, but  actualy  opened  a  short  distance  from  where  the 
viewers  laid  it,  is  liable  in  Trover  under  tlic  3d  sec.  of  the 
act  of  20  March  1814.  The  cutting  and  piling  is  a  suffi- 
cient conversion  under  this  act. 

When  a  public  road  passes  over  land,  the  timber  and 
grass  upon  its  surface,  and  minerals  beneath  it,  belong  to 
the  original  owner.  The  pubUc  acquire  a  right  of  way 
merely,  subject  to  which  the  rights  of  the  owner  are  un- 
changed. In  this  case  the  timber  was  cut  by  deft,  to  pre- 
vent its  shading  his  meadow.  Per  Curiam.  Error  to 
Cumberland  Co. 

Affirmed  for  the  reasons  given  by  the  Court  below. 

Comth.  for  me  r.  Magee  Sheriff. — The  order  of  a  sin- 
gle judge  of  the  Common  Pleas,  made  at  Chambers,  and 
without  previous  notice  to  the  pltff.  in  the  execution,  to 
stay  proceedings  on  the  writ,  is  obligatory  on  the  Sheriff, 
and  he  can  justify  under  it  for  not  making  a  levy  and  sale. 
It  postpones  the  execution  till  after  the  return  day,  so  that 
intermediate  executions  will  take  the  proceeds. 

Notice  in  such  cases  is  not  indispensable  though  highly 
proper,  but  the  Sheriff  is  not  bound  to  enquire  into  tlie 
regularity  of  the  proceeding. 

In  this  case  the  judge  made  two  errors,  in  acting  ex- 
parte,  and  in  giving  an  unconditional  order,  without  re- 
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gard  to  the  rights  of  the  pltff.  Associate  jadges  not  versed 
in  matters  of  law,  should  take  warning.  Per  Kell,  J.  Error 
to  Perry  Co. 
Judgment  affirmed. 

McFaiPi  Appeal.^^yfhen  a  testator  directed  the  devi- 
see of  her  real  estate  to  pay  **all  her  legal  debts  due  at  the 
time  of  her  decease/'  bonds  not  payable  till  some  time  af- 
ter her  death,  are  included. 

On  a  devise  "  under  condition  "  ui  supra  and  in  juxta 
position  the  personal  property  is  given  to  another,  not 
only  the'  debts  but  legacies  are  charged  on  the  land  as 
the  primary  fund.  Per  Coulter,  J.  Error  to  Cumber- 
land Co. 

Judgment  affirmed. 

Sowers  v.  ike  Academy. — ^The  purchaser  at  a  Sheriff's 
sale  is  interested  in  the  appropriation  of  the  money  rais- 
ed by  the  sale,  since  the  act  of  1830,  and  is  bound  to  come 
in  at  the  return  of  the  writ  and  attend  to  his  particular  in- 
terests, or  he  will  be  concluded  by  a  decree  of  the  court. 

In  this  case  a  mortgage  junior  to  the  judgment  on 
which  the  sale  was  made  was  not  paid  out  of  the  fund. — 
The  creditors  and  the  purchaser,  it  is  said,  were  the  real 
parties  interested,  as  the  mortgagee  had  an  unquestioned 
right  to  come  upon  the  land  or  the  fund.  But  the  pur- 
chaser took  no  part,  and  so  the  mortgage  was  not  paid 
out  of  the  fund.  The  mortgagee  can  look  to  the  land. — 
Per  Gibson,  C.  J.    Error  to  Juniata. 

Judgment  affirmed. 

Moore  v.  Miller. — ^No  form  of  words  are  necessary  to 
constitute  a  lease,  the  term  need  not  be  used ;  any  term 
equivalent  will  answer. 

An  agreement  that  the  pltff.  should  enter,  dig,  ore,  build 
houses,  4&C.  to  pay  as  a  compensation  fitly  cents  a  ton  for 
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the  ore  taken,  is  in  substance  a  lease ;  and  whether  he 
was  a  tenant  at  will,  or  from  year  to  year,  is  a  question  of 
fact  to  be  determined  from  the  whole  evidence,  and  being 
by  parol  was  properly  left  to  the  jury.  Secus  if  the  lease 
had  been  in  writing,  but  there  being  evidence  on  both 
sides,  the  court  was  not  bound  to  take  it  from  the  jury. 
It  was  only  their  province  to  instruct  the  jury  what  es- 
tablished a  tenancy  at  will,  Slc. 

In  the  absence  of  proof  no  implication  arises  in  law 
tliat  a  lease  is  to  hold  from  year  to  year  for  a  year,  or 
any  definite  period ;  but  the  jury  must  look  to  the  whole 
proof  in  the  case  and  determine  from  the  evidence. 

The  court  is  not  bound  to  withdraw  a  case  from  the 
jury  at  the  request  of  either  party  where  there  is  anything 
legitimately  referable  to  them.  When  the  evidence  is 
clearly  insufficient  it  is  not  error  for  the  court  so  to  in- 
struct them,  but  it  is  error  to  withdraw  when  there  was 
any  thing  which  ought  to  have  been  left  to  them.  Per 
Coulter,  J.     Error  to  Cumberland  Co. 

Judgment  alHrmed. 

James  Brcdin^s  administratrix  with  notice  to  heirs  of  said 
deceased  v.  Agncir. — This  was  originally  an  action  of  co- 
venant brought  by  John  Agnew  v.  James  Breden  in  his  life 
time  in  1834,  which  remained  pending  and  undetermined. 
IJredin  having  died  intestate  in  July  1838  and  his  admin- 
istratrix having  been  substituted  by  consent  until  1641,  at 
which  time  judgment  was  entered  in  the  court  below  for 
the  plaintiff,  which  was  affirmed  by  the  Supreme  Court, 
Cth  February,  1843.  On  the  20th  July,  1846  this  sci.  fa. 
was  issued  to  revive  the  lien,  &c.  and  with  notice  to  the 
heirs  in  order  to  charge  intestate's  lands,  which  were  in 
the  possession  of  said  heirs  and  situate  in  Perry  county. 
The  above  facts  were  found  by  a  special  verdict.  It  is 
proper  to  state  that  the  special  verdict  set  forth  a  fraud- 
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nlent  judgment  obtained  by  John  Bredin  against  James 
Bredin,  which  was  to  l>e  considered  or  not  by  the  court  as 
they  should  or  should  not  think  the  evidence  pertinent  to 
the  cause.  Very  properly  no  notice  is  taken  of  this  part 
of  the  evidence  by  the  court  above  :  Held,  Bell,  J.  deliv- 
ering the  opinion,  that  the  substitution  of  the  administrix, 
was  a  sufficient  commencement  of  an  action  under  the 
Act  of  24th  February,  1834,  that  the  judgment  was  well 
revived  under  its  various  provisions  so  as  to  charge  the 
lands,  and  that  it  bound  the  lands  in  Perry  county,  the 
lien  of  a  judgment  obtained  after  a  decedent's  death  on  a 
debt  due  before  being  only  limited  by  the  boundaries  of 
the  state,  though  suit  can  be  brought  in  but  one  county. 
Error  to  Common  Pleas  of  Cumberland  Co.  Sci  fa. 

McDowell  et.  ux.  v.  Aduir.  of  Po//er.— Upon  the  plea  of 
the  statute  of  limitations  in  an  action  by  a  client  against  his 
attorney  to  recover  money  collected  by  him,  time  must  be 
computed  from  the  period  when  notice  was  given  to  the 
client  of  the  receipt  of  the  money  sued  for,  the  onus  of 
proving  which  falls  upon  the  Attorney.  Yet  in  case  of  a 
demand  of  long  standing  if  with  ordinary  care  and  dili- 
gence the  client  might  have  known  that  the  money  had 
been  collected,  it  would  be  otherwise. 

Though  a  feme  covert  be  within  the  saving  clause  of 
of  the  Act  of  limitations,  and  protected  from  the  effect  of 
lapse  of  time,  yet  in  a  suit  by  the  husband  and  wife  the 
action  is  that  of  the  husband,  and  in  which  the  Act  of 
limitation  may  be  effectually  pleaded^  But  if  no  action 
be  brought  during  coverture  the  statute  begins  to  run  only 
from  the  period  of  discoverture*  Per  Rogers,  J.  Error 
to  Centre  County* 

ChrUtman^s  Ef/afe.— Where  the  words  of  a  will  were— 

**Igive  and  bequeath  unto  my  son  Jonathan  five  hundred  pounds  money 
ai  aforsd.  and  to  my  Daughter  Reachelfour  hundred  pounds  Many  as 
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afcTsaidf  hut  tince  both  my  §em  Jonathan  and  my  Daui^kUr  Rtaekel  are^ 
nun  Oompas  Mentes  It  U  my  will  that  their  Shears  $haU  remain  in  the 
hands  of  my  herein  after  named  Executor^  at  his  oim  and  proper  use  during 
theire  lAves,  and  for  the  use  of  the  money  of  both  those  shears^  my  said 
EjceeutoTf  tkaU  pay  Intrtst  at  the  rate  five  pet  Cent  pet  hundred  yearly^ 
and  shall  Keep  both  Jonathan  if  Eeachel,  by  hiMudf  and  CloaA  Sffeed 
them  and  shall  give  Jonathan  yearly  tiwenty  doUats  as  wages^  as  Long  at 
he  is  Ufell  but  if  he  should  get  sick  or  trouble  som  he  shall  have  a  right  to 
make  a  reasonMe  charge^  and  I  give  and  bequeath  onto  my  Dau^ter 
Sahim  fiTe  hundred  PoaDds  bat  aa  it  is  doubtfull  with  me  wither  the  will 
eTer  be  fit  to  act  for  herself  it  is  mj  will  that  she  shall  be  at  the  eage  of 
twenty  one  years  examined  and  if  it  wiU  appear  that  she  shoald  not  be 
possessed  of  understanding  enough  to  govern  her  aflairs,  then  her  shear 
shall  also  remain  with  my  executor  in  the  same  way  as  Jonathan  and 
Reacheals  shears  are  ordered  by  mo  to  be  appropriated,  and  if  any  of 
of  my  before  Mentioned  Cliildren  should  die  without  Issue,  their  shears 
s'lall  be  eaqually  divided  aroog  all  the  rest  of  my  Children  Excepting  my 
son  Peter  he  shall  receive  no  pait  thereof. 

Held :  that  Peter  as  trustee  shoald  have  the  uncontrol- 
led  and  absolute  ase  of  the  money  bequeathed  to  the  Leg- 
atees during  their  lives,  and  as  a  compensation  therefor 
he  should  pay  interest  at  the  rate  of  5  per  cent  per  annum, 
tlie  money  to  be  sufTered  fo  accumulate  in  his  hands  for 
their  benefit  and  the  benefit  of  the  other  children ;  and  in 
addition  thereto  he  should  be  compelled  to  furnish  them 
with  boarding,  lodgin«r}  and  clothes,  suitable  to  their  con- 
dition.   Per  Rogers,  J.     Error  to  Berks  Co. 

Spechi  r.  The  Commonweallkj-^HeUi  that  the  first  sec- 
tion of  the  Act  of  22d  April,  1794,  which  prohibits  any 
person  from  doing  any  worldly  employment  or  business 
whatever  on  the  liord's  Day,  commonly  called  Sunday, 
(works  of  necessity  or  charity  only  excepted)  is  constitu- 
tional and  does  not  interfere  with  the  rights  of  conscience. 
2.  That  one  who  regards  the  seventh  day  of  the  week  as 
the  true  Sabbath,  may  be  punished  under  the  act  for 
attending  to  his  ordinary  business  on  Sunday.  3.  The 
selection  of  a  period  of  rest  is  essentially  a  civil  regulu- 
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tion  mtule  for  the  government  of  man  as  a  member  of 
society.    Per  Bell,  J. 

.  Coulter,  J.  concurred  in  the  judgment  of  the  majority 
of  the  court  but  dissented  from  the  reasons  assigned  in 
support  of  it  He  believed  the  laws  against  Sabbath 
breaking  constitutional  because  they  guard  the  Ckristian 
S4Maik  from  profanation,  and  in  the  language  of  the  Act 
of  1794,  prohibit  work  or  warWy  employment  on  ike 
LorJPi  Day. 

BuRNSiDE,  J.  was  understood  to  concur  with  Mr.  Jus- 
tice Coulter. 

NORTHERN  DISTRICT. 


Sckraeder  v.  Decker  et.  al.—Held,  1.  tliat  the  certifi- 
cate by  a  judge  or  justice  of  the  peace  of  a  wife's  sepa- 
rate examination  and  acknowledgment  of  a  deed  may  be 
falsified  by  parol  evidence  of  fraud,  or  concealed  duress. 

2.  *<The  deed  for  a  part  of  the  property  being  executed 
while  the  wife  was  an  infant  is  absolutely  void,  and  the 
deed  for  the  residue  is  open  to  objections  as  decisive.** 

Per  Gibson,  Ch.  J.    Error  to  Bradford  Co. 


For  the  L«w  Jounwl. 
DAMAGES  IN  ACTIONS  OF  TORT. 

'  In  the  case  of  Good  v.  Mylin  as  abstracted  in  the  June 
No.  of  your  Law  Journal,  the  Supreme  Court  have  over- 
ruled the  cases  of  Wilt  v.  Pickers,  8  Watts  285,  and  Rogers 
V.  Fales,  5  Barr  159,  which  recognize  the  principle  that 
in  actions  ex  delicto  the  jury  may  in  their  discretion  cpm- 
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pensate  the  plaintiff  for  the  trouble  and  expense  to  which 
he  has  been  subjected  in  vindicating  his  rights  by  action. 
In  delivering  the  opinion,  Ch.  Just.  Gibson  says  'Hhere  is 
no  precedent,  but  those  cited,  in  the  English  or  American 
books  from  the  Norman  conquest."  In  Goodtitle  vs. 
Tombs,  3d  Wilson,  p.  118,  121,  (a  case  since  the  Norman 
Conquest.)  Mr.  Just.  Gould  says  that  in  an  action  of  tres- 
pass for  mesne  profits,  the  plaintiff  is  not  confined  to  the 
very  mesne  profits  only,  but  he  may  recover  for  his  trou- 
ble, &c.  **  I  have  known"  says  the  learned  judge,  "  four 
<<times  the  value  of  the  mesne  profits  given  by  a  Jury  in 
"  this  sort  of  action  of  tr«»spass ;  if  it  were  not  to  be  so 
**  sometimes,  complete  justice  could  not  be  done  to  the 
*<party  injured."  In  this  opinion  h^  is  sustained  by  Ch. 
Justice  Wilmot,  and  the  case  was  accordingly  so  decided. 
Lancaster,  June  17th,  1848.  T.  E.  F. 


For  tha  Law  Joarnil. 

In  Good  v.  Mylin,  7  Law  Journal,  383,  the  Court  after 
citing  and  overruling  Wilt  v.  Vickers,  8  Watts  235,  and 
Rogers  v.  Fales,  5  Barr  }59,  say  there  is  no  precedent, 
but  those  cited,  in  the  English  or  American  books  from 
the  Norman  Conquest.  The  question  before  the  Court 
was  whether  the  jury  were  at  liberty  to  compensate  not 
only  the  injury  laid,  but  the  trouble  and  expense  of  estab- 
lishing its  existence.  In  Barnard  v.  Poor  21st  Pick.  378, 
a  case  some  what  later  than  the  Norman  Conquest,  the 
Court  say,  in  case  or  trespass,  or  other  action,  for  dam- 
ages the  jury  in  assessing  damages,  ought  not  to  take 
into  consideration  counsel  fees,  or  other  expenses  of 
prosectiting  the  suit  beyond  the  taxed  costs.     O.  H.  B. 

Ebensburg  June  22d,  1848. 

Note  hy  the  editors  of  the  Late  Journal. 

Id  1814  the  Supreme  Jodkial  C  jurt  of  Massachusetts  seemed  to  be  of 
opinioD  that  ot  onl/the  expenses  of  the  suit  in  hand  but  those  of  anothar 
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10  wliieh  he  bad  fiiUed  hj  reasoo  of  ft  mittake  io  the  form  of  the  action 
ni^  be  reoorered.  Ccrfe  t.  Fisher  11  Masa.  139.  In  1821,  in  the 
aaaie  Hate,  Mr.  Jnatice  Jaekaon  in  an  action  of  treapaM  inatmcted  ttie 
juy  that  they  might  add  to  the  damages  a  reasonable  aom  to  indemnify 
the  pltfi.  Ibr  the  eiqpenses  iocnrred  in  the  prosecnti^  of  the  action,  and 
a  Terdict  was  accordingly  rendered,  including  t75  for  snch  expenses. — 
But  npon  a  motion  for  a  new  trial  the  court  were  not  agreed  upon  the 
subject;  whereupon  thepkintiff  released  the  t75and  took  judgment 
for  the  reaidne.  Rice  t.  Austin,  17  Mass.  206.  But  in  1838,  the  court 
•after  admitting  that  the  notion  of  recovering  expenses  of  this  kind  in  ac- 
tions sounding  in  damages  had  fbrmerly  prevailed,  held,  as  our  corres- 
pondeot  states,  that  the  contrary  was  now  well  settled.  Barnard  ▼.  Poor, 
21  Pick.  382.  In  the  courts  of  the  Federal  Government,  a  practice  has 
prevailed,,  in  actions  fi»r  infringement  of  patent  rights,  to  allow  the  plain- 
tiff to  recover,  as  part  of  hia  damages,  the  reasooable  fees  paid  to  his 
counseL  This,  we  know,  has  been  frequently  done  in  tfae^lastem  Dis- 
trict of  this  state,  and  we  perceive  by  the  report  of  the  case  of  Gorham 
V.  BCixter  et  al.  decided  in  the  Circuit  Court  of  the  United  States,  in 
Maaaachusetts,  Mr.  Justioe  Sprague  permitted  a  recovery  of  damages  in 
which  tGQO  were  expressly  stated  to  be  fbr  counsel  fees. 


The  Idmdam  JurtH.^^In  looking  over  this  periodical 
for  February  last  we  find  a  decision  of  Vice  Chancellor 
Wigraniy  made  in  December  last^  in  which  it  was  held  that 
where  a  British  bom  sabjecthadgonein  1784  to  America, 
and  become  a  citizen  of  the  United  States,  and  taken  the 
oath  of  allegianee  to  that  government,  thereby  abjuring 
his  allegiance  to  the  Crown  of  Oreat  Britain,  those  acts  feu 
short  of  bringing  him  under  the  disqualifying  provisions 
of  the  4  Geo.  2,  c.  21,  and  therefore  nis  grandson,  on  ta- 
king the  oaths  and  doing  the  other  acts  required  bv  the 
statute  13  Geo.  3,  c.  21,  was  capable  of  inheriting  lands 
in  Great  Britain  (Fitch  v.  Weber.)  It  was  also  held  that 
a  party  will  be  allowed  a  reasonable  time  after  his  title 
has  accrued  to  do  the  acts  required  by  the  statute.  The 
treaty  of  1783  between  the  United  States  and  Great 
Britain,  it  was  held,  empowers  British  bom  subjects  then 
settled  in  the  United  States  to  become  citizens  of  Ameri- 
ca, but  does  not  empower  British  bora  subjects,  proceed- 
ing to  America,  ana  settling  there  after  the  date  of  the 
treaty,  to  become  such  citizens. 
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We  observe  by  an  advertisement  in  the  same  number 
of  the  Jurist  that  the  Executors  of  the  late  William  Tidd 
were  to  sell  the  valuable  law  library  of  that  eminent  bar- 
rester  on  the  11th  Feb.  last,  at  192  Fleet  street,  including 
in  the  sale  **  the  entire  remaining  stock,  in  (][uires  of  Mr. 
Tidd's  Practice,  Practical  Forms,'*  &c.  It  will  be  remem- 
bered by  our  readers  that  so  early  as  17D2  Mr  Tidd  pub- 
lished a  work  on  the  law  of  costs  in  civil  actions.  In 
1799  the  2d  edition  of  his  work  on  practice  made  its  ap- 
pearance in  London,  and  in  the  same  year  his  appendix 
of  practical  forms  was  first  introduced  to  the  public.  His 
**  Forms  of  proceeding  in  Replevin  and  Ejectment "  were 
not  published  until  1£^.  His  work  on  practice  has  had 
an  extensive  circulation  and  has  gone  through  many  edi- 
tions, in  England  and  in  this  country. 


17  SeTcnl  Talaable  works  hare  been  published  siDce  our  last  Dumber 
which  we  are  prerented  from  noticing  at  length  bj  a  press  of  other  mat- 
ter, bnt  we  hope  to  speak  of  them  in  our  next.  Among  the  works  referred 
to  are  6th  Barr's  Reports,  bj  T.  &  J.  W.  Johnson,  Phik.  2  Bafi)oar*s 
cases  in  the  Court  of  Chancery  of  New  York,  by  Banks,  Geold  ^  Co. 
New  York.  The  New  Library  of  Law  6c  Equity,  for  April  1848,  in 
which  the  valuable  Digest  of  Admiralty  decisions  by  Mr.  Pritchard  is 
commenced ;  Brightly *s  Digest  of  the  Laws  of  Penn.  from  22  April  1646 
to  11  April  1848,  by  James  Kay  Jr.  6c  Brother,  Phila.  The  annual  Re- 
port of  the  Hon.  Edmund  Burke,  Commissioner  of  Patents ;  The  New 
Code  of  Proceedure  of  New  York,  &c.  6cc, 

We  tender  our  sincere  thanks  to  Correspondents^  for  their  kind  fiifors 
receiTod ;  and  hope  that  they  will  excuse  any  delay  which  may  occur  in 
the  publication  of  their  TaluaUe  contributions.  It  is  impossible  to  crowd 
every  thing  into  a  single  number. 

Our  acknowledgments  are  due  to  subscribers  and  advertisers  for  the 
substantial  proof  they  ha?e  given  of  their  good  opinion.  Three  or  four 
months  ago,  our  subscription  list  did  not  contain  over  four  hundred 
names.  Now,  we  print  off  fijleen  hundred  copies ;  and  the  carda  on  the 
cover  show  the  extent  of  our  advertising  encouragement. 
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THE  CARLISLE  SLAVE  RIOT. 
{Cowummmcaied.) 

The  recent  decision  of  the  Sapreme  Conrt  in  this  case 

may  be  a  humane  one,  bat  we  think  it  exceedingly  doubt-^ 

fnl  whether  it  is  in  accordance  with  the  laws  of  this  com<- 

monwealth.    Adhering,  as  we  do,  to  the  almost  forgotten 

maxim,  stare  deeUiif  we  are  free  to  acknowledge  that  the 

decision  referred  to  mast  now  be  regarded  as  the  law  of 

Pennsylvania,  bat  we  most  take  the  liberty  of  reviewing 

its  reasoning  and  conclusions,  and  of  showing,  if  we  can, 

that  it  is  not  in  accordance  with  existing  laws  as  found 

upon  our  statute  books.     We  think  that  the  Supreme 

Court  have  been  in  this  case  making  laws  rather  than  ad* 

ministering  them-*^have  been  exercising  legidative,  rather 

than  judicial  functions,  and  endeavoring  to  conform  their 

decisions  to  what  they  believed  morally  right,  and  in  ac* 

cordaacewith  the  dictates  of  humanity,  rather  than  con* 

struing  the  laws  of  the  Commonwealth  as  they  find  them. 

We  believe  in  the  soundness  of  the  remark  of  Justice 

Duncan,  in  delivering  the  opinion  of  the  Supreme  Court, 
Vol  VII — ^7 
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in  the  case  of  the  Commonwealth  v.  Jamei^  who  was  indicted 
for  being  a  common  scold»  and  in  which  it  was  decided, 
that  the  docking  stool  was  not  the  proper  panishment  to 
be  inflicted  in  Pennsylvania.  The  learned  Judge  in  that 
case  says-^^'It  is  considered  as  a  crael»  unusual,  unnatur- 
al and  ludicrous  judgment.  But  whatever  prejudices  may 
exist  against  it,  still  if  it  be  the  law  of  the  land,  the  court 
must  pronounce  judgment  for  it." 

The  whole  question  as  to  the  legality  of  the  sentence 
in  this  case,  turns  upon  the  single  fact,  whether  the  pil- 
lory punishment  was  in  force  in  England,  for  the  offence 
of  Riot,  in  1705,  the  date  of  our  own  statute  defining 
what  shall  constitute  a  riot,  and  making  rioters  punish- 
able in  this  province  ^^  according  to  the  lawi  of  England.^* 
The  4th  sec.  of  the  act  of  5th  April  1790  (Dunlop  125, 
2  Smith  531)  substitutes  imprisonment  at  hard  labor  not 
exceeding  two  years  fbr  a  certain  class  of  offences,  in 
which,  before  the  act  of  15th  September,  1786,  the  pil- 
lory and  other  punishments  therein  ennumerated  **a,  or 
may  be  inftictedy  The  supplement  to  the  act  of  1790, 
passed  4th  April  1807,  extended  the  punishment  in  the 
cases  referred  to  for  any  period  not  exceeding  seven  years 
in  the  discretion  of  the  judges.  The  act  of  28th  March 
1831,  gives  authority  to  punish  the  defendants  in  the  state 
penitentiary  fbr  the  eastern  district,  where  by  <'  existing 
laws  **  they  would  be  imprisoned  in  the  jail  and  peniten- 
tiary house  of  Philadelphia  for  one  year  and  upwards. 

This  would  render  the  punishment  in  the  penitentiary 
in  the  present  case  perfectly  legal,  if  the  pillory  punish- 
ment was  in  force  in  England  for  riot,  such  as  this  was,  in 
1705,  when  our  law  was  enacted— for  the  whole  law  of 
England  relating  to  the  punishment  ibr  riot  is  transferred 
€0  nomine  by  that  statute.  It  enlarges  the  offence,  and 
specially  makes  the  panishment  such  as  was  inflicted  for 
riot  according  to  the  laws  of  England.'* 
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Jottice  Bonuiide  therefore  very  properiy  states  the 
tme  question  when  he  says :  **this  leads  ns  to  inquire 
what  was  the  law  of  England  in  1700s  and  how  far  their 
statutory  punishments  were  introduced  into  Pennsylvs'- 
nia;"  and  he  should  have  added,  that  if  the  punishment 
for  an  aggravated  riot  in  England  at  that  date  (1706)  was 
in  the  pillory  at  the  discretion  of  the  court,  then  the  de^- 
fendants  were  properly  sentenced  under  our  laws.  But 
if  the  pillory  was  not  part  of  the  punishment  for  aggrava^ 
ted  riot  by  the  laws  of  England  in  1705,  when  our  law, 
transferring  their  punishment  for  that  offence  to  this  pro^ 
vince,  was  passed,  the  sentence  is  illegal  and  should  be 
reversed. 

It  is  a  fundamental  error  in  the  opiniop  of  Judge  Bum-* 
side,  that  the  Common  Law  punishment  only  for  riot  was 
transferred  to  this  province  by  the  law  of  1705,  and  he 
confounds  the  different  statutes  vesting  the  authority 
to  sentence,  with  the  common  law  which  imposes  the 
penalty.  Our  law  of  1705  most  certainly  never  did  au^ 
thorize  a  sentence  to  be  passed  upon  rioters  by  the  King 
and  his  council,  or  by  Star  Chamber  Judges,  but  it  does 
in  express  terms  direct  that  they  shall  be  <<punished  ac^ 
cording  to  the  laws  of  England,"  by  the  tribunals  of  this 
country  having  jurisdiction  of  that  offence.  '*The 
laws  of  England  "  combine  the  common,  as  well  as  the 
statute  laws  in  reference  to  this  offence,  in  force  at  that  . 
date ;  and  although  it  is  true  that  no  tme  British  Statute 
in  reference  to  the  offence  of  riot,  was  transferred  to  this 
country,  or  adopted  in  this  province,  the  punishment  in^ 
flicted  by  any  one  or  all  of  them  in  1705,  was  the  punish- 
ment expressly  provided  for  that  offence  by  our  own 
law  at  that  date.  The  question  stated  by  Judge  Burn- 
side,  then  recurs — ^what  was  the  law  of  England  in  1705, 
and  what  was  its  punishment,  not  by  statute  alone,  or 
common  law  alone,  but  under  the  ^^law$  of  England  Y^ 
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as  provided  in  our  act  Judge  Barnside  in  his  opinion 
admitot  that  the  **  Province  of  Pennsylvania  adopted  the 
English  Common  Law,"  and  we  suppose  he  will  scarcely 
deny  that  this  same  common  law  was  part  of  the  ^4aws  of 
England''  covered  by  the  provision  in  our  act  of  t70S— 
and  if  so,  the  common  law  punishment  for  riot  formed 
part  of  our  statute  law  after  the  passage  of  the  act  referred 
to,  until  changed  by  the  4th  section  of  the  act  of  5th 
April  1790,  which  substitutes  imprisonment  at  hard  labor 
for  **  burning  in  the  hand,  cutting  off  the  ears,  pillory,'' 
Slc.  In  1  Chitty  criminal  law  Mar.  page  710,  under  the 
head  of  judgment  and  its  incidents,  it  is  laid  down,  that 
all  those  offences  which  exist  at  common  law,  and  have 
not  been  regulated  by  any  particular  statute  are  within 
the  discretion  of  the  court  to  punish^  and  refers  to  Rep.  T. 
Hard.  279,  2  Hawk.  P.  C.  c.  48,  sec.  14,  and  every  des- 
cription of  misdemeanor  or  crime  for  which  an  indictment 
will  lie  at  common  law,  not  subjecting  the  offender  to  a 
capital  penalty,  is  within  the  discretion  of  the  judges. — 
Rep.  T.  Hardw.  278,  9.  Again  Mar.  Page  714,  1  Chit. 
Crim.  Law,  the  punishment  of  all  infamous  crimes  at  com- 
mon law,  is,  in  general, -disgraceful :  as  for  keeping  a 
house  of  ill  fame  ;  and  so  regularly  was  this  followed, 
that  the  association  between  the  crime  and  the  punish- 
ment became  so  strong  in  the  mind,  that  the  latter,  and 
not  the  former,  was  thought  to  entail  disability  to  become 
a  witness.  And  adds  there  were  indeed  instances  (before 
56  Geo.  3d  c.  138  abolishing  the  punishment  of  pillory) 
to  the  contrary ;  where  the  pillory  was  inflicted^  though 
the  crime  was  not  infamous^  &^c.  [On  Mar.  page  715  (same 
l)ook,)  Lord  Coke  advises  all  judges  and  magistrates  in 
general  to  be  very  careful  how  they  inflict  the  pillory  on 
common  misdemeanors,  and  to  reserve  it  only  for  the 
more  heinous  offences — 3  Inst.  219  ;  a  caution  which  cer- 
tainly presupposes  the  power  to  inflict  such  a  punishment. 
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if  they  saw  proper  to  exereise  it,  although  intimating 
that  it  should  be  done  with  a  sound  discretion.  Again, 
in  speaking  of  the  ponishment  for  libels,  d&c.  on  same 
page  he  says — bat  more  signal  penalties  will  be  inflicted 
on  pMie  miid$meanar$  attented  with  vioknee ;  thus  before 
the  riot  act,  several  rioters  were  sentenced  to  pay  a  fine 
of  $500  each,  to  stand  in  the  pillory,  and  one  of  them  to 
be  accontred  in  a  kettle  on  his  head  for  a  helmet,  and  a 
sword  in  his  hand,  becaase  he  was  thus  armed  when  he 
committed  the  outrage.  Cro.  Car.  507.  In  3  Chitty  Crim. 
Law  Mar.  page  400  in  note  it  is  distinctly  alledged,  that 
the  punishment  of  the  pillory  is  added  in  cases  of  riot 
of  peculiar  enormity.  Hawk.  P.  C.  b.2  c.  85,  s.  12  states 
the  same  to  be  law,  and  refers  to  Crompton  61,  Dalt  646, 
2  BoUe's  Abridgment,  206.  In  1st  Russel  on  Crimes, 
Mar.  page  200,  it  is  stated  that  the  punishment  for  riots, 
&c  at  common  law  is  fine  and  imprisonment  in  propor^ 
tion  to  the  offence,  and  in  cases  of  great  enormity  the  of- 
fenders were  sometimes  punished  in  the  pillory. 

Thus  then  the  pillory  appears  to  have  been  a  part  of 
the  punishment  l^  << the  laws  of  England"^  no/,  and 
is  so  recognized  by  Chitty,  without  any  doubt  or  hesita* 
tion,  so  late  as  1816.    Dalton  himself,  whose  book  is  pub- 
lished in  1705,  and  whom  Justice  Bumside  has  quoted 
with  great  satisfaction,  at  the  same  time  that  he  speaks 
of  riot  being  punishable  by  fine  and  imprisonment  and  as 
k  trespass,  mentions  the  fact  of  the  Lords  of  the  Star 
Chamber  being  empowered  by  statute  2nd  Henry  5,  c.  8 
to  assess  upon  rioters  a  greater  penalty  at  their  discretion. 
It  is  sufficient  for  the  argument  to  know,  that  a  discretion 
of  that  kind  was  vested  somewhere,  and  whether  in  the 
breast  of  the  sovereign  himself,  in  his  council,  or  in  the 
ndges  of  the  realm,  is  immaterial.    The  fact  of  the  abol- 
ition of  the  Star  Chamber  by  16  Charles,  1st  Chap.  10, 
did  not  change  the  law  as  to  pillory  punishment,  but  left  to 
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the  discretion  fonnerly  exercised  there  in  other  judges. 
As  well  might  we  say  that  because  we  have  no  Court  of 
Chancery  eo  nomine  in  Pennsylvania,  our  common 
law  courts  cannot  exercise  its  powers ;  as  to  say  that  the 
abolition  of  a  certain  court  in  England,  the  Star  Chamber 
if  you  please,  changed  the  fixed  and  settled  principles  of  the 
English  law.  The  abolition  of  the  Star  Chamber  was  the 
result  of  their  levying  exorbitant  fines  upon  the  subject  ta 
defiance  oj  every  principle  oflaw^  to  enrich  the  treasuries  of 
the  sovereign.  An  instance  of  which  is  given,  when  the 
judges  imposed  a  fine  of  £30,000  upon  the  Duke  of  De- 
vonshire  for  striking  within  the  limits  of  one  of  his  majes- 
ty*s  palaces.  Other  instances  also  occurred  in  which  the 
most  cruel  punishments  were  inflicted  on  misdemeanors 
inferior  to  felony,  see  4  Harg.  St.  Tr.  104, 5,  6.  But  im- 
mediately after  the  revolution  these  proceedings  were  de- 
clared oppressive  and  illegal ;  and  by  the  bill  of  rights  it 
was  specifically  enacted,  that  excessive  fines  be  not  im- 
posed, nor  cruel  and  illegal  punishments  inflicted,  1  W. 
Sl  M •  Sess.  2,  c.  2,  s.  11.  And  since  this  provision  it  is 
never  usual  to  assess  a  larger  fine  than  the  delinquent  is 
able  to  pay,  without  touching  the  means  of  his  subsistence, 
but  to  sentence  him  to  some  corporal  penalty.  4  Bla. 
Com.  880.  1  Chit.  Crim.  L.  Mar.  page  712,  13.  It  is 
therefore  immaterial  to  the  point  in  controversy  to  in- 
quire what  abuses  fell  with  the  cruel  and  inquisatoiial 
Star  Chamber,  especially  since  the  pillory  punishment 
for  riot  and  other  offences  has  been  recognized  as  a  part 
of  the  <4aws  of  England"  long  after  the  abolition  of  that 
court,  see  Rex  v.  Spragg,  2  Burrows'  R.  1027,  and  in- 
deed at  a  very  recent  period,  by  Chitty  and  other  elemen- 
tary writers  already  quoted. 

But  Justice  Burnside  with  great  simplicity  remarks, 
after  having  unnecessarily  lugged  in  the  Star  Chamber, 
which  has  nothing  at  all  to  do  with  the  case,  that — <*  In 
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Hawk  p.  C.  chap.  66,  tec.  12  we  find  that  formerly*  in 
caseft  of  ^eat  enormity,  offenders  were  pnniriied  with 
the  pillory,  but  raeh  punishment  is  now  tdcen  away  by 
96  Geo.  8,  eh.  188.''  There  is  a  mistake  in  the  gnota- 
tion  as  well  as  a  few  years  in  the  judge's  ehronology**— 
Hawkins  does  not  use  the  word  ^^ormerly,"  and  it  was 
not  the  statute  9S  Geo.  8rd  whieh  aboliriied  the  pillory 
punishment,  but  the  statute  56  Geo.  8d,  passed  in  1816^"* 
and  which  never  had  any  operation  or  force  in  Pennsyl* 
vania,  and  which  had  the  same  happy  influence  in  Eng- 
land, that  our  own  act  of  1790  had  in  this  state.  But  is 
not  the  inference  from  the  passage  of  this  statute  an  ir* 
resistable  one — ^that  the  pillory  punishment  was  inflicted 
in  England,  as  laid  down  by  the  earlier  elementary  wri-» 
ters  and  continued  to  be  until  abolished,  except  for 
perjury  and  subornation  of  perjury,  by  the  statute  56 
Geo.  3rd,  in  1616? 

Carried  away  with  ^^gorgons,  hydras  and  chimeras  dire" 
in  reference  to  the  calamities  resulting  from  Star  Cham- 
ber punishments,  the  Supreme  Court  seem  to  have  deci- 
ded in  the  present  case,  what  in  their  opinion  the  law 
ought  to  be,  rather  than  what  it  is.  It  would  be  no  stig- 
ma to  the  criminal  code  of  Pennsylvania,  that  the  pillory 
has  been  abolished  virtually  by  substituting  a  more  hu- 
mane punishment  in  its  stead ;  and  the  Supreme  Court 
is  doing  injustice  to  the  benevolent  law  givers  of  1790, 
(who  went  far  ahead  of  their  times  in  lessening  criminal 
punishments)  afiecting  to  believe  the  substituted  penal- 
ties as  heinous  in  their  nature  as  the  original  punish- 
ments ;  and  in  the  language  of  Justice  Bumside  in  this 
caae  "  will  not  permit  the  supposed  consequences  of  the 
pillory  to  find  footing  in  our  ameliorated  system" — ma- 

*Iii  the  manuscript  from  whieh  we  copied  tiie  opinion  of  Mr.  Joitice  Bamiide, 
the  fiffuret  56  might  hmve  been  miftaken  b j  our  compositor  for  36.  It  is  highly 
probwle  that  the  mistake  attribated  hy  oar  correspondent  to  the  Judge  was  a 
mere  typographical  error.    Ed,  Amer,  Lam,  Jour, 
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kinf  endently  **the  rapposed  eonseqnenees  of  the  pil- 
Uajf*^  as  the  provisioiis  of  the  act  of  1790  are  termed,  as 
great  a  scare  crow  as  the  pillory  itself,  where  these  **sap- 
posed  consequences''  when  nothing  more  nor  less  than 
mhoMiom  of  the  pillory,  and  the  enactment  of  benignant 
laws  in  its  place.  Snch  eameqwenem  are  certainly  not 
mnch  to  be  dreaded  in  a  ciTilisedand  christain  commoni- 
ty.  In  the  same  strain  of  reasoning  we  mi^t  argue  that 
the  declaration  of  American  Independence,  and  the  cpn- 
seqaent  establishment  of  a  republican  government  were 
very  inhnman  measures*  as  they  too  might  be  caUed  *^e 
supposed  consequences ''  of  the  arbitrary  and  tyranical 
govemmentof  George  ftrd,  and  the  inherent  defects  of  the 
British  Constitution.  This  is  a  method  of  ratiocination 
to  which  we  cannot  subscribe,  and  which  we  conceive  to 
be  false  and  unfounded. 

There  is  no  doubt,  as  Judge  Duncan  remarks  in  the 
case  of  the  Commonwealth  v.  James  12.  S.  d&  R.  281,  but 
that  the  act  of  1790  was  the  abolition  of  all  infamous  and 
disgracefhl  punishmentsfor  all  classes  of  minor  offences 
and  misdemeanors — ^for  even  as  to  aggravated  offences  it 
substitutes  in  their  room  imprisooment  at  labor.  The 
same  eminent  judge  had  repeated  the  same  sentiment  be- 
fore, and  in  delivering  the  opinion  of  the  Supreme  Court 
in  Rodgers  vs.  Commonwealth  5  S.  &  R.  464,  he  says,  all 
those  indictable  offences  which  exist  at  the  common  law 
and  which  discover  a  meanness  of  disposition,  every  des- 
cription of  fraud,  not  amounting  to  felony,  all  misdemean- 
ors and  crimes  not  subjecting  the  offender  to  capital  pun- 
ishment; are  punishable  at  the  common  law  at  the  dis- 
cretion of  the  court,  with  whipping  and  the  pillory ;  in- 
cluding conspiracies,  disorderly  houses,  libels  on  religion 
or  government  Again  page  466.  **It  was  the  intention 
of  the  legislature  (by  the  4th  section  of  the  act  of  1790) 
to  abolish  whipping  and  the  pillory,  by  the  substitution 
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of  confinement  at  hard  labor,  to  subject  to  this  punish- 
ment all  those  who  were  before  the  subjects  of  corporal 
punishments,"  Sec.  Now  we  would  ask  whether  the  Car- 
lisle riot  was  not  a  grade  of  offence  within  this  description 
of  the  Supreme  Court  as  given  by  Judge  Duncan ;  and 
being  within  it,  whether  it  was  not  punishable  by  impris- 
onment at  labor  under  the  act  of  1790,  and  by  its  supple- 
ments before  referred  to,  in  the  Penitentiary?  Was  not 
this  riot  an  aggravated  one  1  Was  it  not  a  bold  and  high 
handed  act  of  violence,  not  only  calculated  to  disturb  the 
peace  of  this  community,  but  to  excite  insurrection  and 
murder;  bloodshed  and  a  servile  war,  in  our  neighboring 
sister  states  f  It  was  an  infinitely  stronger  case  than 
aqi  one  cited  in  Cro.  Car.  507.  The  circumstances  are 
nearly  the  same,  but  are  much  more  aggravated  in  this, 
than  in  that  case.  In  that,  was  no  blood  shed  or  loss  of 
life — in  this,  a  most  estimable  citizen  of  Maryland,  while 
defending  his  own  rights  as  guarantied  to  him  by  the  con- 
stitution of  his  country  and  the  laws  of  the  land,  was  cru- 
elly beaten,  and  no  doubt  died  from  the  effects  of  the 
injuries  received.  The  similarity  between  the  case  in 
Cro.  Car.  507  referred  to,  and  the  present,  is  remarkable 
in  another  respect  It  is  there  stated  in  giving  the  rea- 
sons for  the  judgment  pronounced :  **  Wherefore  because 
it  was  so  great  a  riot  and  offence,  being  committed  so  near 
the  court,  it  was  adjudged,"  Sec.  While  in  this  case,  the 
riot  was  not  commenced  merely  near  the  court,  but  in  the 
court  room  itself,  while  one  of  the  judges  was  on  the 
bench,  as  if  to  make  the  defiance  to  (dl  law  and  authority 
the  more  terrible  and  startling. 

The  decisions  in  Pennsylvania  have  heretofore  been 
entirely  consistent  with  our  views  of  the  law  in  this  case. 
Whatever  Judge  Bumside's  individual  opinion  may  be, 
or  that  of  the  Supreme  Court  as  now  constituted,  all  the 
earlier  cases  to  the  present  never  questioned  that  the 
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pillory  punishment  might  have  been  enforced  in  Pennsyl- 
vania, for  the  offences  defined  by  Justice  Dnncan,  until 
the  passage  of  the  law  of  1790,  substituting  imprisonment 
at  labor.  Sentences  were  reversed  but  on  other  grounds 
than  that  See  the  cases  of  the  Commonwealth  vs.  Kremer 
3  Bin.  577,  Commonwealth  v.  White,  1  S.  &  R.  180,  Com- 
monwealth V.  Scott  6  S.  &  R.  225,  6, 7,  and  Common- 
wealth vs.  Grimes,  15  S.  Sl  R.  74.  Nor  should  Justice 
Bumside's  recoUecHan  as  to  what  was  done  in  western 
Pennsylvania,  in  the  way  of  sentencing  rioters,  be  per- 
mitted to  alter  an  express  legislative  enactment.  The  ques- 
tion is,  what  does  the  Legislature  authorize  to  be  done 
for  an  offbnce  of  this  grade?  No  one  doubts  but  that 
milder  punishment  might  have  been  inflicted  in  this  case, 
but  was  the  sentence  warranted  by  the  existing  laws  of 
the  land?  The  western  Judges  may  have  regarded  the 
troubles  to  which  his  Honor  Judge  Bumside  |  alludes, 
more  in  the  character  of  an  insuiirection  than  a  riot — a 
determination  on  the  part  of  the  people  to  secure  from 
their  rulers  a  desired  redress,  which  they  thought  them- 
selves entitled  to ;  and  in  convictions  under  such  circum- 
stances, a  milder  punishment  would  do  more  to  quell 
such  disturbances,  than  a  severe  one.  But  we  do  know 
that  penitentiary  punishment  has  been  inflicted  for  riots 
since  the  act  of  1700  and  its  supplements — ^and  we  think 
one  of  the  judges  on  the  Supreme  Bench  can  and  will 
bear  witness  to  the  same  fact.  Let  the  knowledge  of  one 
then  balance  the  other ;  and  as  we  hare  shown  that  the 
punishment  of  the  pillory  was  applicable  to  cases  of  riot 
by  the  common  law,  alUiough  various  English  statutes 
sometimes  vested  that  discretion  in  different  persons,  giv- 
ing it  now  to  the  King's  council,  the  Star  Chamber,  and 
tlien  referring  it  back  to  the  judges  on  the  abolition  of 
that  body,  it  was  still  apart  of  "  the  laws  of  England  "  in 
1705,  and  so  recognised  and  treated  in  all  the  elementary 
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books  on  the  subject — so  that  we  are  forced  to  the  con- 
elusion,  that  the  punishment  by  the  court  below  in  this 
case  was  cleady  within  the  various  Acts  of  Assembly  on 
the  subject,  acknowledging  and  enforcing  as  they  do  **th€ 
lawi  of  EngkunP^  incorporated  in  our  own  statute  for  the 
punidmient  of  this  grievous  offence.  S. 


EXP  ARTE  JOHN  NUGENT,  ON  HABEAS  CORPUS. 


CircnU  Camrt  of  the  Diitnct  of  Columbia,  May  1848. 


1.  Etot^t  Ooartyincliidiiig  the  Senate  and  House  of  Repreeentatiret,  is  the  sole 
jodfe  of  its  own  contempts ;  and  in  case  of  commitment  for  contempt,  in 
•ocn  case,  no  other  court  can  have  a  right  to  inenire  diretUy  into  the  correct- 
ness or  propriety  of  the  commitment,  or  to  discharge  the  Prisoner  on  Habetu 
Corpus, 

2.  The  warrant  of  oommitment  need  not  set  forth  the  partienlar  facts  which 
constitate  the  alleced  contempt. 

3.  The  Senate  of  the  United  States  hat  power  to  punish  for  contempts  of  ita 
anthority  in  cases  of  which  it  has  jurisaiction,  and  an  inquiiy  whether  any 
person,  and  who,  had  violated  the  rule  of  the  Senate  which  requires  that  ail 
treaties  laid  before  them  should  be  kejit  secret  until  the  Senate  should  take  off 
the  injunction  of  secrecy,  is  a  matter  within  the  jurisdiction  of  the  Senate. 

4.  The  Senate  of  the  United  States  has  a  ri^ht  to  hold  secret  sessions  when* 
ever  in  its  judgment  the  proceeding  shall  reouire  secrecy,  and  may  pronounce 
judgment  in  secret  session,  for  a  contempt  which  took  place  in  secret  session. 

The  petition  for  the  writ  of  Habeas  Corpus^  stated  that 
the  said  John  Nugent  was  held  in  custody  and  close  con- 
finement by  Robert  Beale  of  the  city  of  Washington,  with- 
out any  authority  or  warrant  of  law;  and  that  the  said  Bob- 
ert  Beale  has  refused  to  exhibit  to  the  petitioner  the  au- 
thority, if  any,  under  which  he  pretends  to  hold  him,  and 
to  give  him  a  copy  thereof,  and  to  discharge  him  from 
custody,  &c. 
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The  writ  of  Habea$  Carpw  was  thereupon  issued  by 
the  Court  on  the  3rd  of  April  1848,  retornaJble  on  the  4th. 

The  retam  stated  that  <<the  said  Robert  Beale  holds  the 
oAee  of  Sergeant  at  Arms  of  the  Senate  of  the  United 
States ;  that  the  said  Senate  is,  and  has  been  long  before 
the  arrest  of  the  said  John  Nugent,  holding  its  regular 
sessions ;  that  certain  proceedings  were  had  before  the 
said  Senate,  in  Executive  sessions,  which  said  proceedings 
are,  by  the  rules  and  orders  of  said  Senate,  had  in  secret 
session,  and  which  the  respondent  cannot,  without  viola- 
tion of  his  official  oath  and  duty,  divulge  or  make  public. 
That  this  respondent,  as  such  serjeant  at  arms,  has  receiv- 
ed from  the  Hon.  G.  M.  Dallas,  vice  president  of  the  U. 
S.  and  president  of  the  Senate,  a  warrant,  by  which  he 
is  ordered  and  directed,  authorized  and  required  to  tske 
into  his  custody  the  body  of  the  said  John  Nugent  and 
him  safely  keep  according  to  the  terms  of  said  precept  or 
warrant  That  in  obedience  to  the  order  and  command 
of  the  said  Senate  of  the  United  States,  this  respondent, 
as  in  duty  bound,  has  arrested  and  now  holds  the  body  of 
the  said  John  Nugent  in  legal  custody,  and  now  produces 
and  exhibits  to  the  court  nowhere,  the  said  order,  precept 
and  warrant,  as  the  cause  of  the  caption  and  detention  by 
him  as  aforesaid  of  the  body  of  the  said  John  Nugent,  as 
part  of  this  his  return.*' 

This  return  was  accompanied  by  the  warrant,  as  follows : 
United  States  of  America — 

"To  the  Sergeant  at  Arms  of  the  Senate  of  the  United 
States ;  Robert  Beale  : 

Whereas,  John  Nugent,  having  been  summoned,  and 
having  appeared  at  the  Bar  of  the  Senate,  and  having 
been  sworn  as  a  witness,  he  answered  the  following  in- 
terrogatories. 

1.  Have  you  any  connexion  with,  or  agency  for  the 
proprietor  of  the  Newspaper  pubUshed  in  the  city  of  New 
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York,  and  called  "the  New  York  Herald  V    If  yea,  state 
what  is  that  connexion  or  agency. 

2.  Do  you  know  that  an  instmment  purporting  to  be  a 
copy  of  the  treaty  between  the  U.  8.  of  America  and  the 
Mexican  Republic,  with  the  amendments  made  by  the 
Senate  thereto,  and  the  proceedings  of  the  Senate  thereon, 
was  published  in  that  newspaper  f  Declare. 
.  3.  Do  you  know  by  whom  the  copy  of  the  instrument, 
with  the  amendments  thereto,  and  proceedings  thereon, 
in  the  last  preceding  interrogatory  specified,  was  furnish- 
ed to  the  Editor,  or  publishers,  or  any  agent  of  the  Editor 
or  publishers,  of  the  said  Newspaper  called  the  New  York 
Herald?  If  yea,  declare,  and  specify  such  person  or  per- 
sons. 

4.  Did  you  copy  the  parts  purporting  to  be  amendments 
of  the  treaty  yourself  for  the  purpose  of  sending  them  to 
the  Editor  of  the  New  York  Herald  or  for  any  other  pur- 
pose ?  If  you  answer  in  the  negative,  then  say  if  you 
know  by  whom  they  were  copied. 

5.  Where,  at  what  place  or  house,  and  at  what  time 
were  the  said  amendments  of  the  treaty  copied? 

And  having  refased  to  answer  the  following  interroga- 
tories: 

6.  Where,  in  what  place  or  what  house  and  at  what  time 
did  you  first  receive  a  printed  copy  of  the  confidential 
document,  containing  the  treaty,  the  President's  Mes- 
sage and  also  the  other  confidential  documents  printed  in 
the  Herald? 

7.  In  answer  *  to  the  3rd  interrogatory  you  have  stated 
^hat  you  ftarnished  the  papers,  (therein  referred  to)  to  the 
Editor  of  the  New  York  Herald.  State  from  whom  you 
received  the  said  treaty  with  Mexico  with  the  amendments 
and  the  said  portion  of  the  proceedings  of  the  Senate. 

8.  In  your  answer  to  the  4th  interrogatory  you  state 
that  the  amendments  there  referred  to,  were  communica- 
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ted  to  the  Herald  in  your  handwritiiig.  Did  yon  eopy  the 
same,  and  from  whom  did  you  procure  the  original  from 
which  yon  copied  the  same. 

9.  Yon  say  in  answer  to  the  last  question,  that  you  de- 
cline to  answer  the  same,  because  you  cannot  answer  it 
with  accuracy.  State  why  you  cannot  answer  it  with  ac- 
curacy. Is  it  because  yon  do  not  recollect  the  facts  in- 
quired of. 

10.  What  portion  of  the  facts  do  you  not  recollect  with 
accuracy,  is  it  as  to  the  person  from  whom  you  obtained 
the  papers,  or  either  of  them  referred  to. 

11.  State  from  whom  you  received  the  treaty. 

12.  State  from  whom  you  received  the  documents. 

13.  State  from  whom  you  received  the  proceedings  of 
the  Senate  heretofore  inquired  of. 

14.  Was  the  copy  of  the  treaty  you  forwarded  to  the 
Herald  a  printed  copy  ?— 

has,  by  so  refusing,  committed  a   contempt 

against  the  Senate  ;  and  has,  by  the  Senate,  been  ordered 
into  the  custody  of  the  Sergeant  at  arms,  there  to  remain 
until  the  further  order  of  the  Senate. 

These  are  therefore  to  authorize  and  require  you,  and 
you  are  hereby  authorized  and  required  to  take  into  your 
custody,  the  body  of  the  said  John  Nugent,  and  him  safely 
keep  until  he  answers  the  said  interrogatories,  or  until 
the  further  order  of  the  Senate  of  the  United  States  in 
this  behalf,  and  for  so  doing  this  shall  be  your  sufficient 
warrant 

Given  under  my  hand  this  thirty  first  day  of  March,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty  eight. 

G.  M.  DALLAS, 

Vice  President  of  the  U.  S.  and  President  of  the  Senate. 
Attest  : 

AsBURY  Dickens, 

Secretary  of  the  Senate  of  the  United  States." 
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CftANCHt  C.  J.  ddivered  the  opimiam  of  ike  Cami. 

Upon  this  return  of  the  Habeas  Carpuif  the  principal 
qnestioni  are : 

Has  the  Senate  of  the  U.  S.  jurisdiction  and  power  to 
punish  contempts  of  its  authority  ?    And  if  so, 

Whether  this  court,  upon  this  Habeae  Carpus^  can  in- 
quire into  the  question  of  contempt,  and  discharge  the 
prisoner. 

The  jurisdiction  of  the  Senate,  in  cases  of  contempt  of 
its  authority,  depends  upon  the  same  grounds  and  reasons 
upon  which  the  acknowledged  jurisdiction  of  other  judi- 
cial tribunals  rests,  to  wit :  the  necessity  of  such  a  juris- 
diction to  enable  the  Senate  to  exercise  its  high  constitu- 
tional functions — ^a  necessity  at  least  equal  to  that  which 
supports  the  like  jurisdiction  which  has  been  exercised 
by  all  judicial  tribunals  and  legislative  assemblies  in  this 
country  from  its  first  settlement,  and  in  England  Arom 
time  immemorial.  That  the  Senate  of  the  United  States 
may  punish  contempts  of  its  authority  seemed  to  be  ad- 
mitted by  the  prisoner's  counsel,  provided  it  be  in  a  case 
within  their  cognizance  and  jurisdiction ;  but  whether  ad- 
mitted or  not,  such  is  the  law  as  laid  down  by  the  Supreme 
Court  of  the  U.  S.  in  Andenon  v.  Dunn,  6  Wkeai.  224, 
and  in  Keamey^s  coMe,  7  Wkeaton  41. 

Kearney^ $  case  was  a  petition  to  the  Supreme  Court  of 
the  U.  S.  for  a  Habeas  Corpus  to  the  Marshal,  D.  C.  to 
bring  up  the  body  of  J.  T.  Kearney  who  was  committed 
by  the  Circuit  Court,  D.  C.  for  contempt  in  refusing  to 
answer  a  questiofi  in  a  criminal  cause. 

Mr.  Justice  Story,  in  delivering  the  opinion  of  the 
court  after  citing  Brass  Crossby^s  case  with  approval  said 
(in  p.  44)  <<  so  that  it  is  most  manifest  from  the  whole 
^  reasoning  of  the  court  in  this  case,  that  a  writ  of  Habeas 
^*  Corpus  was  not  deemed  a  proper  remedy  where  a  party 
*^was  committed  for  a  contempt  by  a  court  of  competent 
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*^  JQrisdiction ;  and  that  if  granted  the  court  could  not  in- 
**  quire  into  the  sufficiency  of  the  cause  of  commitment— * 
*<  If  therefore  we  were  to  grant  the  writ  in  this  case  it 
*<  would  be  applying  it  in  a  manner  not  justified  by  princi- 
''ple  or  usage ;  and  we  should  be  bound  to  remand  the 
**  party,  unless  we  were  prepared  to  abandon  the  whole 
**  doctrine,  so  reasonable,  just  and  convenient,  which  has 
^'hitherto  regulated  this  important  subject.*' 

The  same  law  was  declared  by  the  court  of  Common  Pleas 
in  the  year  1771  in  Brass  Crosby's  case  3  Wils.  188,  in  which 
(in  p.  201)  Ld.  Ch.  J.  DeGrey,  said,  ^^perhaps  a  contempt 
**  in  the  House  of  Commons,  in  the  chancery,  in  this  court 
*<and  in  the  court  of  Durham  may  be  very  different,  there* 
<*fore  we  cannot  judge  of  it ;  but  every  court  must  be  sole 
**judge  of  its  own  contempts.  Besides,  as  the  court  cannot 
«go  out  of  the  return  of  this  writ,  how  can  we  inquire  into 
*Hhe  truth  of  the  fact,  as  to  the  nature  of  the  contempt — 
*\We  have  no  means  of  trying  whether  the  Lord  Mayor 
"did  right  or  wrong."  And  in  p.  202,  he  says,  "there  is 
"a  great  difference  between  matters  of  privilege  coming 
"ffiaifeiitoUjf  before  the  court;  and  being  the  point  itself  di- 
^^recUy  before  the  court.  The  counsel  at  the  bar  have  not  ci'^ 
**ted  one  case  where  any  court  of  this  HdU  ever  determined  a 
^^matter  of  privilege  which  did  not  come  incidentally  before 
^'themJ^  "  Bat  the  present  case  differs  much  from  those 
"which  the  court  will  determine ;  because  it  does  not 
"come  incidentally  before  us,  but  is  brought  before  us  di^ 
"r^r%,  and  is  the  whole  point  in  question ;  and  to  determine 
"it  we  must  supersedethe  judgment  an(f  determination  of 
"the  House  of  Commons  and  a  commitment  "in  execu- 
"tion  of  that  judgment" 

Mr.  Justice  Gould,  in  the  same  case,  p.  203,  said,  "  I 
"entirely  concur  in  opinion  with  my  Lord  Ch.  J.  that  this 
"court  hath  no  cognizance  of  contempts  or  breach  of  pri  v- 
"ilege  of  the  House  of  Commons.     "  They  are  the  only 
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judges  of  their  own  privilegeiJ*^  And  in  p.  204,  he  says  **when 
"matters  of  privilege  come  incidentally  before  the  court, 
"it  is  obliged  to  determine  them  to  prevent  a  failure  of 
"justice."  "The  resolution  of  the  House  of  Commons  is 
an  adjudication,  and  every  court  must  Judge  of  its  own  con- 
tempts.** 

Mr.  Justice  Blackstone,  in  the  same  case  said,  **  I 
"concur  in  opinion  that  we  cannot  discharge  the  Lord 
"Mayor.  The  present  case  is  of  great  importance  because 
"the  liberty  of  the  subject  is  materially  concerned.  The 
"House  of  Commons  is  a  Supreme  Court,  and  they  are 
"judges  of  their  own  privileges  and  contempts,  more  es- 
"pecially  with  respect  to  their  own  members.  Here  is  a 
"member  committed  tJi  execution  by  the  judgment  of  his 
"own  House.  All  courts,  by  which  I  mean  to  include  the 
"two  Houses  of  Parliament  and  the  courts  of  Westminis- 
"ter  Hall,  are  uncontrolled  in  matters  of  contempt. — 
"The  sole  adjudication  of  contempts  and  the  punishment 
"thereof  in  any  manner,  belongs  exclusively,  and  without 
"interfering,  to  each  respective  court.  Infinite  confusion 
"and  disorder  would  follow  if  courts  could,  by  writ  ofHa- 
^*beas  Corpus,  examine  and  determine  the  contempts  of 
"others*  This  power  to  commitresults /rom  the  first  prin- 
''^dples  of  Justice;  for  if  they  have  power  to  decide,  they 
"ought  to  have  power  to  punish;  no  other  court  shall 
"scan  the  judgment  of  a  superior  court,  or  the  principal 
"seat  of  Justice.  As  I  said  before,  it  would  occasion 
"the  utmost  confusion  if  every  court  of  this  Hall  should 
"have  power  to  examine  the  commitments  of  the  other 
"  courts  of  the  Hall,  for  contempts ;  so  that  the  judgment 
"and  commitment  of  each  respective  court,  as  to  con- 
"tempts,  must  be  final,  and  without  control." 

This  case  of  Crosby  was  decided  by  the  court  of  Com- 
mon Pleas  in  the  year  1771,  and,  as  Mr.  Justice  Story 

said,  in  delivering  the  opinion  of  the  Supreme  Court  of 
Vol  VII— 8 
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the  U.  S.  in  Kearney's  case,  p.  43,  settled  the  law  upon  that 
point.  It  mast  be  remembered  that  the  case  of  Crosby 
was  apoD  Habeas  Corpus  and  the  court  could  not  give  re- 
lief withoat  assailing  the  judgment  of  the  Hoase  of  Com- 
mons directly,  and  revising  tliat  judgment — ^but  when  the 
judgment  of  contempt  comes  before  the  court  incidentally, 
or  collaterally,  its  correctness  may  be  questioned ;  as  in 
cases  where  it  is  pleaded  in  justification  as  was  done  in 
the  case  of  Anderson  v.  Dunn^  6  Wheat.  204. 

The  law  as  stated  by  the  court  in  Crosby's  case,  wa  s 
the  law  of  the  land  both  in  this  country  and  in  England 
before  our  revolution,  and  has  so  continued  to  the  present 
time. 

In  the  case  of  Stockdale  v.  Hansard^  for  a  libel,  the 
dfl.  pleaded,  in  justification,  an  order  of  the  House  of  Com- 
mons to  print  and  publish  tlie  report  of  the  inspectors  of 
prisons,  which  contained  the  supposed  libel.  To  this 
plea  the  pltff.  demurred,  and  assigned  for  causes : — ^<that 
'Hhe  known  and  established  laws  of  the  land  cannot  be 
'^superseded,  suspended  or  altered  by  any  resolution  or 
''order  of  the  House  of  Commons ;  and  that  the  House 
.  "of  Commons,  in  Parliament  assembled,  cannot  by  any 
''resolution  or  order  of  themselves,  create  any  new  privir 
"lege  to  themselves  inconsistent  with  the  known  laws 
"of  the  land,  and  that  if  such  power  be  assumed  by  them, 
"there  can  be  no  reasonable  security  for  the  life,  liberty, 
"property  or  character  of  the  subjects  of  the  Realm." 

The  case  was  learnedly  and  elaborately  argued  in  the 
year  1837,  and  decided  in  1839,  by  the  court  of  Queen's 
Bench. 

One  of  the  questions,  raised  in  the  argument,  was 
whether  the  House  of  Commons  had  the  right  to  assume 
the  authority  to  settle  its  own  privilege,  and  to  be  the 
sole  judge  of  its  existence  and  extent. 

In  p.  30,  the  Atty.  Gen.  Campbell  said — "another  and 
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*^a  summary  remedy  might  have  been  adopted ;  that  the 
^'Hoase,  having  confidence  in  the  tribunals  of  the  country, 
^'deems  it  expedient  to  refer  the  case  to  the  consideration 
'<of  the  court  in  the  ordinary  course  of  justice— ^A^efry 
'^giving  to  the  pltfT.  an  opportunity  either  of  denying  that 
*<the  act  was  done  under  the  sdleged  authority,  or  of 
^'showing  that  the  authority  has  been  exceeded." 
.  In  p.  22,  he  says,  *<here"  (i.  e.  upon  demurrer  to  the 
plea  of  justification  under  the  order  of  the  House  of  Com- 
mons) **  the  question  of  privilege  is  directly  raised,  and 
''cannot,  therefore,  be  inquiredinto  by  a  court  of  common 
<<law."  And  again  he  says,  in  p.  23, — 'Hhe  most  frequent 
''cases  in  which  the  privilege  of  the  Houses  of  Parlia* 
'<ment  has  come  in  question  directly,  have  been  cases  of 
^^Habeas  Carpm  on  commitments  by  them — and  there  the 
**court$  of  common  law  have  disclaimed  Jurisdiction.  So  the 
< 'question  would  arise  directly  if  an  action  of  trespass  or 
''false  imprisonment  were  brought  for  such  a  commitment, 
"and  wherever  it  might  be  sought  to  over«rule  an  act 
"done  by  either  House  and  justified  by  its  authority. — 
"The  present,"  he  says,  "is  a  case  of  that  description." 
"If  the  complaint  appears  on  the  record  to  be  made 
"against  an  act  of  one  of  the  Houses,  so  that  the  court  is 
"called  upon  to  say  whether  the  privilege  alleged  in  ju9* 
"tification  belongs  to  the  House,  or  is  usurped,  the  point 
"of  privilege  arises  directly ^  whether  raised  by  the  decla* 
"ration,  or  by  any  subsequent  pleading."  "With  a  ques* 
"tion  of  privilege,  raised  incidentally ^  the  court  must  deal 
"as  it  best  can."  "  In  such  a  case  necessity  may  require 
"that  the  existence  of  the  privilege  should  be  examined 
"into;  but  the  necessity  which  makes  the  rule  points  out 
"its  limit  Where  an  act  of  either  house  is  complained 
"of,  no  such  necessity  can  exist.  Here  an  adjudication 
"has  been  made  on  the  very  point,  and  by  a  court  of  ex- 
"dusive  jurisdiction;  and  such  an  adjudication  is  binding." 


Digiti 


ized  by  Google 


116    EXPARTE  JOHN  NUGENT,  ON  HABEAS  CORPUS. 

So  much  of  the  argument  of  the  Attorney  General 
in  the  case  of  Stodkdale  v.  Hamard  seemed  necessary  to 
be  stated  that  the  opinion  of  Ld.  Ch.  J.  Denman  might  be 
understood.  The  Atty.  General  contended,  1st,  that  when 
the  question  of  privilege  came  directly  before  the  Court 
it  could  not  inquire  into  it ;  and  2nd  that  in  the  case  then 
before  him  it  did  come  directly  in  question. 

In  support  of  the  first  proposition  he  cited  the  following 
cases,  all  of  which  were  cases  of  Habeas  Corpus. 

1.  Sir  Robt.  Pye's  case,  cited  in  5  How.  St.  Tr.  948. 

2.  Lord  Shaftesbury's  case,  6  How.  St.  Tr.  1269,  S.  C. 
1.  Mod.  144,  3  Keb.792, in  which  Sir  Thos.  Jones,  Justice, 
said :  ^*  The  cases,  where  the  courts  of  Westminster  Hall 
^'have  taken  cognizance  of  privilege,  difier  from  this  case; 
''for  in  those  it  was  only  an  incident  to  a  case  before  them 
«<  which  was  of  their  cognizance ;  the  direct  point  of  the 
^'matter  now  is  the  judgment  of  the  Lords.  This  court 
'*can  neither  bail  nor  discharge  Uie  Earl." 

Wylde,  Rainsford  and  Twisden,  Justices,  concurred. 
8-  Captain  Streater's  case,  5  How.  St.  Tr.  866. 

4.  The  Protector  and  Captain  Streeter,  Style  415. 

5.  Regina  v.  Paty,  2 Lord  Raymond,  1105,  mwhich eleven 
of  the  12  Judges  agreed  that  the  court  of  Queen's  Bench 
had  no  jurisdiction  in  the  case  of  Parliamentary  commit- 
ment, and  could  not  discharge  the  prisoners.  But  in  that 
case. 

Holt,  Ch.  J.  who  was  the  dissenting  judge,  said,  in  p. 
1114,  "as  to  what  was  said  that  the  House  of  Commons 
''are  judges  of  their  own  privileges,  thai  they  are  so  when 
'Ht  comes  before  them.  And  as  to  the  instances  cited,  where 
''the  judges  have  been  cautious  in  giving  any  answer  in 
"Parliament  in  matters  of  privilege  of  Parliament ;  he 
"said  the  reason  of  that  was  because  the  members  knew 
"probably  their  own  privileges  better  than  the  Judges ; 
"but  when  a  matter  of  privilege  comes  in  question  in  West* 
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^^mifuter  Hattt  the  Judges  must  determine  it,  as  they  did 
in  BjfmatCi  case* 

6.  Alexander  Murrojf^i  coie^  decided  in  B.  R.  anno.  1751, 
1  Wilam  299,  upon  Habeas  Carpui^  in  which  Wright,  J. 
said ;  *<the  House  of  Commons  is  nndoubtedly  an  high 
^^coort,  and  it  is  agreed,  on  all  hands,  that  they  havepow^ 
*'er  to  jadge  of  their  own  privileges ;  it  need  not  appear 
/*to  Mi  what  the  contempt  was,  for  if  it  did  appear  we 

''could  not  judge  thereof."  Dennison,  J.added,  ''this  court 
"has  no  jurisdiction  in  the  present  case.  We  granted 
"the  Habeas  Carpus^  not  knowing  what  the  commitment 
"was ;  but  now  it  appears  to  be  for  a  contempt  of  the 
"privileges  of  the  House  of  Conmions;  what  those  privi- 
"leges  (of  either  house)  are,  we  do  not  know,  nor  need 
"they  tell  us  what  the  contempt  was,  because  we  cannot 
"judge  of  it." 

7.  Brass  Crosby's  case,  2.  W.  BL  754,  upon  Habeas  Cor^ 
pusj  in  which  the  counsel  of  the  prisoner  contended  that 
the  offence  stated  in  the  warrant  of  commitment  was  no 
contempt ;  and  that  that  court  had  a  right  to  judge  of  the 
privileges  of  the  House  of  Commons ;  and  was  often 
obliged  to  take  notice  of  them  incidenially,  as  in  Mr.  WUkes* 
case.  But  ike  court  said,  "they  never  discharge  persons 
"committed  for  a  contempt  by  any  Supreme  Court.  That 
"the  law  has  intrusted  to  these  the  power  of  judging  of 
"their  own  contempts." 

8.  In  the  case  of  Alderman  Oliver,  2  W.  Bl.  758,  which 
Was  the  same  in  its  circumstances  with  that  of  Lord  May-t 
or  Crosby;  a  Hab.  Corp.  was  sued  out  in  the  court  of 
Exchequer,  and  a  like  judgment  was  given  by  the  unan*f 
imous  opinion  of  the  Barons. 

9.  In  Rexv.  Fowler,  8T.R.  314,  Ld.  Kenyon  said,  "we 
"were  bound  to  grant  this  Habeas  Corpus ;  but  having 
"seen  the  return,  we  are  bound  to  remand  the  deft,  to 
"prison  because  the  subject  belongs  ad  aliud  examen :" 
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and  6E088,  J.  said :  <<that  the  adjadication  of  the  Honse 
'^on  a  contempt  was  a  conviction  and  the  commitment  in 
^Hsonseqnencey  execution:  that  every  court  must  he  sole 
^*judge  of  its  own  contempts ;  and  that  no  case  appeared 
'*in  which  any  court  of  Westmimster  Hall  ever  deter^ 
**mined  a  matter  of  privilege  which  did  not  come  intidet^ 
''UMjf  before  them." 

10.  In  Rex  v.  Hchkmue,  2  CM.  Rep.  907,  the  commit- 
ment was  by  the  House  of  Commons  for  a  contempt  in 
publishing  a  libeL  The  Court  said  t  **the  cases  of  Lord 
^^Skaftekmry  and  Rex  v.  Paiy  are  decisive  authorities  to 
*^show  that  the  courts  of  Westminster  Hall  cannot  judge 
«of  any  law,  custom  or  usage,  and  consequently  they  can- 
'^not  discharge  a  person  committed  for  a  contempt  of  Par- 
*4iament  The  power  of  eommtmetU  for  coniewipt  i$  incident 
^^io  every  court  of  justice  ;  and  more  eepedaUjf  it  belongs  to 
**the  kigk  court  of  Parliament;  and  therefore  it  is  incom- 
<*petent  for  this  court  either  to  question  the  privileges  of 
**the  House  of  Commons,  or  a  commitment  for  an  offence 
**  which  they  have  adjudged  to  be  a  contempt  of  those 
^^privileges. 

11.  In  Burdett  v.  CoUnan  in  14  East  163,  the  action  woe 
for  false  imprisonmentjsakdihe  defl.  an  officer  of  the  House 

of  Commons,  pleaded  the  order  of  the  House  in  justifica- 
tion, and  was  acquitted.  The  case  was  taken  up  to  the 
House  of  Lords,  where  it  was  held  that  the  complaint 
wm  answered,  and  that  the  warrant  of  commitment ^  would 
have  sufficed  on  a  return  to  a  Habeas  Corpus. 

12.  In  the  case  of  Stockdale  v.  Hansard^  0  Adolphus  tf 
Ellis,  1,  86  Com.  L.  Rep.  74.  Ch.  J.  Dcnman,  said  :  '<but 
'<as  to  these  proceedings  by  Habeas  Corpus,  it  may  be 
**enough  to  say  that  the  present  is  not  of  that  class ;  and 
''that  when  any  such  may  come  before  us,  we  will  deal 
''with  it  as  in  our  Judgment  the  law  may  appear  to  re- 
• 'quire." 
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Again,  in  the  same  case  p.  79,  36  Cam.  L.  Rep.  Ch.  J. 
Denman,  says;  *'bat  even  supposing  this  court  would  be 
'*bound  to  remand  a  prisoner  committed  by  the  House  for 
''a  contempt,  however  insufficient  the  cause  set  out  in  the 
"return — that  could  only  be  in  consequence  of  the  house 
"having  jurisdiction  to  decide  upon  cantempU.  In  this  case 
"we  are  not  trying  the  right  of  a  subject  to  he  tet  free  from 
'Mmprisonment  for  contempt ;  but  whether  the  order  of 
"the  House  of  Commons  is  of  potoer  to  protect  a  wrong- 
"doer  agaifut  making  reparation  to  the  injured  man." 

Again,  Ch.  J.  Denman,  (in  p.  62)  in  the  same  case^said: 
"the  other  concession"  (of  the  Atty.  General)  "to  which  I 
"allude,  is,  that  when  matter  of  privilege  comes  before 
"the  courts,  not  directly^  but  incidentally^  they  may,  be- 
"cause  they  must  decide  it.  Otherwise,  said  the  Atty. 
"Genl.  there  must  be  a  failure  of  justice.  And  such  has 
"been  the  opinion  even  of  those  judges  who  have  spoken 
"with  the  most  profound  veneration  of  privilege.  The 
"rule  is  difficult  of  application." 

In  the  same  case,  (Stockdale  v.  Hansard,  p.  93,  36  C. 
L.  Rep.)  Littledale,  J.  says :  "But  it  is  said  that  the 
"question  of  the  privilege  of  the  House  of  Commons 
"comes  directly  before  the  court  upon  the  pleadings;  and 
"that  therefore,  upon  all  authorities^  it  is  quite  clear  it  is 
"not  competent  to  this  court  to  inquire  into  the  question 
"of  privilege  ;  and  it  is  said  that  it  is  in  effect  the  same 
"case  in  principle  as  Burdett  v.  Abbot,  14,  East  1,  and  that 
"it  was  there  held  that  the  defence,  being  founded  on  the 
"order  of  the  House  to  do  the  thing  complained  of,  raised 
"the  question  of  privilege  directly  ;  and  that  the  court 
"could  not  investigate  the  legality  of  that  order.  But 
"this  differs  very  materially  from  Burdett  v.  Abbot.  That 
"was  an  action  against  the  speaker  himself  for  an  act 
"done  by  him  in  the  House.  The  act  done  by  him  was  to 
"commit  an  individual  whom  the  House  adjudged  to  be 
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'guilty  of  a  contempt  to  the  houses  and  who  had  been,  for 
*'(hat,  ordered  to  be  taken  into  castody ;  and  there  was  a 
'^specific  order  of  the  hoase  as  to  the  particular  thing  to 
'<be  done  ;  bnt  this  case  is  altogether  different :  these  de- 
''fendants  are  not  members  of  the  house,  but  agents  em- 
'^ployed  by  them.  The  pltff.  is  a  perfect  stranger  to  the 
'<House.  He  has  been  guilty  of  no  insult  or  contempt  of 
<Hhe  House;  and  there  is  no  order  of  the  house  applica- 
'^ble  to  him.  He  stands,  therefore,  in  the  situation  of  a 
'^stranger  to  the  house,  complaining  of  persons  who  are  not 
^'members  of  the  House,  but  merely  employed  to  distribute 
^ 'their  papers.  Lord  Ellenborough,  in  the  course  of 
''his  judgment,  says  (14  East  138)  that  independently  of 
''any  precedents  or  recognized  practice  on  the  subject, 
"such  a  body  as  the  House  of  Commons  must,  a  priori^ 
"be  armed  with  a  competent  authority  to  enforce  the  free 
"and  independent  exercise  of  its  own  proper  functions, 
"whatever  those  functions  may  be.  But  yet  when  he 
"comes  to  the  summoning  up  the  points  for  the  consider- 
"ation  of  the  court,  and  gives  the  first  part  of  his  judg- 
"ment,  he  says,  first,  that  'it  is  made  out  that  the  power 
"of  the  house  of  Commons  to  commit  for  contempt  stands 
"upon  the  ground  of  reason  and  necessity  independent  of 
"any  positive  authorities  upon  the  subject;  but  it  is  also 
'*made  out  by  the  evidence  of  usage  and  practice,  by  leg- 
"islative  sanction  and  recognition,  and  by  the  judgments 
"of  the  courts  of  law,  in  a  long  course  of  well  established 
"precedents  and  authorities,'  14  East  158.  I  admit  that 
"it  is  very  difficult  to  draw  the  line  between  the  question 
"of  privilege  coming  directly  before  the  court ;  and  where 
"it  comes  incidentally :  the  shades  of  difference  run  into 
"one  anotlier.  The  decisions  and  dicta  of  the  judges 
"who  have  said  that  the  House  of  Commons  are  the  only 
"judges  of  their  own  privileges,  and  that  the  courts  of 
"common  law  cannot  be  judges  of  the  privileges  of  the 
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*<Hou8e  of  Commons,  are  chiefly  where  the  question  has 
^'arisen  on  commitments  for  contempt ;  upon  which  no  doubt 
**could  ever  be  entertained,  but  that  the  House  are  the  only 
^^judges  of  what  is  a  contempt  to  their  House  generally;  or  to 
**some  individual  member  of  it :  but  no  case  has  occurred 
**where  the  courts  or  judges  have  used  any  expressions 
"to  show  that  they  are  concluded  by  the  resolution  of 
"the  House  of  Commons  in  a  case  like  the  present." 

Again,  in  p.  94,  36  Com.  L.  R.  he  says,  "  there  is  no 
doubt  about  the  right,  as  exercised  by  the  two  Houses 
of  Parliament  in  regard  to  contempts  or  insults  offered  to  the 
House,  either  within  or  without  their  walls;"  "and  as  to 
any  other  thing  which  may  appear  to  be  necessary  to 
carry  on,  and  conduct  the  great  and  important  functions 
of  their  charge.  In  the  case  of  commitments  for  contempts 
there  is  no  doubt  but  that  the  House  is  the  sole  Judge  whether 
it  is  a  contempt  or  not ;  and  the  courts  of  common  law  will 
not  inquire  into  it.  The  greatest  part  of  these  decisions 
and  dictttj  where  the  judges  have  said  that  the  Houses  of 
Parliament  are  the  sole  judges  of  their  own  privileges, 
have  been  where  the  question  has  arisen  upon  commii- 
mentsfor  contempt^  and  as  to  which,  as  I  have  before  re- 
marked, no  doubt  can  be  entertained. 

"  But  not  only  the  two  houses  of  Parliament,  but  every 
court  in  Westminster  Hall  are  themselves  the  sole  judges 
whether  it  be  a  contempt  or  not ;  although  in  cases  where 
the  court  did  not  profess  to  commit  for  a  contempt,  but 
for  some  matter  which  by  no  reasonable  intendment  could 
be  considered  as  a  contempt  to  the  court  committing,  but 
a  ground  of  commitment  palpably  and  evidently  unjust 
and  contrary  to  law  and  natural  justice^  Ld.  Elllnbok- 
OUGH  says,  that  in  the  case  of  such  a  commitment,  if  it 
should  ever  occur  (but  which  he  said  he  could  not  possibly 
anticipate  as  ever  likely  to  occur)  the  court  must  look  at 
it,  and  act  upon  it,  as  justice  may  require^  from  whatever 
court  it  may  profess  to  have  proceeded." 
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Again,  Littledale,  J.  in  p.  102,  says,  **I  therefore, 
upon  the  whole  of  this  case,  again  point  oat  what  Lord 
EUenboroagh  very  much  relied  apon  in  his  judgment  in 
Bmrdett  V.  Abbot,  14  East  158,  when  he  said  that,  <it  is 
made  oat  that  the  power  of  the  Hoase  of  Commons  to 
commit  for  contempt,  stands  apon  the  groand  of  reason  and 
necessity  independent  of  any  positive  authorities  on 
the  subject ;  but  it  is  also  made  out  by  the  evidence  of 
usage  and  practice,  by  legislative  sanction  and  recognition, 
and  by  the  judgments  of  the  courts  of  law  in  a  long  course 
of  well  established  precedents  and  authorities."  "But 
inthecoMenow  before  the  court  {Stockdale  v.  Hamatd)  I 
think  that  the  power  of  the  House  of  Commons  to  order 
the  pvbUcation  of  papers  containing  defamatory  matter,  does 
not  stand  on  the  ground  of  reason  and  necessity,  inde- 
pendent of  any  positive  authorities  on  the  subject.  And 
I  also  think  that  it  is  not  made  out  by  the  evidence  of 
usage  and  practice,  by  legislative  sanction  and  recognition 
in  the  courts  of  law  in  a  long  course  of  well  established 
precedents  and  authorities." 

In  the  same  case,  (Stockdale  v.  Hansard)  p.  107,  86 
Com.  L.  Rep.  Patteson,  J;  said :  "it  is  indeed  quite  true 
that  the  members  of  each  House  ql  Parliament  are  the  sole 
judges  whether  their  privileges  have  been  violj^ted,  and 
whether  thereby  any  person  has  been  guilty  of  a  contempt 
of  their  authority ;  and  so  they  must  adjudicate  on  the  ex- 
tent of  their  privileges.  All  the  cases  respecting  commit- 
ments by  the  House,  mostly  raised  upon  writs  of  Habeas 
Corpus,  and  collected  in  the  arguments  and  judgments 
in  Burdett  V.Abbot,  14  East,  1,  establish,  at  the  most,  only 
these  points  that  the  House  of  Commons  has  power  to  com- 
mit for  contempt;  and  that  when  it  has  soconmiitted  any 
person,  the  court  cannot  question  the  propriety  of  such 
commitment,  or  inquire  whether  the  person  committed  had 
been  guilty  of  a  contempt  of  the  House;  in  the  same  manner 
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as  this  court  cannot  entertain  any  snch  questions  if  the 
commitment  be  by  any  other  court  having  power  to  com- 
mit for  contempt.  In  snch  instances  there  is  an  adjudi- 
cation of  a  court  of  competent  authority  in  tlie  particular 
case  ;  and  the  court  which  is  desired  to  interfere,  not  be- 
ing a  eourt  of  error  or  appeal,  cannot  entertain  the  ques- 
tion whether  the  authority  has  been  properly  exercised. 
"In  order  to  make  cases  of  commitment  bear  upon  the 
present  some  such  case  should  be  shown  in  which  the  pow- 
er of  the  House  of  Commons  to  commit  for  contempt  un- 
der any  circumstances  was  denied,  and  in  which  this 
court  had  refused  to  enter  into  the  question  of  the  exis- 
tence of  that  power.  But  no  such  case  can  be  found,  be- 
cause it  has  always  been  held  that  the  House  had  such 
power ;  and  the  point  attempted  to  be  raised,  in  the  cases 
of  commitment,  has  been  as  to  the  due  exercise  of  such 
power.  The  other  cases  which  have  been  cited  in  argu- 
ment, relate  generally  to  the  privileges  of  individual  mem- 
bers, not  to  the  power  of  the  House  itself  acting  as  a 
body;  and  hence,  as  I  conceive,  has  arisen  the  distinction 
between  a  question  of  privilege  coming  directly  or  ittci- 
dentally  before  a  court  of  law.  It  may  be  difficult  to  ap- 
ply the  distinction.  Yet  it  is  obvious  that,  upon  an  appli- 
catior  for  a  writ  of  Habeoi  Corpus  by  a  person  committed 
by  the  House^  the  question  of  the  power  of  the  House  to 
commit,  or  of  the  due  exercise  of  that  power,  is  the  orig- 
inal and  primary  matter  propounded  to  the  court j  and 
arises  directly.  Now  as  soon  as  it  appears  that  the  House 
has  committed  the  person  for  a  cause  within  their  juris- 
diction, as,  for  instance,  a  contempt  so  adjudged  by  them  to 
bCf  the  matter  has  passed  in  rem  judicatumy  and  the  court, 
before  which  the  party  is  brouglit  by  writ  of  Habeas  Cor- 
pus,  must  remand  him.  But  if  an  action  be  brought  in  this 
court  for  a  matter  over  which  the  court  has  general  juris- 
diction ;  as,  for  instance,  for  a  libel,  or  for  an  assault  and 
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imprisonmenty  and  the  plea  fir$t  dedara  Uiat  the  authority 
of  the  House  of  Commons,  or  its  powers,  are  in  any  way 
connected  with  the  case,  the  question  maybe  said  to  arise 
incidentally.  The  court  must  give  some  judgment— must 
somehow  dispose  of  the  question.  I  do  not,  however,  lay 
any  great  stress  on  this  distinction.  It  seems  to  me  that  if 
the  question  arises  in  ike  progreu  of  a  cotue ,  the  court 
must  of  necessity  adjudicate  upon  it,  whether  it  can  be 
said,  in  strict  propriety  of  language,  to  arise  directfy  or 
iwddemtaUj/J*^ 

In  the  same  case,  {Stodsdale  v.  Hamardf  p.  121,  122) 
Coleridge,  J.  said :  <*I  know  it  will  be  said  that  in  many 
of  the  cases  alluded  to  the  question  of  privilege  has  arisen 
inddentaUy  only ;  and  that  in  such,  ex  nece$ntaie  the  courts 
have  interfered.  In  what  sense  **  incidemtaUjf  "  is  here 
used,  has  been  often  asked,  and  never,  as  yet,  satisfacto- 
rily answered.  In  what  sense  a  greater  necessity  exists 
in  one  case  than  the  other,  has  not  been  made  out  The 
cases  of  Habeat  Corpus  are  generally  put  as  instances 
where  the  question  arises  directly.  Let  me  suppose  the 
return  to  state  a  commitment  by  the  speaker  under  a  res- 
olution of  the  House  ordering  the  party  to  capital  pun- 
ishment for  a  larceny  committed ;  it  will  hardly  be  said 
that  a  stronger  case  of  necessity  to  interfere  could  be 
supposed ;  and  yet  it  must  be  admitted  on  the  other  hand, 
the  qvLesiionot privilege  ox  power ^  [between  which  the  ar- 
gument for  the  defts.  makes  no  difference]  would  arise  di- 
rectly. A  case  therefore  may  be  supposed  in  which  it 
would  be  necessary  to  interfere,  even  when  the  so  doing 
would  be  a  direct  adjudication  upon  the  act  of  the  House.  It 
should  seem  then  that  some  other  test  must  be  applied  to 
ascertain  in  what  sense  it  is  true  that  the  House  can  alone 
declare  and  adjudicate  upon  its  own  privileges. 

*<I  venture  with  great  diffidence  to  submit  the  view  which 
I  have  taken  of  these  embarrassing  questions,  not  as 
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ehiimina:  the  suspicious  merit  of  novelty,  but  as  one  which 
will  at  least  remove  all  difficulties  in  theory,  and  be  found, 
I  believe,  not  inconsistent  with  the  general  course  of  au- 
thorities. I  say  general  course  ;  for  during  so  long  a  se- 
ries, carried  through  times  so  differing  in  political  bias 
and  between  such  parties  as  either  House  of  Parliament 
on  one  side,  and  the  courts  of  law,  individual  judges  or 
litigant  suitors  on  the  other,  it  would  be  quite  idle  to  ex- 
pect that  any  one  uniform  principle  should  be  found  to 
have  invariably  prevailed. 

"In  the  lust  place  1  aj)prehend  that  the  cpiestion  of  privi- 
le<re  arises  directly  wherever  the  House  has  adjudicated 
uj)on  the  very  fact  between  the  parties,  and  there  only  : 
AVherever  Ihis  appears  and  the  case  maybe  one  of  privi- 
l(\ffe,  no  court  ought  to  inquire  whether  the  House  has 
adjudicated  properly  or  not.  But  whether  directly  aris- 
ing or  not,  a  court  of  law,  I  conceive,  must  take  notice  ol 
the  distinction  between  privilege  w^(\  potter  ;  and  w!ien^ 
the  act  has  not  been  done  wiffiin  the  Htmse  (for  of  no  net 
there  done,  can  any  tribunal,  in  my  opinion,  take  c«>i»ni- 
zarce  but  the  House  itself)  and  is  clearly  of  a  njlure 
transcending  the  legal  limits  of  privilege,  it  (the  court,) 
will  proceed  against  the  doer  as  a  transgressor  of  the  law. 

To  apply  these  principles  to  the  case  in  which  on  thi' 
return  to  a  Habeas  Corpus,  it  ap[>e:irs  that  the  House  ha< 
committed  for  a  contempt  in  the  breach  of  its  privileges. 
I  subscribe  entirely  to  the  ikntisions,  and  I  agree  also  with 
the  (licta  which,  in  some  of  them,  this  court  has  thrown  out 
on  supposed  extreme  cases.  In  every  one  of  these  cases 
the  House  has  actually  adjudicated  on  the  very  point  rais- 
ed in  the  return,  and  the  committal  is  in  execution  of  its 
judgment.  In  all  of  them  the  warrant,  or  order,  has  set 
out  that  which,  on  the  face  of  it  either  clearly  is,  or  may 
be,  a  breach  of  prinlege  ;  or  it  has  contented  itself  with 
stating  the  party  to  have  been  guilty  of  a  contempt,  with- 
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oat  specifying  the  nature  of  it,  or  the  acts  constituting  it 
Brau  CroAy*s  casCf  3  WUs.  188,  is  an  instance  of  the  for- 
mer.   Lord  Shaftesbury  $  1  Mod.  144,  of  the  latter.    The 
difference  between  the  two  is  immaterial  on  the  present 
question,  which  is  one  of  jurisdiction  only.    Although,  in 
the  case  of  an  inferior  court  over  which  this  court  exercises 
a  power  of  revision  and  control  even  in  matters  directly 
within  their  cognizance,  it  will  require  to  see  the  cause 
of  committal  in  the  warrant,  yet,  with  regard  to  courts  of 
8o  high  a  dignity  as  the  Houses  of  Parliament,  if  an  ad- 
judication be  stated  generally,/or  a  contempt^  as  contempts 
are  dearly  within  their  cogmizance ;  a  respectful  and  a  reas- 
able  intendment  will  be  made  that  the  particular  facts  on 
which  the  committal  in  question  has  proceeded,  warranted 
it  in  point  of  jurisdiction ;  for,  (that  being  assumed,)  the 
propriety  of  the  adjudication,  would  of  course,  not  be  in- 
quired into.    But  in  both  cases  the  principle  of  the  decis- 
ion is  that  there  has  been  an  adjudication  by  a  court  of 
competent  jurisdiction.    Thus,  in  the  former,  De  Grey, 
Ch.  J.  says:  ^When  the  House  of  Commons  adjudge  any 
thing  to  be  a  contempt,  or  a  breach  of  privilege,  their  ad- 
judication is  a  conviction^  and  their  commitment  in  conse- 
quence, is  Execution;  and  no  court  can  discharge,  or  bail 
a  person  that  is  in  execution  by  the  judgment  of  any  other 
court.    The  House  of  Commons,  therefore,  having  an  am- 
thority  to  commit^  and  that  commitment  being  an  Execu- 
tion, the  question  is,  what  can  this  court  do  ?    It  can  do 
nothing  when  a  person  is  in  execution  by  the  judgment  of 
a  courtof  competent  jurisdiction :  In  such  case  this  court 
is  not  a  court  of  appeal.*    And  in  the  latter,  in  which  the 
main  contest  was  on  the  generality  of  the  order  of  the 
Lords,  Rainsford,  Ch.  J.  says:  (1  Mod.  158.)    «The  com- 
mitment, in  this  case,  is  not  for  safe  custody,  but  he  is  in 
execution  on  the  judgment  given  by  the  Lords  for  the  con^ 
tempt ;  and  therefore  if  he  be  bailed  he  will  be  delivered 
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ont  of  execution ;  because  for  a  contempt  in  facie  curice 
there  is  no  other  judgment  or  execution.' 

''The  same  principle  will  explain  and  justify  the  observa- 
tions which  have  been  made  by  different  judges  from  time  to 
time,  with  regard  to  supposed  cases,  even  of  direct  adjudi- 
cation ;  and  if  it  should  appear  that  the  vice,  alleged  against 
the  proceeding,  is  not  of  improper  decision,  or  excess  of 
punishment,  but  a  total  want  of  jurisdiction;  in  other 
words,  where  it  is  contended  that  either  house  has  not 
acted  in  the  exercise  of  a  privilege^  but  in  the  usurpation  of  a 
power ^  it  cannot  be  doubted  that  the  same  judges  who 
were  most  cautious  in  refraining  from  interfering  with 
privilege,  properly  so  called,  would  have  asserted  the 
right  of  the  court  to  restrain  the  undue  exercise  of  power. 
The  fact  of  adjudication  /Aenlias  no  weight,  because  the 
court  adjudging  had  no  jurisdiction.  Many  such  instances 
have  been  referred  to  in  the  argument.  I  pass  over  the 
luminous,  and,  as  I  think,  the  still  unanswered  judgment 
of  Lord  Holt  in  Regina  t?.  Paty^  2  Ld.  Raym.  1012,  (and 
the  judgments,  &e.  cited  p.  39)  which  is  bottomed  on  this 
principle ;  but  I  will  cite  by  way  of  illustration,  the  dicta 
of  Ld.  Kenyon  and  Ld.  Ellenborough  whom  I  select 
not  only  for  their  pre-eminent  individual  authority,  but 
also  because  I  can  cite  from  their  judgments  in  cases  in 
which  they  were,  with  a  firm  and  favorable  hand,  uphol- 
ding the  just  privileges  of  the  Commons.  And  it  is  satis- 
factory to  see  that  the  distinction  was  even  then  present 
to  their  minds." 

**  Ld.  Kenyon  in  Rex  v.  Wright,  8  T.  R.  296,  after  say- 
ing Hhis  is  a  proceeding  of  one  branch  of  the  Legislature 
and  therefore  we  cannot  inquire  into  it,'  immediately 
qualifies  the  generality  of  that  remark,  by  adding,  *I  do 
not  say  that  cases  may  not  be  put  in  which  we  would  in- 
quire whether  or  not  the  House  of  Commons  were  justi- 
fied in  any   particular  measure :    if,  for  instance,   they 
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shoald  send  their  Serjeant  at  arms  to  arrest  a  counsel  here 
who  was  arguing  a  case  between  two  individuals ;  or  to 
grant  an  injunction  to  stay  proceedings  here  in  a  common 
action,  undoubtedly  we  should  pay  no  attention  to  it.* — 
In  each  case  here  supposed  there  would  have  been  a  di- 
red  adjudication  upon  the  very  matter ;  and  in  each,  there 
would  have  been  a  claim  of  privilege ;  but  the  facts  would 
have  raised  the  preliminary  question,  whether  privilege 
or  not ;  into  that  inquiry  Ld.  Kenyon  would  have  felt  him- 
self  bound  to  enter;  and  when  he  had  satisfied  himself 
that  there  was  no  such  privilege  the  fact  of  jurisdiction 
would  have  become  immaterial. 

<'So  in  the  most  learned  and  able  argument  of  Holroyd, 
in  Burdett  v.  Abbots  14  Ea$t  128,  when  he  had  put  a  case 
of  the  Speaker  issuing  his  warrant,  by  the  direction  of  the 
House,  to  put  a  man  to  death,  Ld.  Ellenborough  inter- 
posed  thus :  'the  question  in  all  cases  would  be  whether 
the  House  of  Commons  were  a  court  of  competent  juris- 
diction for  ^e  purpose  of  issuing  a  warrant  to  do  the  act. 
Tou  are  putting  an  extravagant  case.  It  is  not  pretended 
that  the  exercise  of  a  general  jurisdiction  is  any  part  of 
their  privileges.  Where  that  case  occurs,  (which  it  never 
will)  the  question  would  be  whether  they  had  general  ju- 
risdiction to  issue  such  an  order ;  and  no  doubt  the  courts 
of  justice  would  do  their  duty.*  This  case  again  supposes 
an  adjudication ;  bat  can  lauguage  be  more  clear  to  show 
the  undoubting  opinion  of  that  great  judge  that  it  would 
have  been  still  open  to  this  court  to  inquire  into  the  juris- 
diction of  the  House.  And  can  any  one  seriously  believe 
that  the  fact  of  a  previous  declaration,  by  the  House,  that 
they  had  such  jurisdiction,  would  have  been  considered 
by  him  as  shutting  up  that  inquiry  ? 

*'Again  the  same  principle  relieves  me  from  all  diffi- 
culty as  to  cases  where,  at  first  sight,  the  question  appears 
to  arise  directly,  but  where,  still,  the  court  of  law  would 
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have  to  determine  the  case  before  it  upon  facts  already 
directly  adjudicated  upon  by  the  House.  Such  was  the 
celebrated  case  of  Burdett  v.  Abbots  14  Eatt  1,  in  the  de- 
cision of  which  I  most  heartily  concur.  There  the  action 
was  trestpius  quare  dausam  fregit  and  assault  and  false  im- 
prisonment :  but  the  defence  was  a  procedure  in  execu- 
tion of  a  sentence  of  the  House  of  Commons.  If  that 
sentence  were  pronounced  by  a  competent  court,  it  war- 
ranted all  that  was  done.  The  only  question  that  could 
be  made  upon  any  principle  of  law,  was  the  competency 
of  the  adjudicating  court :  and  the  competency  of  the 
House  to  commit  for  a  contempt^  being  not  seriously  doubt- 
ed, there  was  a  direct  adjudication,  into  the  propriety  of 
which  this  court  would  not  inquire.  It  could  not  inquire 
into  it  without  trying  over  again  what  has  already  been  de- 
cided in  the  House^  t.  e.  whether  Sir  Francis  Burdett  had 
been  guilty  of  a  contempt:  but  this  would  have  been  contrary 
to  the  plainest  principles  of  lawJ*^ 

In  tlie  case  of  the  Sheriff  of  Middlesex^  Hillary  Term^ 
1840,  11th  Adolphus  fy  Ellis  273,  39  C.  L.  R.  80,  a  motion 
was  made  in  B.  R.  for  a  Habeas  Corpus  to  the  Serjeant  at 
arms  of  the  House  of  Commons  to  bring  up  the  bodies  of 
Wm.  Evans,  Esq.  and  John  Whcelton,  Esq.  with  the  day 
and  cause  of  their  being  taken  and  detained,  &c.  Tlic 
writ  was  issued,  and  the  serjeant  at  arms  returned  that 
he  took  and  still  detains  the  said  Wm.  Evans,  and 
John  Wheelton,  by  virtue  of  the  following  warrant  under 
the  hand  of  the  Speaker  of  the  House  of  Commons. — 
Martis  21 'o.  die  Januarii  1840. 

"Whereas  the  House  of  Commons  have  this  day  resolwd 

that  Wm.  Evans,  Esq.  and  John  Wheelton,  Esq.  Sherifl* 

of  Middlesex,  having  been    guilty    of  a  contempt  ancl 

breach  of  the  privileges  of  tliis  House,  be  committed  to 

the  custody  of  the  serjeant  at  arms  attending  this  House, 

These  are  therefore  to  require  you  to  take  into  your 
Vol  VII — ^9 
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eostody  the  bodies  of  the  said  William  Evans  and  John 

WheeltoB,  and  them  safely  keep  daring  the  jdeasore  of 

this  house ;  for  which  this  shall  be  your  sufficient  warrant. 

Giren  ander  my  hand,  the  21st  day  of  Janaarjt  1840, 

CHARLES  SHAW  LEFEYKE, 

Speaker. 
To  die  Serjeant  at  Arms  attending  the  Hoose  of  Com- 


The  return  being  filed,  the  counsel  for  the  prisoners 
contended  that  the  return  was  bad  on  these  grounds : 

First,  that  there  was  in  fact  no  legal  cau^e  for  the 
commitment ;  tkat  ike  court  may  inqmire  inio  tkiSf  by  the 
statute  of  56  6.  3,  c.  100,  which  enacts  <*that  where  any 
person  shall  be  confined  or  restrained  of  his  or  her  liberty 
(otherwise  than  for  some  criminal  or  supposed  criminal 
matter,  and  except  persons  imprisoned  for  debt  or  by  pro- 
cess in  any  civil  suit)  a  judge  shall,  on  proper  complaint, 
award  a  habeas  earpui  **  and  that  in  all  cases  provided  for 
by  the  act,  although  the  return  to  the  habem^  corpw  be 
sufficient  in  law,  it  shall  be  lawful  for  the  judge  before 
whom  it  is  returnable,  to  examine  into  the  truth  of  the 
facts  therein  set  forth,  by  affidavit  or  by  affirmation^  &c. 
and  to  do  therein  as  to  justice  shall  appertain.'' 

And  the  counsel  of  the  prisoners  contended  that  ^*if  the 
court  may  inquire  into  the  truth  of  the  facts  it  is  shown 
here,  on  affidavit  that  the  Sheriff  is  committed  for  having 
acted  in  the  lawful  execution  of  process,  and  that  the  pro- 
ceeding of  the  House  of  Commons  is  in  opposition  to  the 
judgment  delivered  in  Stockdale  v.  Hamard^  9  Adolpkus 
If  EUiiy  1,  36  E.  C.  L.  R.  13,  which,  until  reversed  on 
appeal,  is  the  law  of  the  land/' 

Secondly,  (in  p.  84)  the  counsel  of  the  prisoners  con- 
tended that  'Hhe  return  is  bad  because  it  does  not  state  the 
facts  on  which  the  contempt  arises^^^  and  they  said  (p.  84) 
**there  are  only  three  precedents  of  Parliamentary  com- 
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mitm^nts  which  have  been  supported,  where  no  groands 
were  set  forth."     "The  first  is  in  Streater*i  cau^  5  How* 
St  Tr.  365,  which  from  the  absurdity  of  the  reasons  by 
which  the  commitment  was  upheld,  cannot  be  considered 
of  any  weight    The  next  occurs  in  the  Earl  of  Shaftes^ 
bury'i  case,  4  How.  St.  Tr.  1269,  S.  C.  1  Mod.  144,  which 
was  decided  in  bad  times  and  is  not  a  precedent  by  which 
any  subsequent  decision  can  be  supported.    The  proceed<- 
ings  of  the  House  of  Lords,  against  the  Earl,  were  by  the 
House  itself  declared  unparliamentary,  and  ordered  to  be 
vacated  in  the  Journals  that  they  might  never  be  drawn 
into  precedent,  6  Haw.  St.  Tr.  1310."  "The  third  instance, 
and  the  only  one  since  the  Revolution,  was  in  Alexander 
Murray's  coie^  1   WiU.  299.    There  indeed  two  of  the 
judges,  one  of  whom  relied  on  ike  case  of  Lord  Shaftesbury  ^ 
said  that  "if  the  contempt  had  been  specified,  this  court 
could  not  judge  of  it ;  but  the  third,  Foster,  J.  appears 
to  have  relied  upon  the  circumstance  of  the  contempt  be^ 
ing  committed  in  the  face  of  the  House ;  and  the  parties 
ular  point  now  in  question  does  not  seem  to  have  been 
taken  at  the  bar.    In  more  modern  cases  the  grounds 
from  which  the  contempt  was  deduced  have  always  been 
stated^    It  was  so  in  Brass  Crosby^s  case  2  W.  Bl.  754,  S. 
C.  3  Wills.  188,  though  De  Grey,  Ch.J.  said  there,  as  ap- 
pears from  3  JVils.  203,  that  a  return  stating  the  breach  of 
privilege  generally  would  be  sufficient ;  but  he  seems  to 
ground  that  opinion  entirely  on  the  Earl  of  Shaftesbury's 
case.    In  Rex  v.  Flower^  8  T.  R.  314  the  warrant  was 
special ;  so  were  those  in  Sir  Francis  Burdett's  case  14 
East,  1.    Lord  Ellenborough  there  intimated  that  a  com- 
mitment stated  to  be  for  a  contempt  of  either  house,  gen- 
erally^  would  be  sufficient ;  but  the  opinion  is  thrown  out 
obiter^  and  he  seems  to  consider  Lord  Shaftesbury's  case 
an  authority  for  such  a  form.    In  the  case  of  Burdett  v. 
Abbot,  5  Dow.  165, 199,  in  the  House  of  Lords,  Ld.  El- 
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DON,  put  it  to  the  judges  ^'whether,  if  the  court  of  Com- 
mon  Pleas,  having  adjudged  an  act  to  be  a  contempt  of 
court,  had  committed,  for  the  contempt,  under  a  warrant 
stating  such  adjudication  generally,  and  the  matter  came 
before  the  King's  Bench  on  return  to  a  habeoi  carpui^  set- 
ting forth  the  warrant,  that  court  would  dischaq|;e  be- 
cause the  particular  facts  and  circumstances  of  the  con- 
tempt were  not  set  forth ;"  and  the  judges  answered  in 
the  negative.    But,  in  the  case  supposed,  the  common 
pleas  would  be  a  court  of  record  acting  according  to  the 
known  course  of  the  common  law  :  the  House  of  Com- 
mons is  not  such  a  court,  or  so  acting;  and  the  common 
pleas,  in  the  case  supposed,  would  be  punishing  for  a  con- 
tempt ofconrU    The  House  of  Commons  here  professes 
only  to  commit  for  a  contempt  of  the  privileges  of  that 
House,  without  showing  what  are  the  privileges  which 
are  supposed  to  be  infringed.    If  the  House  may  declare 
its  own  privilege  as  the  common  law  courts  declare  that 
law,  it  should,  at  least,  when  it  punishes  for  a  breach  of 
privilege,  point  out  the  privilege  violated,  so  that  the  law 
on  that  subject  may  be  known  in  future."    <<In  the  judg- 
ment of  Vauohan,  Ch.  J.  in  Bushes  ca$e^  Vaughan^  135, 
137,  it  is  said,  that  the  writ  of  habedi  corpus  commands 
the  day  and  the  cause  of  the  caption  and  detaining  of  the 
prisoner  to  be  certified  upon  the  refom,  which  if  not  done 
the  court  cannot  possibly  judge  whether  the  cause  of  the 
commitment  and  detainer  be  according  to  law  or  against 
it    Therefore  the  cause  of  the  imprisonment  ought,  by 
the  return  to  appear  as  specifically  and  certainly  to  the 
judges  of  the  return  as  it  did  to  the  court  or  person  au- 
thorized to  commit— else  the  return  is  insufficient.    The 
House  of  Commons,  then,  like  other  jurisdictions  that  ex- 
ercise the  power  of  committing  may  be  required,  on  ha- 
beoi carpui,  to  show  the  particular  grounds.    And  were 
it  otherwise,  the  House  of  Parliament  might,  at  any  time 
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punigh  offences  against  the  property,  or  servants  of  indi- 
vidaal  members,  under  the  name  of  contempts,  as  was  done 
formerly.  That  the  court  would  not  now  suffer  this  prac- 
tice to  pass  unquestioned  though  the  contempt  might  be 
alleged  generally  on  a  return  to  a  kabeat  corpui  appears 
from  several  passages  in  the  judgment  of  Ld.  Denm an, 
Ch.  J.  in  Stockdale  v.  Hansard,  9  Adolphus  &  Ellis,  116, 
124, 147, 36  E.  C.  L.  Rep.  31." 

No  one  appeared  in  support  of  the  return. 

Ld.  Denman,  Ch.  J.  said,  *<  I  think  it  necessary  to  de- 
clare that  the  judgment  delivered  by  this  court  last  Trinity 
term  in  the  case  of  Stockdale  v.  Hansard  9  Adolphus  Sc 
Ellis,  1, 36  E.  C.  L.  Rep.  13,  appears  to  me  in  all  respects 
correct  The  court  decided  there,  that  there  was  no 
power  in  this  country  above  being  questioned  by  law. — 
And  (in  p.  87)  he  said :  **  the  oply  question,  upon  the  pres- 
ent return,  is  whether  the  commitment  is  sustained  by  a 
legal  warrant."  After  stating  and  over  ruling  some  mi- 
nor objections,  he  says:  (in  p.  87.)  **  The  great  objection 
remains  behind — that  the  facts  which  constitute  the  alleged 
contempt^  are  not  shown  by  the  warrant.  It  may  be  admit- 
ted that  words  containing  this  kind  of  statement  have  ap- 
peared in  most  of  the  former  cases ;  indeed  there  are  few 
in  which  they  have  not." 

««In  Brass  Crosby's  (2  W.  Bl.  754,  S.  C.  3  WUs.lQS)  Sir 
Francis  Burdett's  (14  East  1)  and  Mr.  Hobhouse's  (2 
Chitty  Rep.  207)  cases,  words  were  used  showing  the  na- 
ture of  the  contempt.  In  the  Earl  of  Shaftesbury's  case 
(6  How.  St.  Tr.  1269,  S.  C.  1  Mod.  144)  the  form  was 
general ;  and  it  was  held  unnecessary  to  set  out  the  facts 
upon  wliich  the  contempt  arose.  That  case  is  open  to  ob- 
servation upon  other  grounds,  but  I  think  it  has  not  been 
questioned  upon  this.  In  Regina  v.  Paty  2  Lord  Raym, 
1105,  three  of  the  judges  adopted  the  doctrine  of  that 
case  to  the  extent  of  holding  that  the  court  could  not  in-^ 
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quire  into  the  ground  of  the  commitment,  even  when  ex- 
pressed in  the  warrant  Holt,  Ch.  J.  differed  from  them 
on  that  point;  bnthedid  not  question  that  where  the 
warrant  omitted  to  state  facts,  the  caase  could  not  be  in- 
quired into.  In  Murray's  case,  1  Wili.  299,  which  has 
been  often  referred  to  and  recognized  as  an  authority, 
the  warrant  was  in  iei  general  form.  Thire  is,  perhaps, 
no  case  in  th^  books  entitled  to  so  great  weight  as  Bur- 
dett  V.  Abbot»  14  East  1,  from  the  learning  of  the  coun- 
sel who  argued  and  the  judges  who  decided  it,  the  fre- 
quent discussions  which  the  subject  underwent,  and  the 
diligent  endeavors  made  to  obtain  the  fullest  information 
upon  it  The  judgment  of  Ld.  EUenborough  there,  as  it 
bears  on  the  paint  now  before  us,  is  remarkable.  He  says: 
^'if  a  commitment  appeared  to  be  for  a  contempt  of  the 
House  of  Commons  generalhf^  I  would  neither  in  the  case 
of  that  court,  or  of  any  other  of  the  superior  courts,  in- 
quire futher ;  but  if  it  did  not  profess  to  commit  for  con- 
tempt, but  for  some  matter  appearing  upon  the  retam 
which  could,  by  no  reasonable  intendment,  be  considerlsd 
as  a  contempt  to  the  court  committing,  but  a  ground  of 
commitment  palpably  and  evidently  arbitrary,  unjust  and 
contrary  to  every  principle  of  positive  law,  or  natural 
justice,  I  say  that  in  case  of  such  a  commitment,  (if  it 
ever  should  occur,  but  which  I  cannot  possibly  anticipate 
as  ever  likely  to  occur)  we  mast  look  at  it  and  act  upon 
it  as  justice  may  require;  from  whatever  court  it  may 
profess  to  have  proceeded."  Baylet,  J.  as  well  as  Ld. 
Ellenborough,  appears  in  that  case  to  have  been  of  opin- 
ion, that  if  particular  facts  are  stated  in  the  warrant  and 
do  not  bear  out  the  commitment  the  court  should  act  upon 
the  principle  recognized  by  Ld.  Holt,  in  Regina  v.  Paty; 
but  that  if  the  warrant  merely  state  a  contempt  in  general 
terms,  the  court  is  bound  by  it.  That  rule  was  adopted 
by  this  Court  in  Rex  v.  Hobhouse  ;  and  in  the  late  case 


Digiti 


ized  by  Google 


EXPARTE  JOHN  NUGENT,  ON  HABEAS  CORPUS.     135 

of  Stockdale  v.  Hansard,  9  A.  &  E.  1, 36  E.  C.  L.  Rep. 
13,  there  was  not  one  of  us  who  did  not  express  himself 
conformably  to  it.  In  the  passages  which  have  been 
cited  from  my  own  judgment  in  that  case,  as  showing 
that  if  a  person  were  committed  for  a  contempt  in  tress- 
passing upon  a  member*s  property,  this  court  would  no- 
tice the  ground  of  committal,  I  always  supposed  that  the 
insufficient  ground  should  appear  by  the  warrant. 

<*The  Earl  of  Shaftesbury's  case  has  been  dwelt  upon  in 
the  argument  as  governing  the  decisions  of  the  courts  on 
all  subsequent  occasions ;  but  I  think  not  correctly. — 
There  is  something  in  the  nature  of  the  Houses  themselves 
which  carries  with  it  the  authority  that  has  been  claimed  ; 
though  in  the  discussion  of  such  questions,  the  last  im- 
portant decision  is  always  referred  to.  Instances  have 
been  pointed  out  in  which  the  crown  has  exerted  its  pre- 
rogative in  a  manner  now  considered  illegal,  and  the  courts 
have  acquiesced ;  but  the  cases  are  not  analagous.  The 
Crown  has  no  rights  which  it  can  exercise  otherwise  than  by 
process  of  law  and  through  amenable  officers ;  but  Repre- 
sentative bodies  must  necessarily  vindicate  their  authority 
by  means  of  their  own;  and  those  means  lie  in  the  pro- 
cess of  committal  for  contempt.  This  applies  not  to  the 
Houses  of  Parliament  only,  but,  as  we  observed  in  Bur- 
dett  V.  Abbot,  14  East  138,  to  the  courts  of  Justice  which, 
as  well  as  the  Houses,  must  be  liable  to  continual  obstruc- 
tion and  insult  if  they  were  not  intrusted  with  such  pow- 
ers. It  is  unnecessary  to  discuss  the  question  whether 
each  House  of  Parliament  be  or  be  not  a  court ;  itis  clear 
they  cannot  exercise  their  proper  functions  without  the 
power  of  protecting  themselves  against  interference^ — 
The  test  of  the  authority  of  the  House  of  Commons  in 
this  respect,  submitted  by  Lord  Eldon  to  the  judges  in 
Burdett  v.  Abbot,  5  Dow.  199,  was,  whether,  if  the  court 
of  common  pleas  had  adjudged  an  act  to  be  a  contempt  r<* 
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conrt,  and  committed  for  it,  stating  the  adjudication  gen- 
erally, the  court  of  King's  Bench  on  a  kabeoi  corpui  set- 
ting forth  the  warrant,  would  discharge  the  prisoner  be- 
cause the  facts  and  circumstances  of  the  contempt  were 
not  stated.  A  negative,  answer  being  given*  Ld.  Eldon, 
with  the  concurrence  of  Ld.  Erskine,  (who  had  before 
been  adverse  to  the  exercise  of  jurisdiction,)  and  without 
a  dissenting  voice  from  the  House,  affirmed  the  judgment 
below.  And  we  must  presume  that  what  any  court,  much 
more  what  either  House  of  Parliament,  acting  on  great 
legal  authority,  takes  upon  it  to  pronounce  a  contempt, 
is  so. 

<<It  was  urged  that  this,  not  being  a  criminal  matter,  the 
court  was  bound  by  the  stat  56  G.  3,  c.  100  to  inquire  into 
the  case  on  affidavit  Bat  I  think  the  provision  cited  is 
not  applicable.  On  the  motion  for  a  M>ea$  e^rpm  there 
must  be  an  affidavit  from  the  party  applying ;  but  the  re- 
turn, if  it  discloses  a  sufficient  answer,  puts  an  end  to  the 
case ;  and  I  think  the  production  of  a  good  warrant  is  a 
sufficient  answer.  Seeing  that,  we  cannot  go  into  th^ 
question  of  contempt  on  affidavit  nor  discuss  the  motives 
which  may  be  alleged."  **In  the  present  case  I  am  obliged 
to  fay  that  I  find  no  authority  under  which  we  are  entitled 
to  dischaqi;e  these  gentlemen  from  their  imprisonment" 

LiTTLEDALE,  J.  Concurred,  and  said :  *<if  the  warrant 
returned  be  good  on  the  face  of  it,  we  can  inquire  no  fur- 
ther. The  principal  objection  is  that  it  does  not  sufficiently 
express  the  cause  of  commitment;  and  instances  have 
been  cited  in  which  the  nature  of  the  contempt  was  speci- 
fied. But  the  doctrine,  laid  down  in  Burdett  v.  Abbott,  14 
East  1, 5  Dow.  165,  in  this  court  and  before  the  House  of 
Lords,  sufficiently  authorizes  the  present  form.  If  the 
warrant  declares  the  grounds  of  adjudication,  this  court, 
in  many  cases  will  examine  into  their  validity ;  but  if  it 
does  not,  we  cannot  go  into  such  an  inquiry.    Here  we 


Digiti 


ized  by  Google 


EXPAETE  JOHN  NUGENT,  ON  HABEAS  CORPUS.     137 

must  suppose  that  the  Hoose  adjudicated  with  sufficient 
reason,  and  they  were  the  proper  judges*'^ 

Williams,  J.  said :  (in  p.  90,)  <'It  was  a  startling  admis- 
sion in  the  argument  which  has  been  addressed  to  us,  that 
for  the  last  century  and  an  half  there  have  been  prece- 
dents in  favor  of  this  commitment.  Recognized  prece- 
dents have  the  force  of  decisions  by  which  courts  and 
judges  individually  must  hold  themselves  bound.  I  do 
not  think  this  court  can  suffer  any  loss  of  authority  by  so 
acting  in  the  present  case ;  but  whatever  may  be  the  con- 
sequences we  must  over  look  it  when  there  is  an  ascer- 
tained rule  of  law  before  us.  If  the  return,  in  a  case  like 
this,  showed  a  frivolous  cause  of  commitment — as  for 
wearing  a  particular  dress,  I  should  agree  in  the  opinion 
expressed  by  Ld.  Ellenborough  in  Burdett  v.  Abbott, 
where  he  distinguishes  between  a  commitment,  stating  a 
contempt  generally,  and  one  appearing  by  the  return  to 
be  made  on  grounds  palpably  anjust  and  absurd.^'  **Then 
the  only  point  in  this  case  is  whether  there  be  on  the  war- 
rant, an  adjudication,  inform,  of  commitment  forcontempt, 
which  the  coart  according  to  precedent  is  boand  to  re- 
cognize." "The  only  real  question  is  whether  we  can  in- 
terfere because  the  ground  of  commitment  is  not  partic- 
ularly stated.  On  this  point  it  is  sufficient  to  cite  the 
judgment  of  De  Grey,  Cb.  J.  in  Brass  Crosby's  case, 
which  is  referred  to  with  approbation  by  Ld.  Ellenbor- 
ough in  Burdett  v.  Abbott  14  East  1,  148.'' 

Coleridge,  J.  (in  p.  91)  says :  "I  come  to  my  present 
conclusion  with  great  regret  when  I  consider  the  circum- 
stances ;  but  with  confidence  to  its  justice.  As  to  the 
former  case  of  Stockdale  v.  Hansard,  9  A.  &  E.  1,  36  E. 
C.  L.  Rep.  13,  so  far  as  regards  the  general  positions  there 
laid  down,  I  most  entirely  agree  in  them  and  remain  of  the 
same  opinion  as  when  it  was  decided.  I  formed  that 
opinion  with  great  pains  and  labor  and  a  candid  attention 
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to  the  argoments."  <*The  material  questions  here  are 
whether  the  retam  is  not  bad  for  not  disclosing  the  par- 
ticular grounds  of  the  commitment ;  and  whether  it  is 
open  to  an  answer  by  affidavit ;  or  if  it  be  so,  whether 
there  is  any  case  made  by  the  affidavits.  Now,  first  it  is 
too  late  to  contend  that  the  generality  of  statement  in 
the  warrant  is  any  solid  objection.  It  appears  by  prece- 
dents that  the  House  of  Commons  have  been  long  in  the 
habit  of  shaping  their  warrants  in  that  manner.  Their 
right  to  adjudicate  in  this  general  form  in  cases  of  con- 
tempt, is  not  founded  on  privilege,  but  rests  upon  the 
same  grounds  on  which  this  court  or  the  court  of  common 
pleas  mi^t  commit  for  a  contempt  without  stating  a 
cause  in  the  commitment''  It  is  contended  that  affidavits 
may  be  received  to  explain  the  facts  returned.  But  the 
return  states  simply  an  adjudication  of  contempt  There 
is  nothing  in  the  affidavito  referred  to,  which  controverts 
the  fact  of  such  an  adjudication ;  and  if  the  House  had 
jurisdiction  to  make  it,  we  can  no  more  inquire,  by  affida- 
vit, whether  they  came  to  a  right  conclusion  in  doing  so, 
than  we  could  in  the  case  of  a  like  adjudication  by  the 
court  of  common  pleas.  These  gentlemen  must  therefore 
be  remanded.'' 

These  cases  and  authorities,  we  think,  show  conclusive- 
ly, that  the  Senate  of  the  United  States  has  power  to  pun- 
ish for  contempts  of  its  authority,  in  tases  of  which  it  has 
jurisdiction;  that  every  court,  including  the  Senate  and 
House  of  Representatives,  is  the  sole  judge  of  its  own 
contempts ;  and  that  in  case  of  the  commitment  for  con- 
tempt in  such  a  case,  no  other  court  can  have  a  right  to 
inquire  directly  into  the  correctness  or  propriety  of  the 
commitment,  or  to  discharge  the  prisoner  on  Habeas  Cor- 
pu$y  and  that  the  warrant  of  commitment  need  not  set 
forth  the  particular  facts  which  constitute  the  alleged 
contempt. 
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There  were  many  cases  cited  in  the  argument  to  show 
that  when  the  question  of  privilege  or  contempt  came  in- 
cidentally before  the  court,  the  court  would  and  must  de- 
cide it;  but  those  cases  have  no  bearing  upon  this,  which 
is  a  case  of  Habeat  Corpus ;  where  it  is  admitted  on  all 
hands  that  the  question  of  contempt  is  brought  directly 
before  the  court. 

But  if  upon  this  point,  it  should  be  thought  that  the  ma- 
jority of  the  judges  of  this  court  have,  (as  it  is  suggested,) 
stated  the  principle  too  broadly  in  respect  to  the  conclu- 
sive effect  of  a  judgment  of  contempt,  and  if  it  should  be 
deemed  necessary  that  it  should  appear  in  the  return  of 
the  Habeas  Corpus^  that,  at  the  time  of  the  supposed  con- 
tempt, the  Senate  were  acting  in  a  matter  of  which  they 
had  jurisdiction — ^we  all  think  it  does  sufficiently  appear, 
in  the  return,  that  the  Senate  were,  at  that  time,  engiig^d 
in  a  matter  within  their  jurisdiction,  to  wit,  an  inquiry 
whether  any  person,  and  who,  had  violated  the  rule  of  the 
Senate  which  requires  that  all  treaties  laid  before  them, 
should  be  kept  secret  until  the  Senate  should  take  off  the 
injunction  of  secrecy.  This  appears  by  the  interrogatories 
propounded  to  the  witness,  (the  prisoner)  as  stated  m  the 
return,  and  by  the  recital  in  part  of  the  answers  of  the 
witness  to  a  part  of  those  interrogatories. 

But  it  has  been  contended  also  in  argument,  that  the 
l)Ower  of  the  Senate  to  punish  for  contempts,  is  confined 
to  their  authority  over  their  own  members. 

It  is  true  that  by  the  Constitution,  Art.  1,  s.  5,  "each 
house  may  determine  the  rules  of  its  proceeding ;  punish 
its  members  for  disorderly  behaviour;  and,  with  the  con- 
currence of  two  thirds,  expel  a  member."  But  it  says 
nothing  of  contempts.  These  were  left  to  the  operation 
of  the  common  law  principle,  that  every  court  has  a  right 
to  protect  itself  from  insult  and  contempt,  without  which 
right  of  self  protection  they  could  not  discharge  their 
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high  and  important  duties.  It  is  not  at  all  probable  that  the 
framersof  the  Constitution,  by  giAing  an  express  power  to 
the  Senate  to  punish  its  members  for  disorderly  behaviour 
and  even  to  expel  a  member,  intended  to  deprive  the 
Senate  of  that  protection  from  insult  which  they  knew 
very  well  belonged  to,  and  was  enjoyed  by  both  Houses  of 
Parliament  and  the  Legislatures  of  the  former  colonies 
and  now  states  of  this  Union.  The  provision  of  the  con- 
stitution may  have  been  intended  to  remove  a  doubt 
whether  a  member  of  the  Senate,  appointed  by,  and  re- 
sponsible to  a  State  Legislature,  could  be  guilty  of  a  con- 
tempt to  a  body  of  which  he  himself  was  a  member ;  ox 
it  may  have  been  intended  to  apply  only  to  such  disorderly 
behaviour  as  did  not  amount  to  a  contempt  of  the  house; 
or  to  remove  a  doubt  whether  the  Senate  had  power  to 
expel  a  member.  But  whatever  may  have  been  the  in- 
tention, we  think  the  provision  does  not  justify  an  infer- 
ence that  their  power  to  punish  for  contempts  can  be  ex- 
ecuted only  upon  members  of  the  Senate. 

On  this  point  Mr.  Justice  Johnson  in  delivering  the  opin- 
ion of  the  Supreme  Court  in  the  case  of  Anderson  v.  Dunn, 
6  Wheaton,]said:  (in  p.  225,)  <<Itis  certainly  true  that  there 
is  no  power  given  by  the  Constitution  to  either  House,  to 
punish  for  contempts,  except  when  committed  by  their 
own  members ;  nor  does  the  judicial  or  criminal  power 
given  to  the  United  States,  in  any  part,  extend  to  the  in- 
fliction of  punishment,  for  contempt  of  either  House,  or 
any  one  co-ordinate  branch  of  the  Government.  Shall  we 
tliereforc  decide  that  no  such  power  exists  ?  It  is  true 
tliat  such  a  power,  if  it  exists,  must  be  derived  by  implica- 
tion, and  the  genius  and  spirit  of  our  institutions  are  hos- 
tile to  the  exercise  of  implied  powers.  Had  the  faculties 
of  man  been  competent  to  the  framing  of  a  system  of  gov- 
ernment, which  would  have  left  nothing  to  implication,  it 
cannot  be  doubted,  that  the  effort  would  have  been  made 
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by  the  framers  of  the  Constitution*    Bat  what  is  the  fact? 
There  is  not  in  the  whole  of  that  admirable  instrument, 
a  grant  of  powers,  which  does  not  draw  after  it  others 
not  expressed,  but  vital  to  their  exercise  ;  not  substantive 
and  independent,  but  auxiliary  and  subordinate.    The 
idea  is  Utopian  that  government  can  exist  without  leaving 
the  exercise  of  discretion  some  where.    Public  security 
against  the  abuse  of  such  discretion,  must  rest  on  respon- 
8U>ility,  and  stated  appeals  to  public  approbation."   And 
affain,  (in  p.  226,)  he  says :  **But  if  there  is  one  maxim 
\vhich  necessarily  rides  over  all  others  in  the  practical 
application  of  government,  it  is  that  the  public  runction- 
aries  must  be  left  at  liberty  to  exercise  the  powers  which 
the  people  have  entrusted  to  them.    The  interests  and 
digmty  of  those  who  created  them,  recjuirc  the  exertion 
of  the  powers  indispensable  to  the  attainment  of  the  ends 
of  their  creation;  nor  is  a  casual  conflict  with  the  rights 
of  particular  individuals  any  reason  to  be  urged  against 
the  exercise  of  such  powers."    **The  unreasonatble  mur- 
murs of  individuals  against  the  restraints  of  society,  have 
a  direct  tendency  to  produce  that  worstof  all  despotisms, 
which  makes  every  individual  the  tyrant  over  his  neigh- 
bor's rights.  That  the  ^safety  of  the  people  is  the  Supreme 
Law'  not  only  comports  with,  but  is  indispensable  to  the 
exercise  of  those  powers   in  their  public  functionaries, 
without  which  that  safety  cannot  be  guarded.    On  this 
principle  it  is  that  courts  of  Justice  are  universally  ac- 
knowledged to  be  vested  by  their  very  creation,  withpow- 
er  to  impose  silence,  respect  and  decorum  in  their  pres- 
ence, and  submission  to  their  lawful  mandates,  and  as  a 
corollary  to  this  proposition,  to  preserve  themselves  and 
their  officers  from   the  approach  and  insults  of  pollu- 
tion."    **lt  is  true  that  the  courts  of  Justice  of  the  United 
States  are  vested  by  express  statute  provision  with  power 
to  fine  and  imprison  for  contempts  ;  but  it  does  not  follow 
from  this  circumstance  that  they  could  not  have  exercised 
that  power  without  the  aid  of  the  statute,  or  not  in  cases, 
if  such  should  occur,  to  which  such  statute  provision  may 
not  extend ;  on  the  contrary,  it  is  a  Legislative  assertion 
of  this  right,  as  incidental  to  a  grant  of  judicial  power, 
and  can  only  be  considered  either  as  an  instance  of  abun- 
dant caution,  or  a  legislative  declaration,  that  the  power 
of  punishing  for  contempt,  shall  not  extend  beyond  its 
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known  and  acknowledged  limits  of  fine  and  imprison- 
ment." 

Again  the  same  Jadge  (in  p.  228)  says  the  alternative 
of  denying  this  power  "  leads  to  the  total  annihilation  of 
the  power  of  the  Houseof  Representatives  to  gnard  itself 
from  contempts,  and  leaves  it  exposed  to  every  indignity 
and  intermption,  that  radenesst  caprice,  or  even  conspir- 
acy, may  meditate  against  it  lliis  result  is  fraught  with 
too  much  absurditv  not  to  bring  into  doubt,  the  soundness 
of  any  argument,  from  which  it  is  derived.  That  a  delib- 
erative assembly,  clothed  with  the  majesty  of  the  people, 
and  charged  with  a  care  of  all  that  is  dear  to  them,  com- 
posed of  the  most  distinguished  citizens,  selected  and 
drawn  together  from  every  quarter  of  a  great  nation, 
whose  deliberations  are  re(;|uired  bv  public  opinion  to  be 
conducted  under  the  eye  of  the  public,  and  whose  decis- 
sions  must  be  clothed  with  all  that  sanctity  which  unlim- 
ited confidence  in  their  wisdom  and  purity  can  inspire, 
that  such  an  assembly  should  not  possess  the  power  to 
suppress  rudeness  or  repel  insult,  is  a  supposition  too 
wild  to  be  suggested." 

And  again  (at  pa^e  232,)  '<But  it  is  argued  that  the 
inference,  if  any,  arising  under  the  constitution,  is  against 
the  exercise  of  the  powers  here  asserted  by  the  House  of 
Representatives,  that  the  express  grant  of  power  to  pun- 
ish their  members  respectively  and  to  expel  them,  by  the 
application  of  a  familiar  maxim  raises  an  implication 
against  the  power  to  punish  any  other  than  their  own 
members.  This  argument  proves  too  much ;  for  its  di- 
rect application  would  lead  to  the  annihilation  of  almost 
every  power  of  Congress.  To  enforce  its  laws  upon  any 
subject  without  the  sanction  of  punishment  is  obviously 
impossible.  Yet  there  is  an  express  grant  of  power  to 
punish  in  one  class  of  cases  and  one  only,  and  all  the 
punishing  power  exercised  by  Congress  in  any  cases,  ex- 
cept those  which  relate  to  piracy  and  offences  against 
the  laws  of  nations,  is  derivedf  from  implication.  Nor  did 
the  idea  ever  occur  to  any  one  that  the  express  grant 
in  one  class  of  cases  repelled  the  assumption  of  the  pun- 
ishing power  in  any  other." 

"The  truth  is  that  the  exercise  of  the  powers  given  over 
their  own  members,  was  of  such  a  delicate  nature,  that  a 
constitutional  i)ro>'ision  became  necessary  to  assert  or  com- 
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municati*  it.  Constituted  as  that  body  is,  of  the  delegates 
of  conlVdorated  states,  some  such  provision  was  neces- 
sary to  ^uard  against  their  mutual  jealousy,  since  every 
procecMliiig  against  a  representative  would  indirectly 
affect  tli«*  honor,  or  interests  of  the  State  which  sent 
him.''  ''In  reply  to  the  suggestion  that  on  this  same 
foundation  of  necessity  might  be  raised  a  superstructure 
of  implied  powers  in  the  Executive  and  every  other  de- 
partment, and  even  ministerial  officer  of  the  government, 
it  would  be  sufficient  to  observe,  that  neither  analogy  nor 
precedent,  would  support  the  assertion  of  such  a  power 
m  any  other  than  a  legislative  or  judicial  body.'' 

It  was  also  contended  in  argument  tliat  although  the 
Senate  might  hold  secret  sessions,  they  could  not,  in  se- 
cret session,  punish  a  man  for  a  contempt.  The  court, 
however,  cannot  perceive  any  reason  why  the  Senate 
should  not  have  the  same  power  of  punishing  contempts 
in  secret  as  in  open  session.  In  the  early  years  of  this 
government  the  sessions  of  the  Senate  were  always  secret. 

The  Constitution  of  the  U.  S  Art.  1  s.  5,  requires  that 
*'each  House  shall  keep  a  journal  of  its  proceedings  and 
from  time  to  time  publish  the  s<ime  ;  excepting  such  parts 
as  may  in  their  judgment  require  secrecy."  The  journal 
cannot  be  kept  secret  unless  the  proceedings  themselves 
be  kept  secret.  Hence,  each  house  has  a  right  to  hold 
secret  sessions  whenever  in  its  judgment  the  proceedings 
shall  require  secrecy."  The  necessity  of  the  power  to 
hold  secret  sessions,  especially  of  the  Senate,  is  so  ob- 
vious that  no  argument  in  its  favor  is  required  by  the 
court. 

The  Senate  besides  being  a. branch  of  the  Legislature, 
is  the  Executive  council  of  the  President,  and  stands  in 
intimate  communion  with  him  in  regard  to  all  our  foreign 
diplomatic  relations.  Nothing,  therefore,  can  be  more 
proper  than  that  all  Executive  sessions  of  the  Senate, 
and  all  confidential  communications  relating  to  Treaties 
should  be  with  closed  doors  and  under  the  seal  of  secrecy. 
Hence  the  standing  rule  of  the  Senate  (No.  38)  requires 
that  all  confidential  communications,  made  by  the  Presi- 
dent of  the  United  States  to  the  Senate,  shall  be,  by  the 
members,  thereof,  kept  secret ;  and  all  treaties,  which 
may  be  laid  before  the  Senate,  shall  also  be  kept  secret 
until  the  Senate  shall,  by  their  resolution,  take  off  the  in- 
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junction  of  secrecy.  And  by  the  standing  rale  of  the 
Senate  (No  39)  *^all  information  or  remarks  touching  or 
concerning  the  character  and  qualifications  of  any  person 
nominated  by  the  President  to  office,  shall  be  kept  secret'.' 
By  the  40th  rule  of  the  Senate,  <^when  acting  on  confi- 
dential or  Executive  business,  the  Senate  shidl  be  cleared 
of  all  persons,  except  the  secretary,  the  principal  or  execu- 
tive clerk,  the  Serjeant  at  arms  and  door  keeper  and  the 
assistant  door  keeper.''  By  the  4ist  rale  of  the  Senate, 
*^The  legislative  proceedings,  the  executive  proceedings, 
and  the  confidential  legislative  proceedings  of  the  Senate 
shall  be  kept  in  separate  and  distinct  books." 

These  rules  were  established  under  the  power  given  to 
the  Senate  by  the  Constitution  of  the  U.  S.  Art.  1.  s.  $, 
*^to  determine  the  rules  of  its  proceedings,"  and  are  there- 
fore until  repealed  as  obligatory  as  if  they  had  been  inser- 
ted in  the  Cfonstitution  itself;  so  that  it  is  not  only  the 
privilege,  but  the  duty  of  the  Senate  to  hold  its  Executive 
sessions  in  secret.  No  odium  therefore  can  attach  to  the 
Senate  from  the  circumstance  that  the  judgment  for  con- 
tempt was  pronounced  in  secret  session,  upon  a  transac- 
tion which  took  place  in  secret  session.  It  could  not 
have  been  done  otherwise.  The  offence  niust  be  punish- 
ed in  secret  session,  or  go  unpunished;  leaving  the  Senate 
exposed  to  all  sorts  of  insults,  in  the  discharge  of  their 
solemn  constitutional  duties. 

After  an  anxious  and  careful  considenition  of  the  whole 
case,  the  court  is  unanimously  of  opinion,  that  the  Senate 
of  the  United  States  has  power,  when  acting  in  a  case 
within  its  jurisdiction,  to  punish  all  contempts  of  its  au- 
thority, and  that  the  Prisoner,  having  been  committed 
by  the  Senate  for  such  a  contempt,  and  being  still  held 
and  detained  for  that  cause,  by  their  officer,  this  court  has, 
upon  the  Uabeoi  Corpus^  no  jurisdiction  to  enquire  further 
into  the  cause  of  commitment,  and  must  remand  the  pris- 
oner. 

Prisoner  remanded. 


la^The  preceding  long  but  highly  important  decision 
has  crowded  out  of  the  present  number  the  *'  Abstracts 
of  the  decisions  of  the  Supreme  Court,"  and  much  other 
interesting  matter. 
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MEDICAL  JURISPRUDENCE.— EFFECTS  OF  INTOXICATION. 


The  mental  status  produced  by  drunkenness  is  fre<> 
quently  determined  by  the  testimony  of  physicians.  But 
the  effect  of  that  state  of  mind,  voluntarily  produced,  in 
relieving  from  responsibility  for  crime,  is  to  be  determine 
ed  by  the  Courts.  Sir  William  Blackstone  quotes  the 
language  of  Sir  Edward  Coke,  who  declares  that  **  a 
drunkard  who  is  voluntarius  daman^  hath  no  privilege 
thereby ;  but  what  hurt  or  ill  soever  he  doth,  his  drunk- 
enness doth  aggravate  it.'*  And  Sir  William  adds,  that 
^  the  common  law  of  England,  considering  how  easy  it  is 
to  counterfeit  this  excuse,  and  how  weak  an  excuse  it  is, 
though  real,  will  not  suffer  any  man  thus  to  privilege  one 
crime  by  another."  Plow.  19.  4  Bl.  26.  1  Inst.  247.  The 
effect  of  this  severe  rule  of  the  common  law  is  frequent- 
ly to  fix  upon  the  accused  the  legal  guilt  of  a  crime  of 
much  greater  enormity  than  he  ever  intended  to  commit. 
But  the  great  value  of  the  common  law  is  that  it  is  found- 
ed upon  far  reaching  >iews  of  policy,  which  look  beyond 

yoL-  VII— 10 


Digiti 


ized  by  Google 


146  MRDICAL  JURISPRUDENCE. 

the  justice  of  the  particalar  case,  for  the  purpose  of  pro- 
tecting the  higher  interests  of  society.  It  seems  to  be 
conceded  as  a  principle  of  the  common  law  that  a  man 
who  wilfallj  perpetrates  an  unlawfol  act  is  responsible 
for  all  its  consequences.  Hence,  a  man  who  accidentally 
kills  another  by  discharging  a  gun  at  a  sheep»  or  a  do- 
mestic  fowl»  for  the  purpose  of  stealing  it,  is  guilty  of 
murder  at  common  law,  although  his  mind  never  in  fact 
assented  to  the  enormity  of  taking  the  life  of  a  fellow  be- 
ing. On  the  same  principle,  it  would  seem  that  a  man 
who  voluntarily  puts  himself  in  a  state  of  mind  which 
causes  him  to  take  the  life  of  another  is  guilty,  by  con- 
struction, of  the  common  law  crime  of  murder.  The 
hardship  of  this  rule  has  sometimes  caused  the  scales  of 
justice  to  vibrate  in  its  application  to  capital  cases.  In 
1819,  Mr.  Justice  Holroyd,  in  Rex  v.  Grindley,  under  the 
influence  of  his  feelings,  held  that  ^'though  voluntfury 
drunkenness  cannot  excuse  froni  the  commission  pf  crime, 
yet  wiiere,  as  upon  a  charge  of  murder^  the  material 
question  is  whether  an  act  was  premeditated,  or  done  only 
with  a  sudden  heat  and  impulse,  the  fact  of  the  party' be-, 
ing  intoxicated  is  a  circumstance  proper  tabe  taken  into 
consideration.*'  Lewis'  Crim.  Law,  602.  1  Spear's,  384L 
This  decision  has  doubtless  had  its  influence  elsewhere. 
The  error  of  Mr.  Justice  Holroyd  consisted  in  supposji^ 
that  at  comwum  law  it  was  ai^vays  *^  a  material  questioii " 
in  murder  *'  whether  the  act  was  premeditated  "  or  not 
We  have  seen  that  premeditated  killing  was  not  always 
essential  to  constitute  the  crime ;  otherwise  it  never  could 
have  been  held  murder  to  kill  a  human  being  accidental- 
ly in  the  premeditated  perpetration  of  a  larceny.  There 
is  some  reason  to  believe  that  subsequent  reflectiou 
brought  the  mind  of  that  enlightened  judge  to  an  ac- 
knowledgment of  his  error.  In  1835,  in  the  case  of  Rex 
v.  Carroll,  Mr.  Justice  Park,  after  citing  the  case  of  Rex 
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V.  Grindlej,  decided  by  Mr.  Jastice  Holroydi  remarked 
that  **  highly  as  I  respect  that  late  excellent  judge,  I  dif- 
fer from  him,  and  my  brother  Littledale  agrees  with  me. 
He  once  acted  upon  that  case,  bat  afterwards  retracted 
his  opinion,  and  there  is  no  doubt  that  case  is  not  law.  I 
think  that  there  would  be  no  safety  for  human  life  if  it 
were  to  be  considered  as  law.''  7  Car.  and  Payne,  145. 
32  Eng.  Com.  Law,  471.    Lewis'  Crim.  Law,  602,  note. 

Mr.  Justice  Story,  in  the  United  States  v.  Drew,  took  a 
distinction  on  the  effect  of  intoxication  which,  on  account 
of  its  humanity,  has  received  general  commendation. 
That  learned  judge  held  that  insanity,  of  which  the  re- 
mote cause  is  habitual  drunkenness,  is  an  excuse  for  an 
act  done  by  the  party  while  so  insane,  but  not  at  the  time 
under  the  influence  of  liquor.  The  crime  (to  be  punishable) 
must  take  place  during  a  fit  of  intoxication,  and  be  the 
immediate  result  of  it,  and  not  a  remote  consequence  su- 
perinduced by  the  antecedent  drunkenness  of  the  party. 
In  cases,  therefore,  of  delirium  tremem  or  mania  a  poiu^ 
the  insanity  excuses  the  act,  if  the  party  be  not  intoxicated 
when  it  is  committed.^^  5  Mason,  28.  Am.  Jurist,  vol.  3,  p. 
5  to  30.  Burnet  v.  the  State,  Martin  &  Yerger,  133.  Corn- 
well  V.  the  State,  ib.  147.  Lewis'  Crim.  Law,  602,  note. 

Ti:  as  stands  the  law  on  this  question  where  the  trial  is 
for  murder,  as  defined  by  the  common  law,  uninfluenced 
by  any  statutory  division  into  degrees.  Rut  the  unrea- 
sonableness of  fixing  the  penalty  of  death  upon  one 
whose  whole  guilt,  so  far  as  his  mind  was  considered, 
consisted  of  an  intention  to  steal,  or  the  criminal  folly  of 
becoming  intoxicated,  induced  many  States  of  this  Re- 
public to  enact  statutes  dividing  murder  into  degrees,  ac- 
cording to  the  attending  circumstances. — By  the  act  of 
22  April,  1794,  no  crime  whatever,  thereafter  committed 
(except  murder  of  the  first  degree)  was  punishable  with 
death.    And  ««  all  murder  which  shall  be  perpetrated  by 
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means  of  poison,  or  by  lying  in  wait,  or  by  any  other  kind 
of  wilful^  ddiberaie  and  premeditated  killings  or  which  shall 
be  committed  in  the  perpetration  or  attempt  to  perpe* 
trate  any  arson,  rape,  robbery  or  burglary,  shall  be  deem- 
ed murder  of  the  first  degree;  and  all  other  kinds 
of  murder  shall  be  deemed  murder  of  the  second  de- 
gree/' By  this  act  it  is  evident  that  the  Legislature 
considered  that  the  intention  to  commit  either  of  the 
high  crimes  of  arion^  rape^  robbery  or  burglary  was 
to  be  regarded  as  equal  in  point  of  enormity  to  an 
intention  to  kill,  and  involved  the  perpetrator  in  the 
constructive  guilt  of  wilful,  deliberate  and  premeditated 
murder,  if  the  death  of  a  human  being  was  caused  by 
the  perpetration  or  attempt  to  perpetrate  either  of  the 
high  crimes  thus  enumerated  in  the  statute.  But  not  so 
with  the  crime  of  larceny,  drunkenness,  or  any  other 
crime  not  enumerated.  A  death  happening,  without 
an  intention  to  killj  in  the  perpetration  of  any  of  the  non- 
enumerated  offences,  fell  within  the  class  of  constructive 
murders,  which,  although  punishable  with  death,  at  com- 
mon laWf  was  not  thus  punished  under  the  act  of  1794.  It 
follows  that,  under  the  benign  pro\isions  of  that  act,  any 
circumstance  may  be  given  in  evidence  to  show  that  the 
mind  of  the  prisoner  was  deprived  of  the  power  to  form 
a  design— to  deliberate— to  premeditate.  To  admit  this 
defence  is  not  to  privilege  one  crime  by  another^  but  to 
show  that  the  ingredients  expressly  required  by  the  sta- 
tute to  constitute  the  capital  crime  did  hot  exist,  and  that 
therefore  the  crime  itself,  to  the  degree  alleged,  could 
not  have  been  committed.  It  is  true  that  this  defence 
should  be  admitted  with  great  caution  and  examined  by 
the  jury  witli  the  most  careful  scrutiny.  But  it  is  certain 
that  where  it  is  satisfactorily  shown  that  the  mind  of  the 
accused,  by  reason  of  intoxication,  or  otherwise,  was  for 
the  time  so  totally  deranged  as  to  be  incapable  of  delib- 
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eration  and  premeditation,  he  cannot  be  guilty  of  a  crime 
in  which  these  operations  of  the  mind  are  demanded  by 
statute  as  essential  in  its  constitution.  The  iron  rule  of 
the  common  law  has  nothing  to  do  with  such  a  case.  The 
statute  is  imperative ;  and  no  judge  can  lawfully  deprive  a 
prisoner  of  his  life  under  the  pretext  of  a  constructive  de- 
liberation, where  the  mind  was  incapable  of  such  an  ope* 
ration  in  fact.  It  is  feared  that  some  unfortunate  prison- 
ers have  gone  to  the  gallows  for  want  of  a  proper 
explanation  of  the  law  in  this  respect  The  judge, 
without  due  reflection,  may  occasionally  adopt  the  lan- 
guage of  the  common  law  writers  upon  the  effect  of 
drunkenness,  without  noticing  the  material  alteration 
produced  by  the  statute.  Such  a  course  is  perilous  to 
the  prisoner ;  and,  it  seems  to  us,  equally  perilous  to  the 
peace  of  mind  of  a  conscientious  judge. 

The  first  case  which  we  have  noticed  in  the  books  in 
which  the  alteration  made  by  the  act  of  1794,  in  this  res- 
pect, was  distinctly  placed  before  the  jury,  is  the  case  of 
tlie  Com.  V.  Dunlap,  who  was  convicted  of  the  murder  of 
his  wife  in  Lycoming  county,  in  1838.  Judge  Lewis,  who 
presided  on  that  occasion,  in  reference  to  the  defence  of 
insanity  occasioned  by  intoxication,  charged  the  jury  as 
follows : 

"  To  constitute  murder  of  the  first  degree  the  statute 
expressly  requires  that  the  crime  be  "  wilful,  deliberate 
and  premeditated."  Except  in  the  case  of  murder  which 
happens  in  consequence  of  actual  or  attempted  arson, 
rape,  robbery,  or  burglary,  a  deliberate  intention  to  kill 
is  the  essential  ingredient  of  murder  of  the  first  degree. 
Where  this  ingredient  is  absent;  where  the  mind,  from 
intoxication^  or  any  other  cause,  is  deprived  of  its  power 
to  form  a  design,  with  deliberation  and  premeditation,  the 
offence  is  stripped  of  the  malignant  feature  required  by 
the  statute  to  place  it  on  the  list  of  capital  crimes ;  and 


Digiti 


ized  by  Google 


150  UEDICAL  JURISPRUDENCE. 

neither  eoarts  nor  juries  can  lawfally  dispense  with  what 
the  act  of  Assembly  requires."  Nearly  ten  years  after- 
wards the  same  judge,  after  the  fullest  consideration,  re- 
peated the  same  doctrine  in  the  Com.  v.  Haggerty,  who 
was  tried  and  convicted  of  murder  of  the  first  degree  in 
Lancaster,  in  January,  1847. — Lewis'  Crim.  Law,  405. 
These  instructions,  it  is  true,  did  not  save  the  lives  of  the 
prisoners,  but  it  is  no  doubt  satisfactory  to  all  parties  that 
they  enjoyed  the  advantage  of  having  the  law  humanely, 
and,  as  is  believed,  correctly  expounded. 

In  Virginia,  where  there  is  a  statute  dividing  murder 
into  degrees,  like  that  of  Pennsylvania,  it  is  believed  that 
a  similar  view  of  the  law  prevails.  Com.  v.  Jones.  1 
Leigh,  612. 

In  Tennessee,  Mr.  Justice  Reese,  in  1843,  in  delivering 
the  opinion  of  the  Supreme  Court  upon  a  sijnilar  statute, 
has  explained  the  law  on  this  interesting  question  in  lan- 
guage so  clear  and  forcible  as  neither  to  be  misunderstood 
or  refuted.  In  the  case  of  Swan  v.  the  State,  4  Humr 
phreys,  136,  the  Judge  makes  the  following  remarks : 

"  The  chancterittie  qnalitj  of  marder  of  the  first  degroe,  «nd  that  which 
diftingoithM  it  from  murder  in  the  second  degree  or  an  j  other  homicide,  is  the 
existenwi  at  the  time  of  the  death  of  the  assaulted,  of  a  settled  purpose  and  a 
fixed  deUberate  design  on  the  part  of  the  assailant  that  his  assault  should  pro- 
daoe  death.  The  length  of  time  which  the  assailant  deliberates  on  his  inten- 
tion It  not  material.  Dnmkenness  is  no  excuse  for  or  justification  of  crime. 
But  although  drunkenness  in  point  of  law  conititntes  no  excuse  or  Justification 
for  erime,  atiU  when  the  nature  and  essence  of  a  crime  is  made  bj  law  to  de- 
pend upon  the  peculiar  state  and  condition  of  the  criminal's  mind  at  the  time, 
and  frith  lefetence  to  the  act  done,  drunkenness,  as  a  matter  of  &ct  affecting 
inch  state  and  eonditioa  of  the  mind,  is  a  proper  subject  for  consideration  and 
iaqmrj  bj  the  jury.  The  question  in  such  case  is,  what  is  the  mental  timf$  f 
Is  it  one  of  self-possession  fiivorable  to  the  formation  of  a  fixed  purpose  by  de* 
liberatioii  and  premeditation f  Or  did  the  act  spring  from  existing  passion, 
esoited  by  inadequate  proroeation,  acting  it  may  be  on  a  peculiar  temperament, 
or  Qpofk  ooe  already  excited  by  ardent  spirits  f  In  sudi  case  it  matters  not 
that  the  proroeation  was  inadequate,  or  the  spirits  yoluntarily  drank.  The 
qnestkm  is,  did  the  act  proceed  from  sudden  passion,  or  from  deliberation  and 
pTMoeditation  f    To  regard  the  fact  of  intoxication  as  meriting  consideration  ia 
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rach  a  case,  U  not  to  hold  that  dninkeiineM  will  ezctue  crime,  but  to  inquire 
whether  the  verj  crime  which  the  law  definea  and  punithes  haa  in  fact  been 
committed.  If  the  mental  state  required  bjlaw  to  conttitnte  the  crime  be  one 
of  deliberation  and  premeditation,  and  dnmkenneta  or  other  caote  excludes 
the  existence  of  sach  mental  state,  then  the  crime  is  not  ezcased  bj  dranken- 
ness,  or  such  other  cause,  bat  has  not  in  fact  been  committed." 

We  have  thus  drawn  attention  to  the  change  in  the 
law  which  the  statutory  division  of  murder  into  degrees 
necessarily  produces,  because  many  of  the  States  have 
statutes  of  this  character  in  operation.  Our  readers  in 
Maine,  New  Hampshire,  New  Jersey,  Michigan,  Mary- 
land, Virginia,  Ohio,  Tennessee,  Alabama,  and  other 
States  where  similar  statutes  exist,  will  not,  we  trust, 
complain  of  the  space  occupied  in  this  discussion.  It 
should  always  be  remembered,  in  cases  of  the  kind  under 
consideration,  that  the  doctrine  that  a  man  **  shall  not  be 
permitted  to  privilege  one  crime  by  another,"  applies  not 
to  cases  expressly  provided  for  by  statute.  The  princi- 
ple of  the  common  law  gives  place  to  the  omnipotence  of 
legislative  enactment.  Were  this  not  so,  the  statutory 
amelioration  of  the  code  would  be  abortive,  and  a  man 
might  still  be  hung  in  Pennsylvania,  and  in  some  other 
States  for  accidentally  killing  another  when  his  intention 
was  only  to  kill  a  fowl  for  the  purpose  of  stealing  it. 
The  same  principle  which  reduces  the  unintentional  kil- 
ling, in  the  perpetration  of  a  larceny,  to  murder  of  the 
second  degree,  places  in  the  same  ameliorated  category 
the  act  of  killing  by  one  whose  mind,  from  extreme  in- 
toxication, was  incapable  of  forming  a  murderous  design. 
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DISTRICT COUBT  OF  TAN  BUREN  00.,  IOWA:  MARCH  TERM,  1848. 
[bkiori  OLNKT,  J.] 

WOOD  V.  BOWMAN. 

PHYSICIANS*   DUTIES,   LIABILITIES,   OPINIONS,   BOOKS. 

A  genenl  undertaking  to  condaet  an  acooachement,  ealU  for  the  ezercifle  of  all 
the  akill  nsnaUj  poMeiaed  bj  accoachen ;  and  a  special  agreement,  ezpreat 
or  implied,  it  necetaarj  to  rettrict  the  liabilitj  to  the  acconcher't  aotoal 
knowledge  or  mode  of  practice. 

Medical  booka  are  not,  but  the  opinions  of  experts  are,  oompeteot  endence  of 
the  tmths  of  medical  science. 

This  was  an  action  on  the  case  against  a  physician  for 
negligence  in  conducting  the  delivery  of  the  pltffs.  wife. 
*  The  placenta  was  allowed  to  remain  partly  detached 
from  the  vUrui^  accompanied  with  slight  hemorrhage^  for 
tliirty-six  hours,  and  was  removed  by  a  consulting  physician 
then  called  in.  Puerperal  fever  supervened,  followed  by 
permanent  ill  health.  Physicians  testified  their  opinions 
as  to  the  propriety  of  the  delay  and  its  effect 

The  defendant  offered  to  prove  that  he  was  a  Botanical 
physician,  and  that,  according  to  the  doctrines  of  that 
school,  his  treatment  of  tlie  case  was  correct ;  and  he 
proposed  to  read  medical  books  in  support  of  the  prac- 
tice. The  plaintiff  objected,  and  the  evidence  and  books 
were  ruled  out.  The  Judge  remarked,  that  the  duties  of 
the  defendant  were  not  to  be  measured  by  his  own  knowl- 
edge and  skill,  or  his  own  particular  mode  of  practice. 
Having  undertaken,  generally,  to  conduct  the  accouche- 
ment, he  was  bound  to  bring  to  his  aid,  and  apply  with 
care  and  diligence,  all  the  knowledge  and  skill  usually 
possessed  by  practitioners  of  that  art,  and  which  the  exi- 
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gency  of  the  case  might  require.  A  stipulation  to  limit 
his  duties  to  a  particular  mode  of  treatment,  could  not  be 
inferred,  unless  he  were  employed  with  at  least  a  knowl- 
edge tliat  he  would  pursue  that  mode.  As  to  the  books, 
they  are  not  competent  evidence  of  the  truths  of  medical 
science.  Those  truths  are  /oc/f ,  provable  by  the  opinions 
of  experts.  But  such  opinions  must  be  given  in  Court, 
under  the  sanction  of  an  oath.  Their  soundness  may  then 
be  tested  by  a  cross-examination  into  the  facts  and  rea- 
s^inings  on  which  they  are  based,  and  the  ability  and  op- 
portunity of  the  witness  to  form  correct  conclusions. — 
The  written  opinions  contained  in  these  books,  have 
never  passed  this  ordeal.  It  is  sufficiently  difficult  to  ex- 
tract the  truth  from  the  various  opinions  of  witnesses 
upon  the  particular  facts  of  the  case.  To  go  to  a  medical 
library,  and  select  the  standard  scientific  truths,  applica- 
ble to  the  particular  case,  from  a  wilderness  of  conflicting 
theories,  concerning  which  these  books  are  filled  with 
ingenious  and  acrimonious  controversies,  is  what  a  jury 
could  never  do. 

The  Court  directed  the  jury  to  determine  whether  the 
placenta  ought  to  have  been  sooner  removed;  whether 
ordinary  skill  and  attention  on  the  part  of  the  defendant 
would  have  led  him  to  that  conclusion ;  and  whether  the 
delay  caused  or  contributed  to  the  sickness  of  the  patient. 
If  the  evidence  is  insufficient  to  affirm  these  three  propo- 
sitioiis,  the  defendant  is  entitled  to  a  verdict ;  if  sufficient, 
the  i;laintiff  is  to  recover  such  damages,  as,  in  the  discre- 
tion of  the  jury,  guided  by  a  sense  of  honest  fairness, 
they  shall  think  he  ought  to  have  for  the  cares,  anxieties, 
and  expenses  of  the  sickness  thus  occasioned,  for  the  loss 
of  the  society,  counsel,  and  assistance  of  his  wife,  and 
for  the  temporary  and  permanent  injury  to  his  domestic 
comfort  and  happiness.     Verdict  for  Plaintiff. 

[5  West.  L.  J.  653. 
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Suprtmt  dTourt  of  {ItttngslDania. 
MIDDLE  DISTRICT— HARRISBURG,  MAY,  1848- 

Farmer  v.  Sedgwick. — A  conditional  bid  at  a  Sheriff's 
sale  is  not  obligatory  npon  the  Sheriff;  nor  an  absolute 
one  which  is  merged  in  one  conditional,  if  not  rerived 
subseqently.    Per  Bumside,  J.    Error  to  Daaphin  Co. 

Judgment  reversed. 

Seibert  r.  Swan. — Where  the  proprietpr  of  two  adjoin- 
ing tracts  of  land  through  which  ran  a  water  course  to 
his  mill  on  the  lower  one,  part  of  which  was  the  natural 
bed  of  a  small  stream,  and  part  of  it  a  trench  from  a 
neighboring  creek,  conveyed  the  upper  tract  without  ex* 
pressly  reserving  the  water  right,  to  a  party  who  has  ob- 
structed the  trench,  and  cut  off  the  supply  of  water  from 
the  creek,  he  may  sustain  an  action,  on  the  principle  of 
an  implied  reservation.  Per  Gibson,  C.  J.  Error  to 
Berks  Co. 

Judgment  reversed. 

N.  B.  In  this  case  Justices  Rogers  &  Coulter  dissected. 

Fisher  v.  Longenecker. — The  bringing  of  a  suit  before  a 
Justice  of  the  Peace  and  then  directing  the  constable  not 
to  serve  the  writ,  is  but  a  non  suit ;  and  this  cannot  be 
regarded  as  a  suit  pending  so  as  to  be  pleaded  either  in 
abatement  or  bar  before  another  justice  for  the  same 
cause  of  action.  The  plea  of  former  recovery  can  be  sus- 
tained only  when  the  merits  of  the  controversy  have  been 
passed  on.    Per  Bell,  J.    Error  to  Dauphin  Co. 

Judgment  reversed. 
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Danidi  v.  Fitch. — ^An  apparent  or  collasive  agreeiiu'iit 
between  parties  in  the  same  business  to  exchange  <  iir- 
riages  for  livery,  so  that  each  might  have  one  black  one, 
and  prevent  the  public  from  being  aware  of  the  tnn  le- 
lation  between  them,  will  not  be  enforced,  bat  the  ical 
agreement  will  be ;  so  that  replevin  will  lie  to  recover 
both.  But  when  an  apparent  state  of  the  ownership  pro- 
duced by  the  collusive  acts,  is  made  the  means  of  d(M*eiv- 
ing  third  persons  as  to  the  ownership,  and  procure  c  redit, 
then  the  apparent  ownership  will  be  enforced  for  i)rotec- 
tion  of  third  persons.  The  law  will  not  lend  its  aid  to 
assist  individuals  to  cheat  others.  Per  Coulter  J.  Error 
to  Dauphin  Co. 

Judgment  affirmed. 

Hale  r.  Fitch. — Hale  was  the  bail  on  the  replevin  bond 
supra.  The  suit  was  sufficient  notice  to  him  that  Fitch 
claimed  the  property  in  Daniels'  posession.  lie  did  not 
suffer  by  the  secret  agreement;  the  bail  was  entered 
when  the  true  state  of  the  case  was  insisted  on ;  and  he 
must  be  held  by  the  terms  of  his  bond.  Per  Coulter,  J. 
Error  to  Dauphin  Co. 

Judgment  affirmed. 

SktrrAt  V.  The  Commonwealth. — In  this  case,  the  decision 
in  the  case  of  Cohen  v.  The  Commonwealth  (6  Barr.)  af- 
firmed. Prothonotaries  are  liable  to  pay  to  the  Common- 
wealth one-half  the  excess  over  $1500,  and  cannot  de- 
duct the  expenses  of  their  offices  before  paying  over. 
Per  Rogers,  J.    Error  to  Dauphin  Co. 

Judgment  affirmed. 

Frederick  r.  Gilbert. — ^In  the  action  for  assault  and  bat- 
tery, on  the  plea  of  ton  assault  demesne  and  the  general 
replication  de  injuria^  &c.,  the  deft,  admits  the  averments 
in  the  declaration. 
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Under  the  plea  of  son  assauli  demesnef  the  burden  of 
proof  lies  on  defl. ;  and  the  record  of  conviction  and 
fine,  is  not  admissible  in  mitigation  of  damages,  though  it 
would  be  under  plea  of  not  guilty.  The  replication  de 
injuria  puts  in  issue  only  the  matter  alleged  in  the 
plea.    Per  Bumside,  J.    Error  to  Dauphin  Co. 

Judgment  affirmed. 

GreenawaJt  v.  Shannon. — On  an  appeal  to  the  Court  of 
Com.  Pleas,  after  a  reference  to  arbitrators  and  an  award 
made,  it  is  too  late  to  move  to  quash  the  appeal  from  the 
justice,  though  if  made  before  a  trial  on  the  merits, 
it  would  have  prevailed.  Per  Bumside,  J.  Error  to 
Dauphin  Co. 

Ehler  r.  Funk. — The  endorsement  of  a  note  "  without 
recourse ''  does  not  put  the  endorsee  on  his  guard  and 
lead  him  to  suspect  wrong  between  the  maker  and  payed 
in  the  transaction,  though  it  is  not  in  the  usual  course  of 
business.  The  negotiable  quality  is  not  thereby  destroy- 
ed.   Per  Rogers,  J.    Error  to  Dauphin  Co. 

Judgment  affirmed. 

Keller  et  al  r.  Comth. — ^A  trial  between  the  sanie  parties, 
when  the  merits  are  not  disposed  of,  cannot  be  pleaded 
in  bar  to  estop  a  recovery  in  another  action  ;  and  the  same 
follows  when  the  cause  of  action  is  botli  entire  and  divi- 
sible, and  a  portion  only  is  disposed  of. 

When  an  appropriation  of  payments  is  not  made  by  the 
debtor,  the  creditor  may  make  it,  and  if  he  neglects  it, 
the  law  will  make  the  application.  Per  Bumside,  J. 
Error  to  Dauphin  Co. 

Welker  v.  BrobsL — On  a  plea  of  non  est  factum  to  a 
single  bill,  it  is  not  competent  for  the  pltiT.  to  shew  that 
the  deft,  has  parted  with  his  property  for  the  avowed 
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purpose  to  prevent  a  recovery.     The  inquiry  must  be 
confined  to  the  question  of  the  execution.    Per  Bum- 
side,  J.    Error  to  Dauphin  Co. 
Judgment  reversed. 

NeUly^t  Appeal. — The  accounts  of  a  guardian  may  be 
reviewed  within  the  period  prescribed  by  the  statute, 
though  the  balance  has  been  paid  over  to  his  successor, 
notwithstanding  the  proviso  of  the  first  section  of  the  act 
of  1840.  The  proviso  is,  ^*  that  the  act  shall  not  extend 
to  any  cause  where  the  balance  found  due  shall  have 
been  actually  paid  and  discharged  by  any  Executor,  Ad- 
ministrator or  Guardian."  This  must  be  construed  as 
contemplating  a  payment  to  the  ward  himself,  and  not  a 
succeeding  guardian.  Per  Bell,  J.  Coulter,  J.  dissenting. 
Error  to  Dauphin  Co. 

Judgment  reversed. 

Reem  v.  Duey. — In  a  suit  by  an  administrator,  his  bail 
is  a  competent  witness  for  him,  though  liable  for  costs, 
because  a  recovery  would  increase  his  liability  by  increas- 
ing the  assets.    Per  Coulter,  J.    Error  to  Dauphin  Co. 

Beaver  v.  Filsom. — A  verbal  agreement  to  give  the 
ground  if  the  inhabitants  of  the  neighborhood  would  build 
thereon  a  church,  which  is  done,  constitutes  the  donor  a 
trustee  of  the  congregation,  and  is  sufficiently  certain  to 
be  enforced.  Such  an  agreement  comes  not  within  the 
statute  of  frauds.    Per  Rogers,  J.    Error  to  Franklin  Co. 

Judgment  affirmed. 

Zarfs  Exr^s  v.  Heart  fy  Eyster. — Part  payment  within 
six  years  is  constructive  acknowledgment  of  the  debt,  and 
evidence  of  a  new  promise ;  and  in  case  of  joint  indebt- 
edness the  payment  of  one  is  an  acknowledgment  by  both, 
whenever  it  has  been  made  during  the  joint  responsibility, 
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or  in  other  words,  before  it  has  been  severed  by  the  death 
of  one  of  them.  But  when  the  joint  liability  has  been 
severed  by  the  death  of  one  of  the  parties*  nothing  can 
be  done,  by  his  lawful  representatives,  or  by  the  other 
party,  to  arrest  the  progress  of  the  statute  as  to  the  oth* 
er  party.  The  rule  is  the  same,  whether  the  party  sought 
to  be  charged  by  the  acknowledgment  or  discharged  by 
the  statute,  be  principal  or  surety.  But  a  payment  under 
a  responsibility  which  was  exclusively  several  from  the 
first,  would  stop  the  statute  only  as  to  the  payor,  and  not 
as  to  a  debtor  bound  for  the  same  debt  only  by  a  separate 
instrument. 

In  this  case  the  payments  were  made  by  the  principal. 
The  note  on  which  suit  was  brought  was  joint  as  well  as 
several,  and  the  makers  are  still  alive,  so  that  the  pay- 
ments within  six  years  take  the  case  out  of  the  statute. 
Per  Gibson,  C.  J.    Error  to  Franklin  Co. 

Judgment  reversed. 

Sweigart  etalv.  Richards. — ^The  field  notes  and  a  cor- 
rected draft  made  by  a  deputy  Surveyor  in  1774,  and 
proved  to  be  in  his  hand  writing  with  numerous  warrants, 
are  competent  to  be  left  to  the  jury  to  prove  an  ancient 
boundary,  though  they  were  not  filed  as  official,  but  were 
found  in  private  hands.  Per  Coulter,  J.  Error  to  Dauphin. 

Philad.  tf  Reading  R.  R.  Co.  v.  Fisco. — ^A  chartered 
railroad  company  is  not  liable  for  the  burning  of  a  bam 
caused  by  the  emission  of  sparks  from  the  locomotive, 
unless  upon  proof  of  negligence,  malice  or  wilfulness  on 
the  part  of  the  company,  or  its  officers.  Such  companies 
pay  for  the  right  to  use  their  property,  as  is  contemplated, 
when  the  damages  to  property  through  which  they  pass 
are  assessed.  Consequently  they  have  a  right  so  to  use 
them,  and  like  others  owning  property,  are  liable  only  ut 
supra.    Per  Rogers,  J.    Error  to  Berks  Co. 

Judgment  reversed. 
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Miller  et  alv.  Muick. — ^Where  a  power  to  sell  and  con- 
vey lands  is  conferred  by  a  will  upon  the  ExecotorSy  and 
one  of  them  dies  in  the  life  time  of  the  Testator,  and 
another  renounces,  aAer  taking  the  oath  but  before  en- 
tering upon  the  trust,  the  surviving  Executor  may  sell 
and  convey  a  good  title,  although  he  has  not  taken  the 
oath  or  received  letters  testamentary  ;  and  this  even  after 
the  time  contemplated  for  the  sale  by  the  Testator.  It  is 
the  will,  not  the  Register,  which  gives  power  to  sell  lands. 
Per  Bell,  J.    Error  to  Dauphin  Co. 

Judgment  reversed. 

Stanley^s  Appeal. — A  release  by  a  ward  to  a  guardian, 
shortly  after  attaining  full  age,  given  in  the  dark  and  be- 
fore emancipation  from  habits  of  confidence  and  control, 
is  to  be  disregarded.  Such  release  may  properly  be  used 
when  vouchers  have  been  lost  by  lapse  of  time,  but  not 
to  cover  recent  transactions. 

Where  one  received  money  from  an  Executor  to  apply 
the  interest  for  the  maintenance  of  the  Testator's  widow, 
and  to  pay  the  principal  to  residuary  legatees,  at  her  death, 
he  will  be  liable  to  have  his  ward's  proportion  charged  in 
his  Guardianship  account :  and  though  he  received  it  as 
trustee,  the  parties  ultimately  entitled  may  waive  a  trus- 
tee account,  and  the  trust  being  executed,  treat  him  as 
the  prima  facie  holder  of  the  whole  sum.  Strictly  speak- 
ing none  but  the  personal  representatives  of  the  cestui 
qui  trust  could  make  him  show  how  he  had  discharged 
his  stewardship.  A  trustee  account  would  only  burden 
the  sum  with  costs,  while  a  guardianship  account  is  equal- 
ly convenient  and  effective. 

The  fund  was  invested  in  Schuylkill  Bank  stock  in  his 
own  name.  The  fact  that  he  retained  power  to  make  them 
his  own,  estops  his  Executor  from  denying  that  he  pur- 
chased them  in  his  own  right ;  and  though  the  ward  re- 
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quested  to  have  the  certificates  of  stock  sent  to  her*  she 
is  not  concluded.    In  a  state  of  ignorance  and  doubt, 
nothing  said  by  her  conld  bind  her.    Per  GibsoOt  C.  J^ 
Error  to  Daophin  Co. 
Judgment  affirmed. 

Cake  V.  Lewis. — ^The  guarantor  of  a  note  who  has  not 
paid  the  claim  cannot  prove  it  under  the  commission  in 
bankruptcy,  and  consequently  on  a  suit  against  him,  the 
principal  debtor  is  incompetent  as  a  witness,  as  he  will 
be  personally  liable  to  the  guarantor.  2  Barr.  343.*  Per 
Bell,  J.    Error  to  Dauphin  Co. 

Shuriz  V.  Tkomas. — When  one  entitled  to.  dower  joins 
as  administratrix  in  making  a  deed,  in  pursuance  of  an 
order  of  the  Court,  to  consummate  articles  of  agreement 
made  by  the  decedent  in  his  life  time,  and  the  deed  pur- 
ported to  convey  not  only  all  the  estate  which  the  vendor 
had  in  his  life  time ;  but  *'  all  the  estate  of  the  said  Mary 
and  Cornelius  (the  co-administrator)  since  his  death," 
the  right  of  dower  is  not  carried  thereby.  The  admr's 
were  directed  by  the  decree  to  deal  not  with  their  own 
property,  but  with  the  legal  title  of  the  vendor ;  and 
words  like  these  are  to  be  restrained  to  the  business  of 
the  occasion,  and  no  intendment  is  to  be  carried  beyond 
it.  The  admr's  particular  interests  were  not  involved 
without  special  description.  No  one  can  believe  pltff. 
meant  to  throw  in  her  dower ;  and  it  would  require  strong 
terms  to  carry  out  an  intention  so  opposite  to  her  inter- 
ests. And  by  no  construction  but  a  strained  one  could 
the  clause  in  question  be  made  to  embrace  any  but  the 
joint  interests  of  the  admr's:  and  it  does  not  appear  they 
had  any. 

Nor  can  ^  deft,  claim  title  paramount  to  pltffs.  dower 
under  a  purchase  at  Sheriff's  sale  on  a  judgment  against 
the  vendor,  when  his  alienee  whose  equitable  interest  he 
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had  acquired  had  covenanted  to  apply  a  competent  part  of 
the  purchase  numey  to  the  payment  of  Judgments  by  which 
the  property  was  encumberedj  because  such  sale  procured 
by  the  defl.,  and  the  purchase  made  by  him,  was  not  iu 
good  faith.  And  the  widow  by  being  made  a  party  to  the 
revival  of  that  judgment  is  not  estopped,  because  the 
purchaser  ought  to  have  paid  the  judgment  himself*  He 
had  the  money — and  is  in  the  predicament  of  a  purchaser 
who  knows  it  Avas  actually  paid. 

Though  the  articles  contained  a  covenant  for  an  unex"^ 
ceptionable  title,  the  deft,  by  accepting  a  conveyance 
which  did  not  touch  the  pltffs.  dower  as  a  satisfaction  of 
the  articles,  is  precluded  from  demanding  any  thin^ 
further.  He  might  take  less  than  tlie  articles  called  for ; 
and  a  conveyance  from  the  admr's.  had  the  same  effect  as 
H  conveyance  from  the  vendor  would  have  had,  without 
the  joinder  of  the  wife*  Per  Gibson,  C.  J.  Error  to  Qtn^ 
tre  Co* 

Judgment  reversed. 

N.  B.  In  this  case  Rogers  and  Burnside,  Justices,  di^ 
sented* 

Oliver  i{  wife  c  Hughes. — The  deft,  borrowed  of  the 

pltff.  who  was  an  ignorant  and  unlettered  woman  $700, 

for  \\hich  he  gave  his  single  bill,  payable  two  years  after 

date,  with  warrant  of  Att'y  to  confess  judgment%    l^is 

note  afterwards  was  delivered  by  the  pltff.  to  the  deft,  for 

the  purpose  of  being  entered,  which  he  promised  to  do. 

He  afterwards  returned  the  note  to  pltff.  and  represented 

to  her  that  he  had  confessed  judgment,  and  had  the  same 

recorded,  and  that  it  was  a  lien  on  a  brick  house  in  the 

Borough  of  Harrisburg.    The  pltff.  being  ignorant  and 

unlettered,  and  having  confidence  in  his  representations, 

allowed  the  deft,  to  keep  the  money  without  requiring 

payment  or  farther  security  for  the  space  of  five  years. 
Vol  VII — 11 
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when  the  deft,  became  insolvent  wherebj  she  lost  her 
debt.  For  this  fraud  the  pltff.  brought  an  action  of 
fraud  in  the  nature  of  a  writ  of  deceit,  and  the  jury  found 
as  follows: 

'  "Tbil  thej  fiad  Ibr  te  pltfb.  ob  tlie  fim  eoont  in  the deoUntioB,  tfa«  fom 
of  one  tkooMBd  mmI  eleroa  dollan  mmI  Mj  omU  J—nge^  with  ootts,  if  iate 
opouon  of  tho  Ooort  tho  pltfb.  aro  enliUod  to  reoovor  of  tho  doft  ondor  hit 
j4oo  of  tMuikniptej,  and  if  not  wo  find  for  tho  doft.  Tho  jarj  alto  dotire  to 
tajr  that  te  aboVo  Tordiot  it  rtndored  booanto  wo  bolioro  thai  tho  doft  MM 
to  oator  tho  jadgmeot  noto  in  faror  of  tho  pltfit.,  whoa  oatrattod  to  him  for 
that  parpoooy  on  tho  rooordt  of  tho  oooatj-,  and  tocoring  itt  lion  on  te  pt^»por- 
tjrof  dolt" 

The  Court  below  held  the  deft,  to  be  discharged  be- 
cause the  debt  was  provable  before  the  commissioner  of 
bankruptcy. 

'^  ItogerSi  J.  The  pltflT.  is  not  compelled,  thouj^h  she 
inaj.do  so  if  she  pleases,  to  waive  the  tort  and  resort  to 
the  contract  But  it  cannot  be  denied  that  this  is  a  tort 
and  not  proveable  under  the  commission,  as  the  damages 
are  unccirtain.  The  certificate  of  bankruptcy  is  no  bar 
to  this  action.    Error  to  Dauphin  Co. 

Judgment  reversed  and  judgment  for  pltff. 


NORTHERN  DISTRICT.— StINBURY,  JULY,1848. 


Dannel  v.  Belhi.^^A  purchaser  of  a  tract  of  unseated 
land,  at  Treasurer's  sale  for  taxes,  who  ibr  a  period  of  5 
years,  neglects  to  pay  the  taxes  and  costs,  and  to  give  a 
bond  for  the  surplus,  acquires  no  title  by  such  purchase. 

It  is  the  duty  of  the  purchaser,  as  soon  as  the  bid  is 
made  and  the  hammer  falls,  to  pay  the  taxes  and  costs,-^ 
^nd  although  the  Treasurer  does  make  a  deed,  and  ac- 
knowledge it,  delivery  is  essential  to  its  validity. 

The  limitation  of  5  years  in  the  3d  section  of  the  act 
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of  1804|  is  not  a  bar  to  pitffs.  reeoTery  (Delias')  in  this: 
ease  although  snit  was  not  brought  within  5  years  after 
the  Treasurer's  sale  to  Staples  under  whom  Bonnel  claim- 
ed, inasmuch  as  the  title  of  Witman  under  whom  Bellas 
claimed  by  virtue  of  a  sale  made  by  order  of  the  Or- 
phan's Court  of  Northumberland  county,  was  never  di- 
vested, or  vested  in  Staples,  the  purchaser  at  Treasurer';^ 
sale.    Per  Bumside  J.    Error  to  Northumberland  Co. 

Baxter  v.  BewalCs  Exr^s. — ^Testator  among  other  things 
devised  as  follows :  *'  My  Will  is,  that  all  the  rest  and 
residue  of  my  estate  shall  be  divided  into  7  equal*  parts, 
among  my  children,  Elizabeth,  Williamt  Henry,  George, 
Magdalena,  Sarah  and  Ann.  My  will  is,  that  all  my 
stock,  chattels,  merchandise  and  household  furniture, 
shall  be  impartially  appraised,  and  after  such  appraise* 
ment  made,  that  the  same  shall  be  sold  by  my  Executors, 
hereinafter  named :  my  will  is  that  my  son  George  shall 
have  my  plantation,  containing  269  acres,  more  or  less, 
for  which  keis  to  pay  $2500,  in  the  following  payments,"  See. 

Held,  that  George  was  entitled  to  a  share  of  the  $2500  f 
that  is  what  is  meant  by  payment  of  the  $2500  to  the  le-^ 
gatees  of  whom  he  is  one.  Per  Gibson,  C.  J.  Error  tO/ 
Lycoming  Co.. 

StackkouMc  v.  Reese  tf  Purtel. — ^It  is  surely  not  error  for 
a  Court  to  tell  a  jury,  that  certain  facts  are  powerful  evi- 
dence to  establish  a  particular  proposition  in  relation  to 
boundary,  and  as  such  worthy  the  attention  of  the  jury. 

If  the  Court  has  misled  the  jury,  by  inducing  them  to 
suppose  there  was  no  evidence  to  the  contrary,  when  such 
evidence  existed  in  the  cause,  and  by  such  sinister  collo- 
cation of  sentences,  negatived  the  idea  of  there  being  oth- 
er evidence,  worthy  of  their  consideration,  it  would 
doubtless  have  been  error.  Per  Conlter,  J.  Error  to 
Columbia  Co. 
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JEHM  «u  AdBa. — ^The  qnestion  at  iirae,  arisei  under 
the  14tli  Section  of  the  Act  of  1888,  relating  to  Execu- 
tors. Where  a  tenant  did  not  offer  a  literal  compliance 
with  the  act,  bat  proffered  what  was  equivalent^  namely, 
an  acknowledgment  of  the  estate  pf  his  inmiediate  lessor, 
with  an  aTerment  that  it  has  expired  by  its  own  limita- 
tioa,  and  that  after  the  commencement  of  his  lease,  the 
title  had  Tested  in  a  purchaser  at  Sheriff's  sale  of  the  fee 
simple  interest  of  the  owner  of  the  land  of  which  the.im- 
mediite  lessor  himself  held  by  a  demise  for  years,  in  vir- 
tue of  aiiich  he  has  leas^  to  the  defts— 
,  In  an  action  of  ejectment,  a  tenant  under  an  expired 
lease  will  not  be  permitted  to  turn  out  those  who  were  in 
possession  under  his  own  landlord,  or  his  alieneees,  and 
jnU  not  he  permitted  to  do  so,  in  a  landlord  and  tenant 
piaceediag.    Per  Bell,  J.    Error  to  Bradford  Co. 

TaUmrndge  e»  /Mtft.— It  is  a  trite  ndc  in  equity,  that  if 
a  creditor  has  in  hands  or  power  the  means  of  payment, 
and  voluntarily  relinquishes  it,  or  if  he  agree  for  a  valua- 
ble consideration  to  give  to  the  principal  debtor  further 
credit  for  a  definite  time,  without  the  assent  of  the 
surety,  the  latter  is  discharged  from  his  obligation,  though 
judgments  may  have  been  recovered  against  both. 

A  mere  volunteer,  who  undertakes  to  pay  the  debt  of 
another  without  his  request,  and  under  no  circumstances 
of  compulsion,  moral  or  legal,  and  who  is  compelled  to 
pay  the  debt  assumed  by  him,  cannot  call  on  the  real 
debtor  to  reimburse  him,  except  perhaps  in  equity  thro' 
the  medium  of  the  original  security.  No  man  is  permit- 
ted to  thrust  himself,  unbidden,  into  a  relation  which  may 
impose  a  new,  or  change  an  existing  liability  of  another, 
so  far  at  least  as  his  rights  are  involved* 

A  stranger  may,  for  a  consideration,  bind  himself  to  pay 
the  debts  of  another  without  his  privilege  or  knowledge. 
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CreBendlyy  a  principal  debtor  is  not  a  good  witness  for 
a  surety  in  an  action  against  the  latter ;  not  because  he  is 
liable  to  make  good  the  amount  that  may  be  recovered 
against  the  surety,  but  that  he  is  also  answerable  in  the 
event  of  a  recovery  for  the  costs  of  the  action.  It  is 
clear,  however,  he  may  be  examined  to  any  thing,  tending 
to  exonerate  the  surety,  if  he  be  not  liable  for  costs,  or 
is  released  from  payment  of  them. 

In  this  case,  Burlingame  was  rightly  admitted  to  testis 
fy.  Against  him,  judgment  had  passed,  which  could  in 
no  wise  be  affected  by  a  proceeding  to  try  the  sufficient 
cy  of  a  defence,  peculiar  to  Jones,  his  alleged  surety.  Per 
Bell,  J.    Error  to  McKean  Co. 

Hinman  v.  Cramer.-^The  2d  Section  of*  the  Act  of 
1785,  clearly  and  distinctly  recognizes  an  entry,  as  one  of 
the  modes  by  which  the  owner  of  lands  may  toll  the 
statute  of  limitations. 

If  A.  enter  on  premises  in  B's  name,  but  without  any 
authority  or  command  from  B.,  but  afterwards  and  before 
the  time  when  the  demise  is  laid  to  be  made,  B.  conents 
to  A's  entry,  such  subsequent  consent  is  sufficient. 

Where  an  owner  of  land,  though  not  resident  upon  it, 
by  an  agent,  enters  on  the  land,  sub«divides  it  into  lots, 
by  actual  survey  and  marking  the  lines  and  enters  into  a 
contract  for  the  sale  of  some  of  the  lots,  and  regularly 
paid  the  taxes,  within  21  years,  the  running  of  the  stat* 
ute  is  barred.    Per  Coulter,  J,    Error  to  Bradford  Co. 

Roberts  v.  Holstead.^^The  plea  of  nul  tiel  record  in  a 
Sci.  Fa.  on  a  mortgage,  is  a  nullity,  as  the  Scire  Facias  is 
founded  on  the  mortgage,  and  not  on  the  registering  of  it. 

Where  the  pleas  are  nul  tiel  reeord-^no  lien — ^payment 
with  leave,  d^.,  to  a  Sci.  Fa.  on  mortgage,  evidence  in« 
tended  as  a  defalcation  cannot  be  received  without  notice. 

The  assignee  or  transferee  of  an  obligation  mentioned 
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in  the  nortgage,  is  m  parchaser  fbr  a  valnaMe  considera- 
tion of  all  the  seenrities  of  the  assignor,  and  of  all  his 
remedies,  and  4his  thoagh  the  assignee  was  not  aware  of 
the  existence  of  the  mortgage,  at  the  time  he  purchased 
the  note.  Pending  the  interest  thns  acquired,  it  was  not 
competent  for  the  mortgagee  to  enter  satisfaction. 

If  it  do  not  appear  that  the  whole  of  the  mortgage  mo- 
ney was  due  for  a  twelve  month  before  the  impetration  of 
the  Sci.  Fa.  it  is  the  bnsiness  of  deft,  to  show  the  objec- 
tion by  way  of  answer  to  pltffs.  action,  as  being  a  qual- 
ification of  their  prima  facia  right  to  sue. 

Perhaps  it  was  only  pleadable  in  abatement  Per  Bell, 
J.    Error  to  Wyoming  Co. 

Chappd  V.  Row. — J.  C,  by  deed  conveyed  to  M.  C,  in 
fte  simple,  a  tract,  of  land,  in  which  deed  is  the  follow- 
ing clause:  ''J.  C.  reserves  the  use  of  the  land  to  his 
father  and  mother,  the  possession  during  their  lives,  as 
a  home  and  residence  for  them,  and  at  tiieir  death,  the 
-said  possession  then  to  vest  in  said  M.  C.  the  grantee. 

Rogers,  J.  The  reservations  operate  by  way  of  limi- 
tation, or  condition  subsequent  The  grant  is  a  fee,  but 
the  right  of  possession  is  not  vested  in  grantee  till  death 
of  father  and  mother.    Error  to  Union  Co. 

Majfnard  v.  NeckernisSf  Indonee  of  Allen. — ^Where  the 
interest  of  a  witness  is  equally  balanced,  he  is  competent 
A  party  to  a  bill  or  note,  strictly  negotiable,  and  which 
has  actually  been  negotiated,  cannot  be  admitted  to  im- 
peach it  in  the  hands  of  a  bona  fide  holder  by  any  thing 
which  attended  its  inception  or  attached  upon  it,  before 
it  left  the  hands  of  the  injured  parties. — ^But  he  may  tes- 
tify to  facts  which  occurred  subsequently  to  the  negotia- 
ting of  the  instrument,  affecting  it  in  the  hands  of  the 
holder,  and  tending  to  disprove  his  right  to  recover  upon  it* 
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The  attachmeiit  execation,  given  by  oar  statute,  should, 
I  think,  be  pleaded  by  a  garnishee  in  bar  (for  the  foun- 
dation of  it,  is  a  judgment)  m  a  suit  brought  against  him 
for  the  money.    Per  Bell,  J.    Error  to  Lycoming  Co. 

Richter^s  Exr*s  v.  Penn  township. — Township  Auditors 
have  a  right  to  settle  the  accounts  of  a  Treasurer  of  a 
school  district,  for  the  three  years  he  had  served  as  such, 
when  no  settlement  had  been  made  by  him.  If  the  Auditors 
for  the  prior  years  had  audited  his  accounts,  their  settle- 
ments unappealed  from  would  have  been  conclusive.  Per 
Burnside,  J.    Error  to  Union  Co. 

Admr*$  of  Hannah  Bish  v.  Bish. — ^A  widow,  or  the  re- 
presentatives of  a  deceased  widow,  cannot  maintain  an 
action  of  Account  Bender,  against  her  sons,  or  their 
alienees,  who,  by  deed,  covenanted  to  support  their 
mother,  in  consideration  of  land  conveyed  to  them. 

Account  Render  can  only  be  maintained,  on  a  contract, 
express  or  implied.  There  must  also  be  privity  between 
the  parties,  express  or  implied. 

A  widow  may  waive  her  right  to  dower.  Per  Coulter, 
J.    Error  to  Wayne  Co. 

DrumheUeTj  AdmW  of  Ehler  t).  Mumaw. — ^Pltff.  in  Error 
appealed  from  an  au  ard  of  Arbitrators. — The  oath  was 
made  before  Hugh  Fell,  and  is  thus  subscribed :  **  Sworn 
and  subscribed  before  me.  Deer.  6th,  1845.  A.  Bedford, 
Proth*y.    By  Hugh  Fell." 

The  Court  below  quashed  the  appeal,  on  the  ground 
that  Hugh  Fell  had  no  authority  to  administer  the  oath, 
from  any  thing  that  appeared  on  the  record.  The  Su- 
preme Court,  reinstated  the  appeal,  it  appearing  on  the 
record  that  the  summons,  a  rule  to  take  depositions  the 
rule  to  choose  arbitrators  and  rule  of  arbitration  in  this 
case,  were  all  signed  in  the  same  way.  Per  Burnside,  J. 
Error  to  Luzerne  Co. 
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Bradford  v.  PaU$. — ^In  an  action  of  Scire  Facias  on  a 
mortgage,  it  lays  on  the  deft«  to  show  that  the  title  he  has 
accepted  is  positively  had.  When  the  contract  is  ezecnt- 
ed  it  will  not  avail  the  deft  to  shew  that  the  title  is 
donbtfiil. 

When  the  vendee  accepted  a  title  and  took  his  warran- 
ty, with  Aill  knowledge  of  the  alledged  adverse  title,  he 
shall  not  detain  the  purchase  money,  when  his  possession 
has  not  been  disturbed.  3d  Pa.  R.  447.  Per  Bumside, 
J.    Error  to  Bradford  Co. 

WiUUttm  V.  Culkert. — ^An  assessment  of  a  tract  of  un- 
seated land,  by  No.  and  name  of  warrantee,  and  adjoin- 
ers,  but  as  200  acres  instead  of  600  acres,  is  good,  and  a 
sale  of  the  tract  by  the  Treasurer  for  taxes,  and  it  re- 
maining 2  years  and  more  unredeemed,  will  vest  a  good 
title  in  the  purchaser  for  the  whole  tract,  against  the 
owner  of  the  warrant,  who  had  paid  taxes  on  but  900 
acr^s,  with  a  luiowledge  of  the  quantity  contained  in  the 
tract.    Fer  Coulter,  J.    Error  to  Tioga  Co. 

Fratam  fK  Kellam.-^f  parties  were  partners,  and  pltff. 
after  dissolution,  made  out  a  fldl  account  of  the  partner- 
ship, and  gave  it  to  deft,  who  made  no  objection  to  the 
account,  or  th^  balance  struck  against  him,  for  a  year  or 
more»  he  is  to  be  considered  as  having  assented  to  it  and 
acquiesced  in  it,  and  there  being  no  proof  of  errors  in 
tlie  account,  pltffl  may  recover  in  this  form  of  action. 

Assumpsit  will  lie  on  a  settled  account.  The  essen- 
tial feature  of  an  action  of  Account  Render,  is  that  it 
closes  an  open  account.  Its  circuity  should  prevent  its 
use  in  all  cases,  where  the  simple  and  equitable  action  of 
assumpsit,  can  reach  the  case.  Per  Rogers,  J.  Error  to 
Wayne  Co. 

[The  fbregoing  is  extracted  from  the  opinion  of  the 
Court  below,  which  was  adopted  by  the  Supreme  Court.] 
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Fiiek  V.  MamM4 — An  intrader,  who  enters  on  surveyed 
Quid,  which  is  animpioTedv  and  claims  to  certain  natural 
or  artificial  bonndaries,  plain  and  visible,  is  protected,  in 
the  purchase  of  1754  and  1768,  as  if  he  had  had  his 
claim  run  round,  and  marked  by  a  Surveyor,  when  his 
possession  is  unbroken,  and  he  pays  his  taxes  for  the  land 
he  claims.    Per  Bomside,  J.    Error  to  Wyoming  Co. 

Caie^  Anthony  fy  Co.  v.  Olmstead. — Defendant  was  se- 
curity for  his  son.  He  gave  a  note  of  one  R.  O.  in  satis- 
faction of  the  judgment,  conditioned  to  pay  in  two  yearly 
payments. — Execution  to  be  stayed  on  the  above  judg- 
ment till  default  of  payment.  Court  below  held  that 
deft,  was  not  discharged  by  the  agreement  to  stay  the  ex- 
ecution. 

The  entry  by  the  Prothonotary,  and  the  filing  of  a  re- 
ceipt, is  not  the  kind  of  record  which  imports  absolute 
verity. 

An  attorney  at  law,  under  his  general  power  to  collect 
a  debt,  has  no  authority  to  substitute  another  jndgment. 
His  client,  may  however,  ratify  such  act ;  if  he  do  so,  it 
is  binding.    Per  Bumside,  J.     Error  to  Wayne  Co. 

[The  above  is  the  language  of  the  Court  below — ^adopt- 
ed  by  the  Supreme  Court.] 

In  appeal  of  Jno.  L.  Hodge^  Ex*r  of  R.  U.  Rose^  dec^d. 
—Under  the  Act  of  29th  March,  1832,  Sect.  12*13,  the 
extent  of  the  power  of  the  Orphan's  Court  is  to  remove 
an  Executor,  only  when  he  fails  and  neglects  to  comply 
with  the  order  directing  security. 

The  Act  of  1846,  which  is  entitled  an  act  relative  to 
the  appointment  of  Trustees  by  the  Orphan's  Court,  and 
for  other  purposes,  was  intended  to  enlarge  the  power  of 
these  Courts,  relative  to  Trustees,  Executors,  Adminis- 
trators or  Guardians,  in  cases  of  waiste  or  mismanage- 
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ment  by  them,  virinte  ojlcia.  The  Orphan's  Coart  is 
invested  with  power  to  dismiss  all  Execators,  Administra- 
tors or  Gamrdians  of  Estates,  held  by  testamentary  tmst, 
referring  plainly  to  them  as  Trustees  by  virtae  of  their 
respective  offices,  and  their  actings  and  doings  as  snch. 

It  is  only  where  they  act  as  Tmstees  the  section  ap- 
plies, and  not,  when,  as  here,  in  their  ordinary  capacity  of 
Executors.    Per  Rogers,  J.    Error  to  Susquehanna  Co. 

Bank  sl  Cutler. — Notice  to  a  coiporatoris  not  notice  to 
the  corporation,  unless  he  were  an  organ  of  communica- 
tion between  it,  and  those  who  deal  with  it. 

A  director  of  a  Bank  having  knowledge  that  a  oote  was 
given  to  raise  money  for  a  special  purpose,  which  if  it 
failed  was  to  be  returned  to  the  drawers,  and  was  pre- 
sent when  it  was  discounted,  is  not  notice  to  the  Bank. 
Per  Curiam.    Error  to  Luzerne  Co. 

Miller  v.  Miller* — Though  every  proprietor  has  a  right 
to  the  reasonable  use  of  the  water  runmng  through  his 
land,  he  cannot  by  the  mere  act  of  appropriation,  dimin- 
ish the  quantity  of  water  which  ran  through  his  neigh- 
bor's land,  to  the  prejudice  of  his  estate  in  point  of  value, 
although  enough  was  still  left  to  the  neighbor  for  the 
purposes  for  which  he  had  actually  used  the  water.  Per 
Bell,  J«    Error  to  Union, Co. 

Sf^fder  V.  Wagameller. — ^The  maker  of  a  negotiable  note 
is  not  a  competent  witness  to  prove  that  the  note  was 
drawn  for  the  benefit  of  a  finn,  composed  of  the  pltff. 
(Wagonseller),  and  another  partner  and  himself,  and  that 
it  was  endorsed  by  deft,  for  his  particular  accommodation, 
when  there  is  no  evidence  that  the  note  was  taken,  after 
it  was  over  due.    Per  Curiam.    Error  to  Union  €o. 

Dale  r.  Folmer'i  Ezr*$. — F.  agreed  by  parol,  that  if  D. 
would  sell  to  G.  a  house  and  lot  of  ground,  he  would  pay 
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the  parchase  money,  or  see  it  paid,  by  6.  D«  sold  to  G. 
who  went  into  possesion.  This  was  held  to  be  snch  n 
part  execution  of  the  contract  as  took  the  case  out  of  the 
statute  of  frands  and  perjuries. 

There  is  a  difference  between  a  snrety  and  a  guarantor. 
If  the  time  of  payment,  in  case  of  a  surety,  be  extended 
against  the  principal  debtot,  without  consent  of  surety, 
the  surety  is  discharged.  But  in  the  case  of  a  guaran- 
tor, if  the  creditor  satisfy  the  jury  that  extension  of  time 
has  not  injured  him,  pltff.  will  be  entitled  to  recover.  Per 
Rogers,  J.    Error  to  Northumberland  Co. 

Detts  V.  Fitzer. — ^When  a  Register's  Court  awards  a 
feigned  issue,  and  names  the  parties,  tlie  Common  Pleas 
has  no  power  to  disturb  it. 

This  Court  will  not  reverse  for  an  error  that  has  done 
no  harm.  The  acts  and  declarations  of  one  legatee  are 
not  to  be  received  in  evidence  in  prejudice  of  the  other 
legatees. 

The  fixing  on  parties  to  give  form  to  the  issue,  is  a 
matter  of  arbitrary  arrangement,  and  those  who  have 
not  an  interest  in  the  question  to  be  tried,  pay  no  costs. 
The  real  parties — ^those  who  have  taken  an  active  part  in 
the  contest,  are  sought  out  and  compelled  to  pay,  by  a 
writ  of  attachment.  Per  Curiam.  Error  to  Northum- 
berland Co. 

Road  in  Middle  Creek  and  Union  Town$kip$. — The  Court 
of  Quarter  Sessions  ought  to  direct  the  width  of  the 
road  immediately  upon  the  confirmation  of  the  report  of 
viewers,  and  then  the  parties  interested  have  but  until 
the  next  regular  Sessions  to  petition  for  a  review. 

The  parties  in  opposition  to  the  road,  are  not  conclud- 
ed by  lapse  of  time,  until  a  term  has  intervened  after  the 
width  is  ascertained. 
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According  to  some  recent  cases,  the  width  of  the  road 
most  be  fixed,  apon  die  retnm  and  confirmation  of  the 
report  of  the  yiewers.    Per  Bell,  J.    Error  to  Uuon  Co* 

Gr«ea  V.  Hattm0,---At  September  T.  1846,  a  nde  was 
obtained  to  plead,  and  m  the  26th  of  Dec'r.  1846,  on  mo- 
tion, jqdgment  against  Bobit*  Green  for  $121  25  for  want 
of  a  plea.  The  role  of  Court  is  ''  that  a  role  to  make 
defence  or  plead  at  least  20  days  before  the  next  sneceed- 
ing  term,  and  on  failare  of  the  deft,  so  doing,  the  pltff. 
may  in  like  manner,  within  the  said  20  days,  enter  a  sec- 
ond rale  to  make  defence  or  plead,''  &c. 

Held  that  pltfT  had  no  right  to  a  judgment  until  after 
his  2d  rule. 

Where  a  cause  is  referred  to  Arbitrators,  and  an  award 
in  favor  of  pltff.  for  a  sum  certain,  from  which  defendant 
appeals,  and  he  declines  pleading,  a  judgment  may  be 
taken  by  default,  in  accordance  with  the  rules  of  Court, 
for  the  amount  of  the  award  without  a  writ  of  inquiry. 
Per  Bumside,  J.    Error  to  Union  Co. 

Overseers  of  Milton  e.  Overseers  of  Williamsport'^Witt 
gaiQs  a  legal  settlement  by  marriage,  where  the  husband 
was  legally  settled  at  the  time. 

In  cases  of  emergency  relief  must  be  afforded,  even 
before  an  order  of  relief  is  obtained,  and  in  such  cases 
the  township  will  be  liable  for  the  amount  necessarily  ex- 
pended. 

The  moment  Overseers  of  the  Poor  receive  an  order 
for  the  relief  of  a  pauper,  it  is  their  duty  to  provide  re- 
lief until  the  place  of  legal  settlement  is  discovered* 

Overseers  of  the  Poor  have  no  right  to  sell  the  keep- 
ing of  a  pauper  to  the  lowest  bidder ;  and  if  they  do,  it 
is  indictable  as  a  misdemeanor.  Per  Bumside,  J.  Error 
to  Lycoming  Co. 
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WaUi^sAdmW.  v.  MerriWs  EzW. — ^Where  a  man  takes 
and  holds  money,  for  whoever  is  the  trae  owner,  an  ac- 
tion of  assumpsit  may  be  maintained  against  him  ander 
the  role  that  where  one  has  money  which  ex  equo  et  bono 
hdomgt  to  another  he  ought  to  reftmd,  d^c. 

By  our  practice,  the  Courts  will  compel  the  real  party 
interested  in,  or  claiming  the  fund,  to  appear  to  the  ac- 
tion, and  take  defence  by  way  of  interpleading,  or  be  for- 
ever barred.    Per  Bell,  3.    Error  to  Union  Co. 

We$t  B.  Bk.  V.  Chester. — ^The  case  of  Burger  v.  Hics- 
ter,  is  a  pregnant  instance  in  which  a  judicial  sale,  un- 
der a  judgment,  recovered  on  one  of  several  bonds  se- 
cured by  mortgage,  was  held  to  divest  its  lien,  though 
some  of  the  bonds  were  not  then  due,  and  proves  that  a 
mortgage  may  be  swept  away  not  only  by  a  sale  for  part 
of  the  debt  secured,  the  whole  being  due,  but  even  when 
a  portion  of  it  is  not  then  payable. 

This  rule  is  not  varied,  where  the  recovery  is  for  the 
interest  that  has  accrued,  and  not  the  principal. 

The  Court  will  also  see,  that  all  entitled  to  the  fund 
are  brought  in.    Per  Bell,  J.    Error  to  Lycoming  Co. 

In  re  ShuUzU  Appeal. — ^Parol  proof  will  not  be  receiv- 
ed, that  persons  whose  names  are  not  on  the  record,  and 
who  claimed  to  have  been  substantive  parties  to  a  feigned 
issue,  were  parties. 

A  Court  will  undoubtedly  look  beyond  the  record  for  a 
beneficial  party  to  fix  him  with  costs,  or  to  exclude  him  as 
a  witness,  or  even  to  bind  him  by  a  judgment  in  ejectment, 
bat  he  cannot  be  brought  into  view  for  any  other  pupose, 
or  be  allowed  to  gain  an  advantage  from  a  verdict  against 
another,  who  was  a  legal  as  well  as  an  actual  party. 

Parties  to  the  first  issue  are  concluded  by  the  verdict, 
in  any  subsequent  one. 

A  judgment  may  be  fraudulent  against  one  judgment 
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creditor,  under  the  statute  18  Elis.  cb.  5^  and  honest 
against  other  judgment  creditors,  where  diffinrent  parties* 
separately  contest  the  same  facts  in  scTcral  actkms. 

The  last  of  three  or  more  liens,  in  the  order  of  their 
succession,  being  superior  to  the  first,  but  inferior  to  the 
second,  gains  no  practical  adTantage  finom  its  priority, 
because  it  couldn't  be  preferred  to  the  first,  without  be- 
ing preferred  also  to  the  second,  to  which  it  is  subsequent. 

When  in  the  order  of  date,  the  judgmoit  of  8.  stands 
first,  and  the  judgment  of  T.  and  C«  second,  and  the 
judgment  of  L.  third*  On  the  trial  of  a  feigned  issue  at 
the  instance  of  L.  the  judgment  of  8.  was  found  to  be 
•ollusive  and  fraudulent,  and  on  the  trial  of  another  such 
issue  at  the  instance  of  T.  and  C.  it  was  found  to  be  fair  and 
valid.  These  judgments  continue  to  stand,  as  they  would 
have  stood  had  there  been  no  issue  at  all,  and  were  just 
as  much  entitled  to  die  residue  of  the  money.  Per  Gib- 
son, C.  J.    Error  to  Lycoming  Co.^ 

Amrandt  v.  Wilt. — ^If  a  person  dies  while  his  will  is  in 
a  course  of  preparation,  and  before  its  completion,  it  can- 
not assume  the  character  of  a  will ;  and  it  is  die  same  if 
a  person  became  so  debilitated  in  mind  as  not  to  be  able 
to  comprehend  the  nature  of  the  instrument  he  is  requir- 
ed to  execute.  It  must  be  completed  in  every  respect, 
save  signing,  while  his  mind  is  in  such  a  state  as  to  enable 
him  to  understand  whether  his  directions  have  been  com- 
prehended and  faithfully  reduced  to  writing. 

If  the  testator,  at  the  time  the  instrument  was  comple- 
ted and  ready  for  signing^  was  incapable  from  mental 
imbecility  of  understanding  the  nature  and  purport  of 
tiie  instrument  he  was  required  to  execute,  an  opportunity 
must  be  given  to  have  the  will  read  and  explained  to  him, 
which  cannot  be,  if  before  it  is  completed  and  ready 
for  signing,  he  becomes  incapable  of  understanding  and 
comprehending  its  contents. 
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It  is  only  after  the  will  is  perfect  in  every  respect,  ex- 
cept signing,  that  the  saving  in  the  act  can  have  any 
operation. 

If  it  is  proved  Aat  after  that  time  he  is  prevented  from 
signing  by  the  extremity  of  his  last  sickness,  or  of  re- 
questing some  person  to  sign  it  for  him,  it  is  to  be  con- 
sidered his  will,  notwithstanding  this  defect.. 

The  exertion  of  mind  required  to  understand  the  in- 
strument as  prepared,  or  the  attempt  to  sign  it,  may  pros- 
trate the  testator  in  such  a  way  as  to  bring  the  case  within 
the  saving  of  the  statute.  In  such  cases  the  will  may  be 
admitted  to  probate^  without  signing. 

To  bring  the  case  within  the  exceptions  of  the  statute, 
strict  and  stringent  proof  ought  to  be  required  of  testa- 
tor*^ inability  to  sign  a  will  or  direct  it  to  be  signed.    ^ 

Evidence  ought  not  to  be  received  of  improvements 
made  on  the  property  in  dispute,  after  the  controversy 
respecting  it  has  commenced. 

A.  the  son4n-law  of  B.  bemg  in  possesion  of  a  tract  of 
land,  containing  145  acres,  as  his  tenant,  agreed  by  parol 
to  purchase  45  acres  undivided  of  the  tract  and  paid  the 
purchase  money.  B.  gave  the  balance  of  the  tract,  100 
acrest  to  A.  and  wife  during  life,  and  afterwards  to  their 
child  in  fee*  A.,  conti'^ued  in  posession  and  made  valua- 
ble improvements  on  tae  land. 

Held  that  the  gift  and  sale  were  good.  Per  Rogers,  J* 
Error  to  Union  Co. 


Digiti 


ized  by  Google 


176        SUPREME  COURT  OF  PENNSYLVANIA. 


8HR0EDBR  ▼.  DECKER  ET  AL. 


1.  The  oertifioate  of  a  wife's  Mpante  aiami^arioD  and  acknowUdfOMBt  of 
a  deod  maj  be  lUsified  bj  parol  evidence  of  fraad  or  coocealed  dnreM. 

9.  The  deed  for  a  part  of  the  property  beiog  executed  wbfle  tbe  wife  was 
an  iafimt  ia  abacdatelj  void ;  and  tbe  deed  for  tbe  riaidae  ia  open  to  ol^ectiona 
for  fraud  ordnreaa. 

G1B8ON9  Ch.  J. — ^There  was  not  even  a  plausible  objec- 
tion to  the  evidence  proposedf  except  the  supposed  im- 
policy of  allowing  the  certificate  of  a  wife's  separate 
examination  to  be  falsified  by  parol  evidence.  Sach  evi- 
dence is  undoubtedly  attended  with  a  greater  or  less 
degree  of  risk  in  every  case ;  but  it  is  indispensable  to 
the  detection  of  fraud,  even  in  a  record  against  which  the 
law  allows  of  no  direct  averment.  Our  statutory  provi- 
sion for  a  wife's  conveyance  by  joinder  with  her  husband, 
and  acknowledgment  or  separate  examination,  is  a  substi- 
tute for  a  fine  by  which  alone  the  common  law  allowed 
her  to  part  with  her  land ;  and  it  is  true,  as  we  read  it  in 
Sheppard's  Touchstone,  p.  9,  that  **  if  there  be  any  wo- 
man that  hath  a  husband  (and)  that  doth  join  with  her 
husband  in  the  conveyance,  the  judges  or  commissioners 
must  take  care  that  they  do  examine  her  whether  she  be 
willing,  and  do  part  with  her  right  in  the  land  willingly,  or 
by  compulsion  of  her  husband ;  for  albeit  she  may  be 
made  to  do  it  by  compulsion  of  her  husband,  yet  hath  she 
no  way  to  relieve  herself  from  it  when  it  is  done.'*  But  it 
is  said  in  Madd,  Ch.  212,  that  if  fraud  were  practised, 
equity  would  relieve  against  it,  which  is  certainly  true, 
for  no  separate  examination  can  guard  against  that.  The 
principle  is  no  more  than  the  rudimental  one  that  fraud 
vitiates  every  assurance  whether  by  matter  of  record  or 
in  pais ;  and  even  had  the  conveyance  in  this  instance  been 
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by  fine,  it  would  have  been  open  to  impeachment  on  that 
ground.  Bat  as  the  eqnity  side  of  oar  coarts  of  law  is  not 
broad  enough  to  admit  of  relief  by  bill,  we  are  compelled 
to  give  effect  to  the  principle  by  pleading  or  evidence,  as 
the  court  below  ought  to  have  done.  But  we  would  de- 
prive married  women  of  all  substantial  protection,  did  we 
give  to  the  separate  examination  of  a  judge,  or  justice  of 
the  peaee,  the  conclusive  effect  of  an  examination  by  com- 
missioners to  levy  a  fine,  which  is  much  more  piivate,  care- 
ful and  searching.  Every  one  conversant  with  the  subject 
knows  the  inutility  of  a  separate  examination  under  our 
statute  even  by  the  most  careful,  and  how  often  the  form  of 
it  is  hurried  over  almost  in  the  presence  of  the  husband, 
or,  as  in  the  case  before  us  dispensed  with  altogether,  even 
where  the  magistrate  is  too  conscientious  to  be  satisfied 
with  less  than  full  and  unreluctant  acquiescence,  the  hus- 
band may  take  her  to  a  less  scrupulous  one.  The  neces- 
sities of  justice  therefore  demand  that  the  transaction  be 
open  to  objection,  not  only  for  fraud,  but  concealed  du- 
ress ;  and  the  case  presented  is  a  rank  compound  of  both. 
The  deed  for  a  part  of  the  property  being  executed  while 
the  wife  was  an  infant,  is  absolutely  void  ;  and  the  deed 
for  the  residue  is  open  to  objections  as  decisive.  It  was 
given  to  a  tavern  keeper  partly  in  payment  of  a  profli- 
gate husband's  debt  contracted  in  a  course  of  drunkenness 
and  debauchery ;  and  it  was  thus  procured.  Means,  the 
grantee,  attended  by  his  wife,  a  man  called  Dininger  who 
had  no  proper  concern  with  the  business,  and  an  inexpe- 
rienced justice  picked  up  by  the  way,  repaired  to  the 
house  of  the  husband  while  the  wife  was  in  the  throes  of 
child  birth.  Means,  his  wife,  and  Dinninger,  entered  the 
sick  woman's  chamber,  and  met  in  the  first  instance  with 
the  repulse  they  had  reason  to  expect.  It  was  not  till 
she  had  been  badgered  during  two  hours,  and  worn  out 

by  the  importunity  of  her  husband,  as  well  as  deceived 
Vol.  VII— 12 
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with  false  Msoniices  hj  the  rest  of  the  party  of  her  hus- 
band's right  and  ability  to  redeem  the  land*  that  diey 
work^  her  to  their  will.  The  justice  was  then  called  in, 
and  haYing  barely  asked  her  in  the  presence  of  her  hus- 
band, whether  theinstrament  she  had  executed  was  her 
deedf  signed  the  certificate  which  had  been  brought  along 
for  the  occasion.  In  addition,  the  land  was  of  much 
greater  Talue  than  the  price  which  was  paid  for  it  in  Worth- 
less accounts  and  charges.  If  these  circufnstances  are 
proved,  particularly  the  crisis  selected  for  the  transaction, 
the  instruments  employed  to  bend  her  to  their  purpose, 
and  the  deception  effected  by  their  false  assurances— they 
will  show  the  existence  of  a  conspiracy  to  strip  her  of  her 
property  by  force  or  fraud,  and  the  jury  will  have  no 
more  to  do  than  find  for  the  plaintiff  all  the  land  which 
had  not  been  paid  for  to  Means  or  his  roluntll^  grantee, 
and  all  that  may  have  been  paid  for  with  khowledge  Of 
the  fraud.  To  do  less,  would  disgrace  the  administratioa 
of  justice. 
Judgment  reversed,  and  venire  de  novo  awarded. 


^» 


Suprme  ((ottrt  of  lUtnoU. 

RECENT  DECISIONS  IN  ILLINOIS. 

The  following  points  were  decided  by  the  Supreme 
Court  of  Illinois,  at  the  December  Term,  1847,  and  the 
cases  will  appear  in  Gilman's  Reports,  vol.  4,  now  in  press: 

Woodford  t?.  McClenchan,  85. — It  is  a  well  settled  prin- 
ciple q{  law,  that  an  agent,  while  acting  within  tiie  legit- 
imate sphere  of  his  authority,  can  bind  his  principal,  and 
do  whatever  is  necessary  to  carry  out  and  perfect  the  bu- 
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MB6M  of  the  ugtnej.  8o,-wli6Ke  0ne  told,  as  the  agent 
of  otheri,  a  cuMk,  leeeived  a  'Dote  for  the  paymeatv-^ 
which  note  was  recei?ed  and  negotiated  by  them,-^-aad 
gave  a  written  warranty,  it  was  held,  that,  nothing  ap- 

tearing  to  the  contrary,  his  acts  were  within  the  aoope  of 
is  aaUiority. 

Hood  V.  MooTf,  09.— A  sheriff  is  the  agent  of  the  law 
in  die  performance  of  his  official  duties,  and  not  of  the 
parties  interested.  He  mast  follow  the  direction  of  his 
precept,  that  being  his  only  authority.  Any  private  ar- 
rangement between  him  ana  a  debtor,  without  tne  sanction 
of  me  creditor,  is  illegal  and  not  binding  on  the  latter  ; 
and  where  a.  debtor  enters  into  such  an  arran|;ement  with 
a  sheriff,  and  has  parted  with  his  property,  his  only  rem- 
edy is  against  the  sheriff  to  recover  the  value  of  the 
property  so  received  by  him. 

Selbjf  V.  H^Uckimomt  819. — It  is  not  every  partial  neg- 
lect or  refhsal  to  comply  with  some  of  the  terms  of  a 
contract  by  one  party,  ymich  will  entitle  the  other  to 
abandon  the  contract  at  once.  In  order  to  justify  an 
abandonment  of  it,  and  of  the  proper  remedy  growing 
out  of  it,  the  failure  of  the  opposite  party  must  be  a  total 
one ;  the  object  of  the  contract  must  have  been  defeated 
or  rendered  unattainable  by  his  misconduct  or  default 

Sherman  v.  Cfaaet^  521. — ^It  is  a  well  settled  rule,  that 
the  Courts  of  one  country  will  not  enforce  either  the 
criminal  or  penal  laws  of  another ;  nor  will  they  cariy  out 
or  be  ^uidea  by  the  laws  of  another,  regulating  the  forms 
of  actions,  or  the  remedies  provided  for  civil  injuries.— 
But  it  is  equally  well  settled,  that  in  the  construction  of 
contracts,  and  in  ascertaining  whether  they  are  valid,  the 
law  of  the  country  where  the  contract  was  made,  or  to 
be  performed,  shall,  in  general,  govern. 

Sherman  v.  Gasset^  521. — The  lex  loci  only  governs  in 
ascertaining  whether  a  contract  is  valid  and  what  the 
words  of  the  contract  mean.  When  the  question  is  set- 
tled, that  the  contract  of  the  parties  is  legal,  and  what  is 
the  true  interpretation  of  the  language  employed  by  the 
parties  in  framing  it,  the  lex  loci  ceases  its  functions,  and 
the  lex  fori  steps  in  and  determines  the  time,  the  mode 
and  the  extent  of  the  remedy. 
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Benfimin  v.  MeCmmd^  586. — ^A  seal  but  importi  or  far- 
niahes  evidenee  of  a  consideration,  and,  except  in  cases 
where  a  release  is  designed  to  effect  a  conreyance  dr 
traosfer  of  real  estate,  or  some  interest  in  or  concerning 
it,  idiich  can  only  pass  by  deed,  it  may  be  dispensed  with* 

Trmett  v.  Waixwrigki,  4ia— The  setting  aside  of  judg- 
ments, as  well  in  tjie  ease  wher^  they  were  procured  by 
the  miseondact  of  the  plaintiffs  as  where  they  were  ob- 
tained by  the  nnanthorised  appearance  of  strangen^,  rests 
on  Uie  ground  of  fraud,  such  practises  being  regarded 
by  Courts  as  fraudulent,  whatever  mi^t  have  been  the 
original  intentions  of  the  party. 

Sckmjfler  Co.  t?.  Mercer  Co.^  20, — ^The  word  "may" 
means  "must**  or  "  shall,**  in  cases  where  the  public  in- 
terest and  rights  are  concerned,  and  where  the  public  or 
third  persons  have  a  claim,  de  jure^  that  the  power  should 
be  exercised. 

Frifik  e.  McClung,  569. — ^An  interest  which  will  render 
a  witness  incomi>etent  must  exist  at  the  time  when  he  is 
offered  for  examination,  or  when  his  deposition  is  taken. 

An  honorary  obli^tion  will  not  constitute  a  disquali- 
fying interest  in  a  witness. 

Praikerv.  Vineyardf  40. — ^An  agreement  by  two  per- 
sons for  the  use  and  benefit  of  a  third,  upon  which  such 
third  person  may  maintain  an  action  against  the  party 
promising,  is  not  such  an  \indertaking  tp  pay  the  deot  of 
another  as  will  bring  it  within  the  statute  of  frauds. 

Dela$mey  v.  BMmeit,  454. — ^The  purchaser  of  a  pre- 
emption ri^ht  is  regarded  as  the  "legal  representative'* 
of  the  ori^nal  claimant,  under  the  Act  of  Congress  grant- 
ing such  rights. 

The  construction  of  the  term  at  common  law,  depends 
upon  the  intention  manifested  by  the  party  using  it,  and 
it  has  not,  therefore,  always  necessarily  the  same  signifi- 
cation. Si^ch  intention  is  not  to  be  gathered  solely  from 
the  instrument  itself,  but  in  part  from  concomitant  cir- 
cumstances, the  existing  state  of  things,  and  the  relative 
situation  of  the  parties  to  be  affested  by  it. 

TrueU  v.  Wainwright^  411.— A.  bein^  indebted  to  B. 
and  being  suddenly  called  away  Arom  his  business,  gave 
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to  C,  his  general  a^nt,  a  sheet  of  paper  with  his  siena- 
ture  at  the  foot  of  it,  for  the  purpose  of  being  filled  up 
with  a  letter  of  attorney  to  confess  a  judgment.  He  took 
it  to  the  attorney  who  held  the  claim  for  collection,  who 
wrote  a  letter  of  attorney  over  the  signature  and  then 
suggested  to  the  agent  that  he  add  a  scroll  to  the  name 
of  his  principal,  that  being  the  most  usual  mode  of  exe« 
cuting  such  papers.  He  complied  with  the  suggestion 
and  then  delivered  the  paper  to  tlie  attorney:  Held,  that  the 
letter  of  attorney  was  sufficient,  and  that,  although  it  was 
usual  to  affix  a  seal  or  scroll  to  such  instruments,  it  was 
not  necessary. 


Nem  llnbluattons. 


PcitiftTLTAifiA  State  RsroaTf,  coDtmining  casei  adjudgeJ  w  the  Su-> 
preme  Court  during  part  of  May  Term,  July  Term,  and  part  c  f  Septem  - 
ber  Term,  1847.  Vol.  6.  By  Robert  M.  Barr,  State  Reporter.  Ph'da- 
delphia :  T.  &  J.  W.  Johnson,  Law  Bookiellen  and  PnblishefB.  1848. 

This  Tolnme  of  Mr.  Barr'4  Reports  has  made  its  appearance  in  the 
usual  excellent  style.  It  contains  numerous  decisions  of  deep  interest  to 
the  legal  profession.  In  Hollister  ▼.  Hollister,  p.  451,  we  haTe  an  inter- 
esting opinion  from  Coultee,  J.,  in  which  it  is  held  that  the  presence  of 
the  attorney  of  a  party  at  the  execution  of  his  commission  to  take  testi- 
mony renders  Uie  testimony  so  taken  inadmissable — that  although  the 
domicil  of  the  wife  in  general  follows  that  of  her  husband,  yet  under  the 
act  of  18th  AjMril,  1843,  a  wife  whose  husband  resides  in  Ohio  may  after 
one  year's  resklence  in  Pennsylvania  sustain  a  libel  lor  divorce  a  men$a  et 
Aero  for  abuse  committed  in  diis  State,  and  that  cohabitation  after  such 
abuse  is  no  bar  to  the  application.  In  Dennison  ▼.  Gehring,  p.  402,  we 
have  an  able  opinion  from  Bei.i*,  J.,  enforcing  the  principle  that  after  a 
decree  upon  an  appeal  In  equity  and  a  remittlttir,  a  bill  of  review  for 
errors  on  the  face  of  the  record  does  not  lie  in  the  court  belew.  In 
toother  highly  interesting  opinion  from  the  same  learned  Jnstico,  we  have 
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a  valaibto  liilBd|4e  ■filmed  ill  tlie  «tM  of  Piirdj  ▼•  Poworii  p.  499,  W 
wiD  pvt  aa  eiaetod  ilop  lo  tiM  ayMpplkatkNi  o^ 
diMkarge  of  tlia  iopanis  dabia  of  tha  Indifidaal  partoen.  In  Fion  ▼* 
CoauMMiwoaltiii  p.  462,  tharighlof  rae^ilioiiaBde?aBraacaa  if  withom 
abcaaehof  thapaaeaiiaffiniiedloaxiitatiiiiata  ooaatabla,  if  Aa  latter 
aeiaed  tiia  |ituparlj  ao  geaaaaed  after  the  refra  day  of  hia  eiacctioiu  lo 
Kaighl  ▼•  Ahm,  p.  479,  Qiaaoii,  ClL  J.  in  hia  nenal  brief  and  foreibla. 
•qrle,  annoatea  tlie  doctrine  that  no  actien  liaa  in  Pennayifania  for  a 
trtiyaw  by  attde  paafram  npon  vnendoeed  woodland;  but  hoUa,.  at  the 
aaaa  tlBM,  that  the  owner  of  each  woodland  is  not  bonnd  to  keep  hia  pre- 
nieea  in  a  eeorenieiit  and  eafo  oonditioB  fbr  te  paitiumgeof  hia  neighbor'a 
treapaaaing  cattle ;  and  he  may  Aerefore  dig  mine  holee  in  it  widiont  lia* 
bility  to  hia  neighbor  for  the  Talne  of  cattle  iHiich  kiD  themaoToa  by  foil- 
log  into  them.  In  King  ▼.  Kline,  p.  319,  it  is  hdd  that  if  one  cannot 
otherwiae  preaer? e  hia  property  (a  herring  hanging  by  the  side  of  the 
honae  and  within  the  encloted  yard)  from  the  depredation  of  a  neighbor'a 
dog  he  may  kiD  him  (tlie  dog,  not  the  neighbor)  when  difoorered  in  die 
act  of  abatractkNi. 

Mr.  Barr  hta  performed  his  important  bbon  as  Reporter  widi  hiananal 
diaeretton  and  abifity,  and  we  commend  the  work  to  oar  profeanonal 
brethren  aa  weU  wortfiy  their  attantiocr. 


RsronTt  or  cases  argued  and  determined  in  the  court  of  chancery 
of  the  state  of  New  York.  By  OUtot  L.  Baibonr,  oounseUor.  at  k w. 
Vol.  9.  New  York;  Banks,  Gould  &  Co.  144  Nassau  st.  Albany; 
Gould  Banka  dc  Goukl,  104  State  si.  1848. 

Nothing  need  be  aakl  of  the  mechanical  ezecittion.  of  this  relume.-^ 
We  profoss  but  little  knowledge  of  calf  and  aheep— less  of  the  quality  and 
ifaM  of  paper,  whether  fool*s  cap,  medium,  royal  or  super-royal,  and  still 
loM  of  the  siaeof  type,  whether  diamond,  brevier,  long  primer  or  pica. 
It  la  auffioiant  to  say  that  the  work  is  published  by  Banks,  Gould  dc  Co. 
and  that  it  waa  prittfced  by  G.  M.  Davidaon,  at  Saratoga  Sprinp,  in  hia 
usual  handsome  a^le  of  doing  tilings,  in  his  line  as  a  profosaor  of  *nhe  art 
pieseiiative  of  all  arts.^  The  book  before  ua  is  a  rich  depository  of 
equity  learning.  It  contains  some  of  the  lateat— periiapa  the  Tory  last 
emanattons  fiom  the  mind  of  the  kte  GhanoeHor  Walworth.  In  Gath. 
Lasher's  ciae  p.  07,  the  ri|^of  the  chancellor  ia  afirmed  to  issue  a  new  com- 
misskm  of  lunacy  where  there  is  no  doubt  that  the  jury  must  hare  erred 
in  finding  tiiat  the  party  proceeded  agsinst  waa  not  of  unaound  mind.— » 
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111  Partrid^  t.  Menck,  p.  101,  the  power  of  the  chaDcellor  lg  maifU»ined 
lo  preTont  by  iajnoctioii  tiie  piratiog  of  timde  marki,  withoat  regard  to  the 
qneition  whether  the  compbinaiit  was  the  opginal  inveDtor  or  proprietpr 
of  the  article  made  bj  him.  In  Waring  ▼.  Smyth  et  aL  p.  119  the  effect 
of  an  alteration  of  an  instrament  of  writing,  by  oonaeat  of  the  holder,  after 
execution,  is  diaciiMed,  and  almott  the  whole  treaannep  of  the  law  pour- 
ed out  npon  thie  intereiting  lubject  In  Stnyresant  ▼•  Hale  et  al.  ir  ia 
held  that  where  moitgaged  premisea  are  ipld  snbaequent  to  the  date  of 
the  mortgage,  to  different  piirchasers  in  parcels,  such  parcels  npon  a 
'  foreclosnre  of  die  mortgage  are  to  be  sold  fpr  the  payment  of  the  mortgage 
debt  in  the  iQTerae  order  of  their  alienation ;  and  that  die  same  principle 
is  applicable  to  subsequent  incumbrances  upon  different  portion^  of  the 
mortgaged  premises  eithejr  by  mortgage  or  judgment  This  is  in  accor- 
dance with  the  decision  of  the  Supreme  Court  of  Pennsylvanii^  in  Nailer 
▼.  Stanley,  10  S.  dc  R.  450  which  was  overruled  in  Corporation  t.  Wal- 
lace, 3  R.  109,  and  afterwards  re-established  in  Cowden*s  Estate,  1  Barr, 
268.  In  Fitch  ▼.  Wit)l>eck,  et  al.  p.  '61,  it  is  intimated  that  a  surrogate 
is  not  authorised  to  make  an  order  of  eale  of  real  estate  of  a  decedent  for 
the  mere  purpose  of  paying  the  admiuistrators  the  amount  of  their  claim 
for  the  expenses  of  administration,  where  there  are  no  esisting  debts  for 
which  the  defipees  or  heirs  at  law  of  the  decedent  are  liable  in  respect  to 
the  real  estate.  Iq  Buchan  ▼.  Somer,  p.  165,  it  is  held  that  the  effect  of  the 
new  provisions  of  the  statute  is  to  prevent  the  common  law  lien  of  a  judg- 
ment from  attaching  at  all  upon  the  real  estate  of  the  debtor  until  the 
judgment  has  been  actually  docketed ;  and  not  merely  to  protect  bona 
fide  purchasers  and  Incumbrancers  who  bad  no  notice  of  the  judgment — 
In  Paddock  ▼.  Wells,  p.  331,  it  is  held  that  relatwnship  by  consanguinity  or 
affinity  within  the  ninth  degree  la  good  cause  of  challenge  to  a  juror ; 
relationship  by  affinity  is  define  -  with  great  precision ;  and  die  effect  of 
the  deadi  of  the  husband  with,  uad  without  issue,  and  also  the  effect  of 
the  death  of  issue  are  treated  of,  and  determined  in  a  manner  which  ren- 
ders die  case  highly  interesting.  But  we  have  not  space  to  notice  the 
many  questions  of  interest  which  are  disposed  of  in  this  volume.  The 
appendix  contains  a  notice  of  the  death  and  a  sketch  of  the  life  of  chan- 
cellor Kent,  together  with  die  proceedings  of  die  Bar  upoq  the  departure 
ot  that  estimable  and  enlightened  &ther  of  the  profession. 
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The  Nkw  Libeaet  op  Law  aiid  E^uitt,  edited  bj  Francii  J.  Troizb«t« 
Esq.,  of  Phik.,  Hon.  EUii  Lewii.  of  Luicaster,  Wilson  McCoodloss, 
Esq.,  of  Pittsborg.  April,  1848.  Harrisborg,  Pa :  Printed  and  pobfiah- 
ed  by  McKinlej  &  Lescore. 

'  The  deatli  of  Mr.  McKinle7*s  partner  Mr.  Lescnre,  and  other  una* 
aToidable  drenmstances,  haTo  delayed  the  publication  of  tiiis  valnable 
woric  beyond  the  osoal  time  of  defiTery.  The  April  number  commen- 
ces with  **  An  analytical  Digest  of  all  the  reported  casee  determined  by 
the  Hi|^  Conrt  of  Admiralty  of  England,  the  Lords  Commissioners  of 
Appeal,  in  Prise  cases,  and  (on  questions  of  maritime  and  international 
law)  by  the  Judicial  Committee  of  the  Privy  Council;  and  also  of  the 
Common  Law,  Equity  and  Ecclesiastical  Courts,  and  of  die  statutes  ap- 
plicable to  the  cases  reported:  with  notes  from  the  teit  writers  and  other 
authorities  on  maratime  law,  and  the  Scotch,  Irish  and  American  Reports: 
By  William  Tarn  Pritchard,  one  of  the  Proctors  of  the  Eedesiastical  and 
Admiralty  Courts  in  Doctors'  Commons."  The  rapid  increase  of  our 
commerce,  the  great  extent  of  our  Foreign  relations  and  die  qoestioiis 
incidentally  arising  render  this  woriL  a  TOiy  desirable  acqnisitkMi  at  the 
present  time.  Itis  a  great  mistake  to  suppose  that  works  on  the  subjects 
here  referred  to  are  only  Taluable  to  persons  residing  oo  die  sea^board. 
The  Digest  contains  a  large  fund  of  useful  knoiHedgei  and  as  an  indes 
to  point  the  seeker  to  the  great  authorities  en  admiral^  and  int 
Uw,  it  is  of  inoakubble  Talne  as  weU  to  the  politkian  and  die  i 
as  to  the  members  of  tiie  legal  preftMston*  It  is  a  sufBcMnt 
dation  of  the  s^le  in  which  the  work  has  been  Te^nrioCed,  to  say  diat  it 
comes  finom  the  hands  of  McKlnley  de  Lescuie. 


A  DiecsT  OP  THE  Laws  op  Pehnstltahia,  firom  the  SM  April,  1846, 
to  the  11th  April,  1848,  with  some  older  kws  not  inehided  in  the  kat 
editkm  of  Purdon's  Digest  By  Frederick  C.  Brighdy.  Philad^phia: 
James  Kay,  junr.,  ic  Brother,  183i  Market  Street.  Pittsburg:  Kay 
de  Company.    1848. 

This  pamphlet  is  intended  as  m  supplement  to  Purdon*s  Digest  It  is 
belioTod  to  oontsin  all  the  kws  enacted  since  the  publication  of  the  sev- 
eodi  editwn  of  Stroud's  Purdon.  The  acts  are  arranged  under  appro- 
priate heads,  as  in  Purdon*s  Digest,  and  notes  of  decisions  are  giren  in 
proper  places.  The  work  is  needy  printed  on  good  paper.  Those  who 
have  perused  Mr.  BrighUy's  Talnable  work  on  costs  will  need  no  recom« 
mendadon  of  the  judgment  and  fidelity  with  which  the  Digest  is  prepared. 
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AffffVAL  Rsro»T  OP  TU  CoMMittioKEa  OP  Patents  po»  the  teak 
1847. 

The  report  of  the  Hon.  Edmund  Burke,  Comroissioner  of  Patents, 
contains  a  highly  interesting  account  of  the  new  discoTories  and  im- 
prorements  in  agriculture  and  in  the  arts  and  sciences.  Our  people  be- 
long to  the  utilitarian  school  of  philosophy.  Mr.  Burke  does  them  justice 
in  saying  that  while,  but  little  credit  can  be  claimed  for  them  in  the  ad- 
vancement of  the  science  of  Chemistry  in  comparison  with  Germany, 
France,  Sweden  and  England,  yet  they  are  pre-eminent  in  the  applica- 
tion of  Chemistry  to  the  arts.  The  same  remarks  may  be  made  in  re- 
ference to  every  kind  of  philosophy.  Our  people  deal  but  little  in  theo- 
ries and  abstractions. — Eveiy  principle  is  brought  to  the  test  of  utility ; 
and  it  is  valued  or  not  according  to  the  degree  in  which  it  may  be  practi- 
cally applied  to  the  useful  purposes  of  life.  The  Gutta  Percha  (pronoun- 
ced Pertiha)  promises  to  be  extensively  introduced  into  the  various  uses 
of  society. 

Mr.  Burke  announces  a  new  invention  designed  to  obviate  the  objec- 
tion to  the  new  method  of  manufacturing  motalic  pipe  arising  firom  the 
almost  incredible  uiuount  of  power  required  to  force  the  cold  metal  out 
of  the  cylinder  between  the  die  and  the  core.  The  difficulty  arises  from 
withholding  the  pressure  until  ^e  lead  has  **  set,**  and  then  distributing 
the  power  over  the  whole  body  of  lead  in  the  cylinder;  and  the  remedy 
consists  in  the  spplicatioB  of  the  whole  power  to  that  particular  portion 
of  the  metal  intended  to  be  forced  into  the  die.  Previous  to  the  introduc- 
tion of  the  method  at  present  in  use — say  about  the  year  1834 — we 
remember  to  have  seen  a  gentleman  at  the  shop  of  a  mechanic  for  the 
purpose  of  getting  a  machine  constructed,  according  to  a  draft  exhibited, 
for  the  manufacture  of  lead  pipe  out  of  lead  reduced  by  heat  to  a  fluid 
Mtate,  It  was  constructed  upon  the  principle  of  the  atmospheric  pump, 
its  length  of  course  diminished  in  proportion  to  the  specific  gravity  of  the 
fluid  metal— and  the  metal  was  cooled  in  the  die,  after  it  left  the  cylinder, 
by  means  of  a  trough  of  cold  water  through  which  the  die  and  core  were 
extended.  The  metal  at  the  discharging  point  was  chilled  and  cooled  by 
its  passage  through  the  water  and  was  forced  out  by  the  pressure  of  the 
fluid  entering  into  the  die  at  the  other  end.  We  believe  that  no  patent 
was  ever  taken  out  for  this  invention :  but  its  design  was  to  accomplish 
the  result  produced  by  the  two  other  inventions  which  have  been 
patented. 

The  report  of  Mr.  Burke  displays  his  usual  sbility.  The  binding  gives 
the  book  a  neat  and  tasty  appearance,  but,  as  we  turned  over  the  leaves, 
strange  emotions  arose,  like  those  occasioned  by  the  feint  recollections  of 
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i  from  the  BMiofy.  AtkHwo  dii- 
cofwdd  tfatfcoor  MMttioiM  wwe  prodneedbj  the  aaur  rMMdbkiieeaf  th# 
pftper  aod  printiiig  to  tboM  of  tho  ••  New  Eii|^Mid  PrioMr,**  ia  ifbkh  we 
leenied ear  elphebet.  It ie  not Teiy  ereditiUe  to  the  tmmtry  tiiettfae 
poUiedociuneBti  of  1848  thoiild  be  printed  ia  a  e^le  hot  Uttta  i 
to  that  of  the  primer  of  1777. 


Thc  AaeoatBiiT  List  op  the  Law  Acadskt  op  Psiladslphia. 
Semioa  of  1848-9  Philadelphia:  Printed  fat  the  Law  Academj  oaly. 
(One  hundred  cepiet  printed.) 

CflAaTKa,  ComCitotion  and  By-Lawi  of  the  Law  Aeadem j  of  Phikdel- 
phii.  Phikdelphia :  Printed  for  the  Law  Aoadem j  onl^f  (Aree  hun- 
dred copies  printed)  1848. 

We  have  reoeiTed  the  abore  pamphlets  and  looked  dirough  them  with 
much  interest  Our  joung  friends  of  the  Philadelphia  Bar  have  reason 
to  be  thankfol  for  the  opportunity  the  Law  Academj  affords  diem  fee  im« 
prove  in  Forensic  accomplishments.  We  had  oocasion  Itst  year  (6  Pens. 
Law.  Jour.  676)  to  commend  the  neat  and  methodical  anmngemeat  of 
the  matter  and  the  care  bestowed  upon  die  preparatioa  of  the  coses  in 
die  Argument  List;  these  desenre  the  same  commendation  this  jear; 
they  are  certainly  chosen  with  discriminationt  and  stood  with  neatness  and 
accuracy.  It  also  appears  (Argument  List  pp.  7,  8)  dnt  a  series  of  Lec- 
tures, ten  in  number,  from  soToral  accomplished  members  of  the  Phila- 
delphia Bar,  are  to  be  deliTored  before  the  Academy.  It  argues  well  for 
the  coming  generation  of  our  profession  in  Phikdelphia  dnt  die  junior 
members  and  students  are  enabled  to  sustain  in  so  flourishing  a  stite  an 
Institution  of  the  character  of  this  Law  Academy,  one  well -calculated  to 
make  accurate,  sound,  ckise  reasoning  lawyers.  The  Argument  list  is 
afinespecimen  of  both  s^le  and  paper.  The  typographical  execution  of 
both  those  pamphlets  entides  the  artist  to  high  eommendadoo ;  but  his 
modesty  equals  his  merit,  and,  as  he  wears  his  riser  down«  die  laws  of 
chiralry  forbid  an  attempt  to  raise  it. 


~Thc  New  YoaK  Leoax.  OasBayn**  hss  been  discondnued,  after 
an  existence  of  six  years  and  seren  months.  Our  friend  of  the  Kfode 
Reporter,**  who  officiates  as  necrotogist  on  the  occasion,  ascribes  its 
death  to  **natural  causes.*' 
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RspoftTf  or  Caies  argned  and  detennuiod  in  the  English  Court  of 
.  Cfaancoiy,  with  notes  tod  references  to  bo^  English  and  American  de- 
cisions. B7  John  A.  Dnnkp,  Coansellor  at  Law.  Vol.  XIX,  contain- 
ing Phimps*  chancery  Reports,  Vol.  1.  1841, 1847,  New  Yorl^ :  Pnb- 
iisfaodhj  Banks,  Qonld  &  Co.  Law  Booksellers,  No.  144  Nassau  St. 
and  hj  Goold,  Banks  6c  Goold,  No.  104  State  sL  Albany,  1848. 

We  have  recaifed  this,  the  nineteenth  Tolume  of  the  English  Chancery 
Reports,  published  by  Messrs.  Banks,  €K>nld  6c  Co.  of  New  York,  and  the 
first  Tolnnie  Phillips'  Reports  containing  the  cases  mostly  during  the  time 
of  Lord  Lyndhurst  from  1 841  to  1847.  These  cases  are  exceed'mgly  well 
reported ;  care  has  been  bestowed  in  the  arrangement,  preparation  and 
general  disposition  of  the  work.  The  reporter's  statements  are  well 
uiade  and  the  arguments  of  counsel  are  quite  fully  stated  in  such  cases 
as  deiitr^e  the  printing  of  the  points  made  and  the  cases  cited.  The 
opiniooa  of  Lord  Lyndhurst  have  always  commanded  the  attention  and 
respect  of  the  profession. 

The  notes  and  references  to  American  Decisions  are  brief  and  appoaite« 
The  pageo  are  not  overloaded  wi^  eases  and  authoritiea  to  be  found  in 
•foiy  text-book  and  digest,  aa  is  too  commonly  the  case  with  American 
annotations.  A  very  commendable  discrimination  and  care  haTo  been  ex- 
eryaed  in  the  selection  and  citatkm  of  new  deciswns  by  Mr.  Dunlap. 


**  The  Cbdt  Repcrto'^  a  Journal  for  the  Judge^  the  Lawyer  and  the  Leg- 
iilatar^^*  is  a  new  work  published  monthly  and  edited  by  John  Tow x- 
sMErn,  Esq.  at  No.  3,  Nassau  st.  New  York.  The  new  code  of  pro- 
ceedure  adopted  in  that  state  has  rendered  such  a  publication  highly 
necessary ;  and,  judging  from  the  character  of  the  editor  and  from  the 
manner  in  which  he  executes  his  duties,  we  have  no  doubt  that  the  work 
will  be  found  highly  useful  to  the  ** Judge,  the  Lawyer  and  the  Legislator.'* 
We  obsenre  a  slight  ambiguity  in  the  syllabus  of  the  case  of  Swift  et  al. 
V.  De  Witt,  in  p.  25,  which  we  suppose  arises  from  a  **generous  confi- 
dence "  in  a  correspondent.  The  point  decided  is  that,  where  a  demurrer 
to  a  eom^int  is  for  one  or  more  of  the  six  grounds^  enumerated  in  the 
ITStd  uction  of  the  code^  it  cannot  be  treated  as  a  nullit}*,  although  it  may 
have  been  frivolous.  A  demurrer  upon  any  other  grounds  is  not  admiss- 
able  under  the  new  code,  and  may  therefore  be  treated  as  a  nuUity  by 
die  plaintifiT,  who  may  enter  judgment  and  issue  execution. 

The  Hon.  John  W.  Eomon ds,  for  whom  we  have  a  great  personal  re- 
gard and  for  whose  abilities  we  entertain  a  very  high  respect,  has,  by 
request,  fitvored  the  proliMsion  with  an  ^Address  on  the  Constitution  and 
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Code  of  Pfoeadan,  and  the  modtteatioiif  of  die  kw  effected  diereby."* 
The  eddrefee,  eltbongh  htf tUj  prepared,  amid  the  prewme  of  high  of- 
ftctal  dotiea  aa  a  jottiee  of  the  Supreme  Gout,  ishif^  creditaUe  to  the 
emineDt  jnritt  who  deitreied  it,  and  wifl  be  an  inralaable  guide  in  fhm 
new  and  notrodden  ground  ofw  which  oar  brethren  of  NeW  York  are 
abont  to  jonmej.  It  is  pablbhed  wi  th  Torj  great  neatnem  in  pamphlet 
form  at  the  odice  of  the  '^Code  Reporter**  and  to  ftimidied  grUnitOQily 
toefery  robooriber  to  that  falnable  peiiodicaL 


The  New  Yoek  Code  or  Peocedoee^ — A  great  change  haa  taken 
place  in  the  practice  and  pleadings  in  cirfl  actions  in  New  York.  The 
new  system  cafne  intn  operation  on  the  1st  of  Jnlj,  1848.  So  &r  as  re- 
gards  the  form  of  proceeding,  all  distinctions  between  law  and  eqmhf  and 
between  the^m«  of  aethm  are  abolished*  The  science  of  special  plead- 
ing, and  the  learning  therein  which  die  most  eminent  ptdbssati  hafe 
acqoired  bj  long  years  of  laborious  study,  are  swept  away  as* 
tincttons,  soholastie  subtleties  and  dead  forms  which  huTo  < 
encumbered  our  jurisprudence/'  For  decisratkms,  Utts,  pleas,  repKca- 
twns,  rejoinders,  surrejoinders,  novel  assignmeBis,  dec,  we  hare  notfaiof 
left  but  a  simple  statement  of  the  complaint  an  amwer  and  ar^piiflaliflii. 
Many  of  our  most  experienced  brethren  view  thto  change  widi  die  most 
serious  atorm.  But  they  should  remember  that  die  change  to  only  toi  the 
formi  of  proceeding.  The  sufriteiice— die  great  and  eternal  prindplea  of 
justice  as  found  in  the  dedstons  and  toi  books  of  antliority  on  Law  and 
Equity  remain  unchanged.  A  pttintiff  in  sustaining  what  to  now  called 
hto  **eompUd$U**  must  sdll  bring  hto  case  widiin  die  ancient  ndea  of  Law 
or  Equity,  and  if  he  relies  upon  what  wasformerly  a  Ugal  cause  of  ac- 
tion he  must  show  diat  hto  action  could  hafe  been  sustained  in  some  one 
of  die  old  forms.  If  hto  oompUutU  to  founded  in  equi^  he  must  show 
that  the  foots,  as  disclosed  in  eridenoe,  woukl  hafe  supported  a  bill  in 
Chanceiy.  So  with  the  defondant:  He  must  ^bowdiat  hto  defonoe 
would  haTo  been  available  nnderthe  old  system  eidier  at  iov,  undersome 
appropriate  form  of  pleading,  or  In  equiljf  as  a  bar,  or  as  the  foundation 
for  an  injunction,  or  some  odier  equitable  relief.  In  the  trial  of  theee 
complainti  a  constant  reference  to  die  ancient  principles  of  kw  and  equity 
will  still  be  necessary.  The  learning  of  the  well  read  kwyer  will  still  be 
useful ;  and  by  a  firm  adherence  to  the  anctont  doctrines,  so  for  as  die  real 
rights  of  the  parties  are  concerned,  die  hand  of  Vandalism  may  be  stay- 
ed, and  the  new  code  may  be  made  more  subserrient  to  the  purposes  of 
justice  dian  the  old  system,  under  whkh,  it  must  be  admitled,diatjustfef 
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WM  fnqpoDldj  enten^ed  in  natf  of  form.  In  the  meantime,  experience 
TMLj  poim  out  defoeti,  nnd  the  coneenretiTe  tendency  of  tfaf  kw  will* 
thro«gh  the  meeni  of  liberal  oonetmction  and  enlightened  legialation,  by 
degieee,  remedy  inqwrfectkme  ae  they  shall  be  disdooed.  This  is  certain- 
ly an  afe  of  progress,  and  it  is  but  reasonable  to  gi?e  the  new  code  a  &ir 
trial 

A  similar  change  is  premised  in  regard  to  the  prMtice  in  criminal  cases. 
The  Hon.  Lewis  C!ass,  in  his  work  on  «*  France,  its  King,  Court  and  Oo- 
▼emment,'*  has  denounced  the  present  form  of  indictment  as  a  **  judicial 
mockery.**  It  certain^  is  objectionable  in  &iling  entirely  to  give  the  de- 
fendant notice  of  the  time,  place,  and  many  of  the  circumstances  of  the 
offence  with  which  he  is  charged.  **  The  acte  of  accusation  of  France," 
says  Oen.  Cass,  '*  is  a  very  different  procedure.  It  contains  a  full  narra- 
tiTO  of  all  the  circumstances  leading  to,  attending,  and  necessarily  follow- 
ing the  alleged  crime — not  got  up  in  dry  technical  language  but  related 
with  perspicuity  in  the  style  which  one  woukl  naturally  use  upon  such 
an  occasion.** 

The  perspicuity  of  the  narratiTe  in  the  French  **  aeU  of  accusation  ** 
must  necessarily  depend  upon  the  ability  of  the  officer  charged  with  the 
duty  of  drawing  it  up.  Some  of  these  proceedings,  which  haTO  &llen 
under  our  obserration,  are,  Torbose,  tedious,  and  abounding  in  conjectures, 
not  necessary  to  be  either  stated  or  proTod.  But  it  is  highly  probable 
that  some  improToment  upon  the  present  system  might  be  adopted.  It 
is  certainly  not  very  creditable  to  the  age  that  under  an  indictment  for 
an  assault  and  battery  on  the  1st  of  January,  1848,  a  man  may  be  sudden- 
ly called  npon  to  defend  himself  against  an  offence  committed  on  the  Ist 
of  Jnly,  1847,  and  that  many  circumstances  attending  the  transaction 
may  be  set  forth  in  the  indictment  without  the  slightest  regard  to  the 
facts  of  the  case. 

The  New  Code  comes  to  us  in  an  octaro  Tolume  so  badly  printed  as  to 
present  a  Tory  unfaTorable  specimen  of  the  present  state  of  the  art  of  print- 
ing. The  title  page  is  displayed  in  exceedingly  bad  taste;  and  the  body  of 
the  work  abounds  in  picks,  monks,  and  friars.  Other  evidences  of  the  most 
slofenly  inattention  to  neatness  are  apparent.  We  counted  no  less  than 
six  $paee$  interspersed  throughout  the  body  of  a  single  page,  (87)  which 
had  been  permitted  to  get  above  their  proper  position,  and  mingle  their 
dark  and  unmeaning  visages  with  the  intelligent  countenances  of  the  let- 
ters. We  ftimed  to  some  of  the  old  works,  printed  in  the  earlier  age  of 
the  art  to  see  how  far  the  Albany  printer  had  retrograded.  Our  GalUria 
CUustinianat  printed  at  Rome  in  1631,  was  executed  with  far  greater 
neatness;  and  our  Ortus  Sanitaiis,  printed  at  Antwerp  in  1517,  held  up 
its  head  in  conscious  superiority  by  the  side  of  the  New  York  **  Code  of 
Procedure.** 
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OTTk^tfudtf  Wm^^mmm fir  A§  wmtier  ^  Vm'Nmifm'tLl 
jrifd  octavo  wiAmmm  coatrfnJBf  «ywM<it  oT  gOO  yagt^  Boporlod  Vy  B«^{o- 
Bfai  F.  Hdl,  OouMoUor  at  Low,  ooi  pvbliihod,«t  Aobmi,  If.  T.  ^  DmAj, 
MillorlkCo.  Tho  noaj  ialMOitiiif  poials  doeidod,  and  Ao  abffi^  wiih 
wUoh  Ao  doetriBo  oT  ioMoitj  woo  diioy<d  ooi  iOatlntod,  bj  a  poU  ■■rttai 
t  oT  tko  aeenaod,  nadir  tho  boolta  wofk  of  fioal  Tafao  la  Ao  logal 


SHERIFFS  SALES. 


yrWoBN  o.  Pmtt.— Rolotototondo  SlMrBTb  tola  in  Ao  Dktriot  Govt  of 
Philadolphia.  In  tho  com  of  WMtaero  t.  Prott,  oa  tko  16tli  80^  1848,  it  Mt 
fFtr  CmUm  ''thai  iMdoqaaof  oTpriookaot  k  itasif.a'iafficioat 
f  ando  a  oale»  bat  wboaitk  toix  fMii,  tbo  oowt  "will  tako 
advaatafaatf aay iiTogaiarity latbo ptoooodiagi  boworordight  ^VhofotiMio 
it  aa  aOofodiaadoqaaoj  b«t  aot  Torj  groii,.tooiiii^  io  loqairad  tiiata^iaalv 
oaai  wiUbooffNod  at  a  toooadaala:  iaodior  woidi^  whonadoabtauqrbo 
■aggtrtod  00  to  tbo  laot  of  iaodoqaaoj,  tho  oitr  of  Mooritjr  that  tho  ijn^oymtj 
will  briOg  a  ooilain  Miin»  maoh  largor  thaa  it  bfoagfat  at  tho  mIo,  will  haro  do- 
oiaiTO  woii^t  with  tho  ooort  ia  dotflnnioiag  tho  qaootioa*  Wo  taj  tint  in  ok- 
plaaatioa  of  tho  coMof  P««<mIo.  BrymU  (7  Law  Jour.  196,)  tho  oiiaunftanooo 
of  whioh  aio  not  remomborod;  bat  the  affidoTit  filed  in  that  omo  aUofee  ooTOiy 
irrognlaritief;  and  oortainlT^  die  coart  did  not  moon  to  dooido  that  oMVoinad- 
otiuaejof  pfioo,whoco  thofioooediagihaTO  all  been  otrietlj  regalar,  is  of 
iteelf  a  talloiont  groand  to  tot  ando  a  mIo  oTon  whoco  a  higher  bid  io  oiofod  to 
bo  eoeaiad." 

JUU  VmmtmfortU  «m^  Jfory  Pmrktr  o.  Elkaidk  emd  Jme  CMfwr.— In 
the  Diftriet  Ooart  of  Allegfaenj  oonntj,  in  tho  oaeo  of  Joha  Vanomaa,  lor  tho 
naeof  Maiy  Pofker  t.  Blisaboth  and  Jono  Cooper,  a  8heriff*s  aela  wae  eot 
atide  aflor  the  aoknowlodgmeot  of  tho  deed  bat  before  its  doUvety  to  the  pnr- 
diaeer,  on  tho  gimmd  that  after  bidding  a  larger  price  for  the  propertj  whoa  fiiat 
offered,  it  waf  ttraok  down  io  Ae  fUmd^va.  the  ezeoation  at  an  acUoarned  ftle 
for  a  loee  and  grenly  inadeqoato  price.  When  the  property  wae  fint  eot  ap 
tho  pitff.  wae  the  highett  bidder  at  the  price  of  $310.  Thoa  the  pltff.  had  the 
eale  adyoomed,  and  at  the  next  bidding  be  became  the  parchaaerat  $25.  Tho 
opinion  of  Lowar,  J.  it  long  and  intereetiDg,  and  we  hope  to  baye  room  for  it 
in  tome  early  nomber.  He  recognizee  the  practice  in  this  state  of  requiring 
the  party  asking  to  set  aside  a  sale,  under  certain  circumstances,  to  bind  him- 
self to  proonie  an  increased  price  at  the  second  sale. 
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fonorarg  V^tgctiM. 


tWlX  win  be  iMii  hf  tfieeoiiiiiiaiieeinaDt  proeetdiiigt  of  die  PHILA- 
DELPHI^<X>LLS0E  of  medicine.  tlMt  dM  boBomy  de^ee  •£ 
M.  D.  haa  been  oooferrad  upon  Judge  Ellii  Lkwu,  of  LaeMter.  Thia 
liODor,  aoimrolyboatowadoiitoftiioBiodkdpiofaiMoatluMdoiJttiaM 
eonHMmd  on  the  laaniod  judge,  in  coDaeqaeoee  of  aome  Tofy  able  deeii- 
ionaof  bia  in  me&al  joritpnideiice.  Amoogtlie  gndoatea  at  the  in- 
atitotkm  we  aee  the  name  of  John  C«  Calhonn,  a  aon  of  tfia  dJatJagnlabed 
aonthern  atataaman.— PM.  B^L 

^TWe  percebe  b J  die  Lesngton  (Kj.)  Atlaa,  of  thelTthlnat  that  at 
Ae  recent  commencement  of  TRANSYLVANIA  UNIVERSITY, 
Irhich  took  plaee  on  the  IGdi  init.  the  Honorary  Degree  of  LL.  D.  waa 
conferred  npon  die  Hon«  £i.i.ia  Lxwia,  of  thia  city.  The  Inatitvtion  waa 
fbnnded  in  1798,  and  ia  one  of  the  moalreapectable  inititntiona  in  AoMrica. 

The  degree  conferred  open  the  Preiident  Jndge  of  thii  Diatriet  ii  bnt 
a  jnat  appreciation  af  hia  learning  aa  a  jnriit,  and  ia  creditable  to  die  dia« 
crimination  of  thoae  charged  with  the  dntiea  of  awarding  collegiate  hon- 
on. — LaneasUr  Trihme* 

17 We  notice  diat  at  CAMBRIDGE,  on  commencement  day,  ( Ang. 
23d)  the  degree  of  Doctor  of  Lawf  waa  conferred  npon  Henry  HaOam, 
Eiq.  London ;  Hon.  Joel  Parker,  Royall  ProfoMor  in  the  Law  School 
at  Cambridge ;  Hon.  Theron  Metcalf,  Jndge  of  the  Supreme  Court  of 
Maaaachuietts;  Hon.  ReidMn  Hyde  Walworth,  ChanceDw  of  New 
York ;  Lonia  Agaaaia,  Eaq.  Profeaaorof  ZoOtogy  and  Geology  in  die  Law- 
rence Scientific  School,  Cambridge. 

The  degree  of  Bachelor  of  Lawa  waa  conferred  in  courae  upon  tfafirtj- 
two  young  gentlemen,  gradnatea  of  die  Dane  Law  SchooL — Law.  Rep. 


Erratum. — ^In  the  article  headed  **  Cariiale  SlaYO  Riot,^  publiahed  in 
the  September  number,  in  4th  line  from  top  of  page  104,  for  ^^Aai*'  read 
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Discharge  of  Surety. 

THE  CASE  OF  PINTARD  r.  DAVIS, 

Decided  in  the  court  of  errors  and  appeals  of  New  Jer- 
sey is  an  instance  of  the  general  closeness  with  which  the 
common  law  doctrines  are  followed  in  that  state.  In  this 
country  in  its  different  courts  one  technical  rule  after 
another  of  venerable  antiquity  and  undoubted  authority 
has  been  disregarded  or  forgotten  till  something,  some- 
times called  American  Jurisprudence,  has  gradually  grown 
up  to  a  great  extent  composed  of  exceptions  to  those  rules. 
The  certainty  ordinarily  attained  by  following  ancient 
and  well  settled  rules  perhaps  to  some  will  seem  to  com- 
pensate for  the  advantage  which  might  occasionally  re- 
sult from  another  course.  This  decision  affirming  the 
judgment  of  the  Supreme  Court  in  the  same  case,  report- 
ed 1  Spencer,  205,  saves  that  state  from  the  anomalous  doc- 
trines established  in  New  York  by  the  cases  of  Pain  v. 
Packard,  13  John.  174  and  King  v.  Baldwin.  17  ib.  384. 

Vol  VII — 13 
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Pain  V.  Packard  and  King  v.  Baldwin  have  been  selected 
by  the  author  of  the  notes  to  the  2nd  volume  of  American 
Leading  cases,  as  the  foundation  in  part  of  a  very  judi- 
cious annotation ;  but  the  article  cannot  fail  to  convince 
the  intelligent  reader,  that  the  cases  so  prominently  pre- 
sented, are  not  only  contrary  to  all  former  decisions,  but 
contrary  to  the  tnie  principles  of  the  contract  of  surety- 
ship. The  error  introduced  by  Pain  v.  Packard  (so  styled 
by  Cowen.  J.  in  Herrick  v.  Borst,  4  Hill  656)  seems  to 
have  become  inveterate  in  that  state,  but  it  deserves  little 
favor  elsewere.  It  was  repudiated  by  chancellor  Kent  in 
King  V.  Baldwin,  2  John  Ch.  R«  554  but  was  re-estabUsh- 
ed,  in  the  same  case  on  appeal,  contrary  to  all  English  au- 
thority either  at  law  or  in  equity,  and  to  the  dissatisfac- 
tion of  the  profession,  by  the  casting  vote  of  the  Presi- 
dent, a  layman.  Platt,  J.  one  of  the  justices  of  the 
Supreme  Court  who  had  joined  in  the  decision  in  the  case 
of  Pain  V.  Packard,  retracted  his  former  opinion;  because 
as  he  said,  upon  a  more  full  and  deliberate  investigation 
he  was  convinced  that  judgment  was  erroneous.  Pintard 
V.  Davis  adheres  to  the  rule  that  in  this  absolute  engage- 
ment on  the  part  of  the  surety,  the  duty  of  active  dili- 
gence lies  upon  him  and  not  upon  the  creditor,  and  that 
he  cannot  shift  this  obligation  from  himself  by  a  mere 
notice. 

It  is  said  in  the  opinion  of  the  court  below  that  ''where 
a  creditor  gives  time  to  the  principal,  a  surety  cannot 
avail  himself  of  that  defence  unless  it  appears  on  the  face 
of  the  instrument  that  he  is  such  surety,  and  in  that  case 
bis  relief  is  in  equity  and  not  at  law."  Spencer  207.  The 
dictum  cannot  be  supported,  but  the  cases  cited  show  that 
it  was  a  mere  hasty  expression  and  not  an  error  the  re- 
sult of  any  real  misapprehension  of  the  rule.  The  rule 
is  that  relief  must  be  in  equity  and  not  at  law,  at  least  in 
case  of  specialties,  unless  the  suretyship  appears  on  the 
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&ce  of  the  instrument  The  form  of  the  security,  said 
Lord  Loughboraughf  in  a  passage  very  frefquently  cited 
and  frequently  misapprehended,  forces  these  cades  into 
equity.  When  bound  jointly  and  severally  the  surety 
cannot  aver  by  pleading  that  he  is  bound  not  as  he  appears 
on  the  face  of  the  instrument  but  merely  as  surety.  Howev- 
er the  rule  may  have  been  questioned  or  disregarded  in 
some  of  the  courts  of  this  country,  no  rule  df  the  common 
law  is  better  established  in  those  of  England.  Pitman  on 
surety  184,  &c.  Surge,  211,  212  and  cases.  See  ace.  Sprigg 
V.  the  Bank  of  Mount  Pleasant,  10  Peters  257.  The  doc- 
trine as  yet  remains  untouched  in  New  Jersey.  Where 
from  the  want  of  equity  process,  equity  principles  are 
from  necessity  administered  in  common  law  courts  through 
conmion  law  forms,  pleas  in  contravention  of  this  principle 
may  be  supported  with  great  propriety ;  but  they  seem  to 
be  without  support  upon  the  strict  principles  of  the  common 
law.  But  undoubtedly  whatever  the  form  of  the  contract, 
in  equity  parol  evidence  is  admissible  to  shew  who  is  prin- 
cipal and  w^ho  surety,  and  relief  can  there  be  granted 
when  the  circumstances  of  the  case  will  warrant,  untram- 
melled by  the  technical  rules  or  forms  of  piroceeding  which 
so  oflen  restrain  the  action  of  common  law  courts. — 
The  decisions,  which  have  taken  place  in  the  courts  of 
equity,  in  cases  of  this  nature  (said  Abbott  C.  J.  in  Davey 
V.  Pendegrass  5  B.  and  Aid.  187)  have  always,  as  I  under- 
stand them,  proceeded  on  the  notion  that  at  law,  the  thing 
prayed  for  could  not  be  done. 

But  if  the  fact  of  suretyship  appears  on  the  face  of  the 
instrument,  then  the  discharge  of  the  surety  by  a  binding 
contract  may  be  a  legal  question  and  pleaded  at  law  to  an 
action  on  the  instrument.  Suppose  (the  case  put  by  Lord 
Loughborough  2  Ves.  Jr.  542)  the  party  a  surety  by  a 
proper  bond  at  law  tu  surety  ;  as  if  a  man  is  surety  upon 
the  face  of  the  instrument  for  the  debt  of  another  payable 
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at  a  given  d|y,  if  the  obligee  defeats  the  condition  of  the 
bond,  he  discharges  the  security.  The  principle  is  a  legal 
principle.  The  surety  is  bound  for  a  definite  not  an  in^ 
definite  engagement. 

But  again,  even  here  when  the  fact  of  suretyship  does 
appear  on  the  face  of  the  instrument,  the  surety  may, 
where  the  true  boundaries  of  law  and  equity  jurisdiction 
are  strictly  observed,  be  forced  for  relief  into  equity  by 
the  operation  of  another  legal  principle  closely  allied  to 
the  former.    In  the  case  of  a  specialty,  no  rule  of  law  is 
better  established  than  that  such  contract  can  only  be  al- 
tered or  in  some  instances  discharged  by  an  instrument  of 
equal  force.    Thus,  at  common  law,  it  is  clear  that  a  sub- 
sequent parol,  that  is  to  say,  written  or  verbal  agreement 
not  under  seal,  dispensing  with  or  varying  the  time  or 
mode  of  performance  of  an  act  covenanted  to  be  done, 
cannot  be  pleaded  in  bar  to  an  action  on  an  instrument  un- 
der seal,  for  non  performance  of  the  act  in  the  manner 
thereby  prescribed.    Broom's  Leg.  Max.  406.  A  principle 
it  must  be  observed,  which  does  not  really  conflict,  as  has 
sometimes  erroneously  been  supposed,  (in  one  remarka- 
ble instance  by  Justice  Washington,  in  U.  S.  v.  Howell, 
3  Wash.  620,)  with  another  principle,  that  if  the  perfor- 
mance of  the  condition  be  rendered  impossible  by,  or  the 
breach  result  from  an  act  of  the  obligee,  undoubtedly  he 
can  maintain  no  action  on  the  bond.    Thus  an  agreement 
to  give  time,  if  by  an  instrument  of  equal  dignity,  may  be 
pleaded  at  law  to  an  action  on  a  surety  bond;  but  if  it  be 
by  parol  agreement  merely,  it  would  be  no  defence  in  an 
action  on  the  bond  and  of  course  would  be  no  defence  at 
aw  on  the  part  of  the  surety.     There  may  indeed  be  such 
consideration  for  the  agreement,  as  may  induce  a  court 
of  equity  to  direct  that  the  party  shall  not  proceed  to  in- 
force  his  remedy  at  law  ;  but  a  parol  agreement  of  this 
nature,  upon  sound  common  law  principles,  can  never  con- 
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trol  the  operation  of  such  bond  in  a  court  at  law.  While 
it  is  held  that  a  sealed  instrument  cannot  be  varied  by  a 
mere  parol  agreement,  it  most  follow  that  such  an  agree- 
ment cannot  be  set  up  as  a  defence  to  an  action  against  the 
surety  on  such  bond,  since  as  the  legal  operation  of  the 
contract  remains  the  same  against  the  principal,  the  surety 
cannot  be  allowed,  at  law,  to  plead  that  it  is  different. — 
The  general  doctrine  in  England  is  indeed  clear  and  will 
be  found  well  stated  in  2nd  Am.  Lead.  Cases,  p.  151,  &c. 
where  and  in  some  of  the  previous  pages  the  principal 
authorities  are  cited.  See  also  Pitman  184;  ib.  231; 
Burge212,  &c.  The  doctrine  has  heretofore  been  supposed 
to  be  clear  in  New  Jersey  and  there  is  nothing  inconsis- 
tent with  it  in  the  case  of  Solomon  v.  Gregory,  4  Har.  112. 
The  point  was  not  before  the  court  in  that  case,  was  not 
discussed,  and  the  judges  did  not  have  it  in  their  minds  in 
&c  expression  of  the  general  principles  there  enumerated 
by  them.  But  a  doubt  has  been  created  by  the  subsequent 
case  of  the  Morris  Canal  v.  Van  Vorst,  not  yet  reported. 
This  was  an  action  against  sureties  on  a  cashier's  bond. — 
The  fact  of  suretyship  appeared  on  the  face  of  the  bond 
This  defence,  the  extension  of  time  by  a  parol  agreement, 
was  presented  by  a  special  notice  or  specification  of  de- 
fence under  the  general  issue.  The  motion  was  argued, 
before  the  whole  bench  prior  to  the  retirement  of  the  very 
learned  and  able  late  Chief  Justice,  but  was  not  decided 
until  aAer  he  had  left  the  bench.  The  motion  failed  by 
the  equal  division  of  the  court,  two  of  the  judges  being 
in  favor  of  the  motion  and  two  adverse.  The  Chief  Jus- 
tice having  left  the  bench  previous  to  its  decision,  of  con- 
sequence took  no  part  therein,  but  perhaps  it  is  proper  to 
say  as  is  understood  was  the  case,  that  he  united  in  opin- 
ion with  the  two  judges  who  were  in  favor  of  the  motion 
to  strike  out,  and  his  opinion  may  be  cited  in  favor  of  the 
integrity  of  the  common  law  doctrine  in  New  Jersey. 
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It  is  said  by  the  learned  anthor  of  the  valuable  work  al- 
ready cited  (2  Am.  L.  Cas.  157)  whatever  may  be  the  true 
theory  of  the  law  on  this  subject,  that  it  has  been  repeat^* 
edly  declared  by  the  courts  of  this  country,  that  underour 
preseni  jwriiprudencef  whatever  will  disehar^  a  surety  in 
equity,  will  discharge  him  at  law.  Such  is  practically  the 
result  of  a  great  mass  of  decision  in  this  country,  though 
except  in  the  courts  of  states  were  there  is  no  separate 
equity  process  the  principle  has  seldom  if  ever  been  open- 
ly enunciated  when  it  has  been  first  introduced.  It  would 
seem  to  be  an  instance  of  somewhat  violent  judicial  legis- 
lation to  announce  and  act  upon  such  a  principle  in  the 
state  of  New  Jersey,  when  there  is  a  well  organized  and 
separata  equity  court. 

Another  branch  of  the  law  of  suretyship  seems  to  de- 
serve a  few  remarks.  Nothing  undoubtedly  is  better  set- 
tled than  that  the  surety  in  a  bond  for  the  faithful  discharge 
of  duty  to  another  is  not  discharged  because  of  the  pas- 
sive conduct  of  the  obligee,  there  being  no  fraud  or  con- 
cealment. Mere  delay,  where  the  obligee  does  not  disarm 
himself,  will  not  discharge  sureties ;  nor  will  neglect  in 
examining  the  accounts  of  ihe  person  in  his  employment ; 
nor  neglect  to  give  notice  to  the  surety  or  to  dismiss  the 
principal.  Pitman  196 ;  Trust  Navigation  Co.  v.  Hurley, 
10  East.  84 ;  Shepard  v.  Beecher,  2  P.  Wms.  288. 

If  there  be  any  thing  in  the  condition  of  the  bond  re- 
quiring diligence  on  the  part  of  the  obligee,  as  suggested 
in*  The  $tate  bank  t?.  Chaticoodj  3  Ualst  28,  certainly  the  lia«- 
bility  of  the  surety  would  depend  upon  the  performance 
by  the  obligee  of  any  duty  thus  imposed  upon  him.  Sip 
in  case  of  a  bond  given  (not  to  the  government  but  to  any 
private  corporation  or  individual)  where  the  law  makes  it 
the  duty  of  the  obligee  to  communicate  to  the  surety  or 
to  dismiss  the  principal.  If  the  contract  for  the  fidelity  of 
the  person  employed  was  entered  into  in  contemplation  of 
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any  doty,  thus  imposed  npon  the  obligee,  it  may  well  be 
supposed,  in  such  case,  that  a  failure  on  the  part  of  the 
obligee  to  perform  such  duty  or  to  exercise  such  diligence 
would  operate  to  discharge  the  surety  from  liability  for 
subsequent  breaches.  Opinionof  Judge  Le  Grand,  7  Pa. 
Law  Jour,  for  April  1848,  p.  257.  But  the  application  of 
this  principle  must  not  be  pressed  too  far.  In  general 
laches  is  not  imputable  to  the  government  from  the  negli- 
gence of  its  officers.  Statutory  directions  that  agents  shall 
account,  be  dismissed  for  defaults,  &c.  are  for  the  security 
of  the  government  and  have  repeatedly  been  held  to  con- 
stitute no  part  of  the  contract  with  the  surety.  On  this 
ground  the  case  of  the  People  v.  Janson,  7  John.  333, 
wliich  ventures  still  occasionally  to  show  its  face  in  court, 
has  been  frequently  overruled.  U.  S.  v.  Kirkpatrick,  9 
Wheat.  720 ;  U.  S  v.  Vanzandt,  11  ib.  184 ;  U.  S.  v.  NichoU, 
12  ib.  505;  Dox  v.  the  Postmaster  General,  1  Pet.  318. 
The  People  v.  Russel,  4  Wend.  570.  In  Dox  v.  The  Post- 
master General,  the  opinion  of  the  court  was  delivered 
by  Chief  Justice  Marshall,  who  after  referring  to  two  pre- 
vious decisions  already  cited  said :  "These  two  cases  seem 
to  jfix  the  principle,  that  the  laches  of  the  officers  of  the 
government,  however  gross,  do  not  of  themselves  dis- 
charge the  sureties  in  an  official  bond,  from  the  obligation 
it  created,  as  finnly  as  the  decisions  of  this  court  can 
fix  it" 

It  is  further  no  defence  by  the  sureties  in  an  action  upon 
the  bond  of  a  cashier  or  clerk  of  a  banking  or  other  cor- 
poration that  there  has  been  laches  on  the  part  of  the 
company  or  its  officers  in  examining  the  accounts  of  such 
cashier ;  though  the  by-laws  of  the  company  require  pe- 
riodical examination  of  such  accoiints,  and  although  it 
*  is  alleged  that  loss  has  occured  in  consequence  of  this  neg- 
lect. Such  by-laws  and  provisions  of  company  are  for  its 
own  security  and  form  no  part  of  the  contract  with  the 
sureties.    Morris  Canal  v.  Van  Vorst.  C.  P.  T. 
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Sofirctiu  Court  of  JlUnotf. 

John  Lawrence^  plaintiff  in  error ^  t.  Joiiak  Lam^  defendawi 

in  error. 

Error  to  Peoria. 


1.  Where  a  party  hai  paid  monej  hj  compuliioD  under  the  judgment 
and  proceee  of  a  court  of  competent  jurisdiction,  he  will  not  be  compelled 
to  pay  the  aame  a  tecond  time. 

2.  No  court  of  Law^  even  with  the  aifent  of  a  debtor,  hai  authority  or 
power  to  appropriate  the  prirate  property  of  one  to  the  payment  of  anotfa* 
ter*!  debt. 

3.  Where  a  court  hai  no  jurisdiction  ofer  the  penoaor  property  of  an 
indiridoal  hie  intereita  cannot  be  affected  by  itf  judgment  or  decree. 

4.  The  common  practice  in  courts  of  chancery,  upon  die  Ibredosure 
of  mortgages,  is  to  decree  a  surrender  of  the  possession  and  title  papers 
by  the  mortgagor,  and  those  claiming  under  him. 

5.  A  person  who  acquires  an  interest  in  a  suit,  pendetUe  lite^  cannot  be 
made  a  party  defendant  on  the  record,  unless  he  personally  assert  his 
daira. 

Bill  in  Chancery  to  foreclose  a  mortgage,  ^c.  filed 
in  the  Peoria  Circuit  Court  by  the  defendant  in  error 
against  the  plaintiff  in  error.  The  case  was  heard  upon 
the  bill  and  answer  before  the  Hon.  Jdin  D.  Caton,  at 
the  May  term  1847,  when  the  usual  decree  of  foreclosure 
was  rendered. 

The  substance  of  the  bill  and  answer  is  stated  by  the 
Court  in  their  opinion. 

The  opinion  of  the  court  was  delivered  by 
Purple,  J.    On  the  27th  day  of  July,  1841,  Lawrence, 
the  plaintiff  in  error,  executed  to  Josiah  Lane  defendant 
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in  error»  a  mortgage  ii|>on  certain  lands  in  Peoria  county, 
conditioned  for  the  [layment  of  four  hundred  and  ififly 
dollars  in  ninety  days  from  the  date  of  the  same.  On  the 
12th  day  of  October,  A.  D.  1843,  Lane  filed  his  bill  in 
Chancery  in  the  Circuit  Court  of  said  county  to  foreclose 
this  mortgage.  The  cause  was  continued  from  term  to 
term  to  October,  1844,  when  Lawrence  appeared  and 
filed  his  answer,  in  which  he  admits  the  execution  of  the 
mortgage  as  charged  in  the  bill.  He  then  proceeds  to 
state,  that  on  the  15th  of  August,  1842,  Lewis  Tappan 
and  others  commenced  an  attachment  suit  against  one 
Alexander  P.  Lane,  in  the  circuit  court  of  said  county  of 
Peoria,  which,  on  the  following  day,  was  served  on  him, 
(Lawrence,)  as  garnishee  ;  that  at  the  October  term  1842, 
the  plaintiffs  in  said  attachment  suit  recovered  a  judgment 
against  said  Alexander  P.  Lane  for  12151-42 ;  that  inter- 
rogatories were  filed  to  be  answered  by  Lawrence  touch- 
ing his  indebtedness  to  the  said  Alexander  P.  Lane,  to 
which  he  made  the  following  answer.  *'The  said  John 
Lawrence  says,  that  he  had  no  lands,  tenements,  goods, 
chattels,  efiects  or  estate  of  any  kind  in  his  possession  or 
under  his  control,  at  the  time  of  the  service  of  the  gar- 
nishee process,  or  at  any  time  since ;  nor  does  he  know  of 
any  person  who  js  indebted  to  him,  the  said  Lane. 

**  This  respondent  further  ^ays,  that  on  or  about  the 
month  of  August,  A.  D.  1841,  he  purchased  from  Josiah 
Lane,  the  father  of  the  said  Alexander  P.  Lane,  a  tract 
of  land  for  eight  hundred  dollars,  and  paid  part  down,  and 
gave  his  promissory  notes  for  four  hundred  and  fifty  dol- 
lars, one  of  which  was  for  four  hundred  dollars,  payable 
in  three  months  from  date,  or  in  about  that  time,  and  the 
other  for  fitly  dollars  payable  in  good  promissory  notes 
on  other  persons ;  that  the  land  purchased  was  purchased 
from  Josiah  Lane  and  the  deed  taken  from  him  ;  but  this 
respondent  has  no  doubt,  but  that  the  said  Alexander  P. 
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Lane  was  the  real  bona  fide  owner  of  said  land,  and  that 
the  sale  was  made  by  him  and  for  his  benefit,  and  that  the 
notes  taken  in  his  father's  name  were  for  his  benefit,  and 
that  it  was  so  done  to  keep  his  creditors  from  reaching  it, 
and  that  the  amount  dae  upon  the  said  notes  is  really  and 
bona  fide  due  to  said  Alexander  P.  Lane. 

**This  respondent  farther  shows  to  the  court,  that  the 
amount  due  from  this  respondent  to  said  Lane  now 
amounts  to  the  sum  of  1450.00,  there  having  been  pay- 
ments made  which  leave  that  sum  now  due ;"  that  upon 
the  filing  of  this  answer,  the  court,  on  the  12th  of  Octo- 
ber, 184^  entered  a  judgment  against  him  as  garnishee  of 
said  Alexander  P.  Lane  for  the  amount  of  $450.00,  being 
the  sum  then  due  upon  the  notes  and  mortgage  executed 
by  him  to  Josiah  Lane  aforesaid ;  that  on  the  17th  of  No- 
vember, 1842,  an  execution  was  issued  upon  this  judg- 
ment, which,  on  the  same  day,  was  levied  upon  the  prem- 
ises described  in  complainant's  mortgage,  which,  on  the 
22d  of  December,  1842,  were  sold  to  Elihu  N.  Powell  and 
William  F.  Bryan  for  $491.36 ;  that  on  the  23d  day  of 
March,  1844,  Powell  and  Bryan  assigned  their  certificate 
of  purchase  to  one  David  Sliane,  who,  on  the  23d  day  of 
September  following,  (the  time  of  redemption  having  ex- 
pired) received  from  the  sheriff  of  Peoria  county  a  deed 
for  the  premises  so  sold  as  aforesaid ;  that  the  said  sum 
of  45Q.00  was  all  that  was  due  from  him  to  said  Alexander 
P.  Lane,  at  the  time  of  the  rendition  of  the  said  judgment 
upon  the  said  garnishee  process  ;  and  that  said  judgment 
was  for  the  same  money,  the  collection  of  which  was 
sought  to  be  enforced  by  the  bill  to  foreclose  the  mortgage 
before  mentioned. 

The  cause  was  set  down  for  hearing  upon  bill  and 
answer,  and  at  the  October  term  1847,  a  decree  was  made, 
appointing  a  day  for  the  payment  of  the  monij-  due  upon 
the  mortgage,  whicli  was  ascertained  by  tlie  court  to 
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amount  to  the  Bam  of  $582.55 ;  and  that  in  default  thereof* 
that  the  mortgaged  premises  be  sold  by  the  Master  in 
Chancery,  and  the  money  arising  therefirom  applied  in 
payment  of  the  sum  due  by  the  mortgage,  and  costs  of  the 
foreclosure,  and  the  surplus,  if  any,  retained  by  the  Mas- 
tor,  subject  to  the  order  of  the  Court ;  that  the  defendant 
should  be  foreclosed  of  his  equity  of  redemption,  and 
that  he,  and  all  persons  claiming  under  him,  should  sur- 
render the  possession  of  the  mortgaged  premises  and  titl« 
papers  to  the  purchasers. 

The  counsel  for  the  plaintiff  in  error  contended :  1st, 
that  David  Shane  should  have  been  made  a  party  defen- 
dant to  the  complainant's  original  bill,  the  answer  of  Law-  . 
rence  disclosing  that  he  had  an  interest  which  might  be 
affected  by  the  decree ;  2nd,  that  Lawrence,  having  been 
served  witli  a  garnishee  process  in  the  suit  of  Tappan  v. 
Alexander  P.  Lane,  and  a  judgment  having  been  rendered 
against  him  for  the  amount  due  on  the  mortgage,  the 
same  is  thereby  satisfied  ;  and  that  having  once  paid  the 
money,  or  the  same  having  been  made  out  of  the  mort- 
gaged premises,  he  can  not  be  compelled  to  pay  it  again, 
and  that  the  complainant  in  the  court  below  had  no  right 
to  foreclose  his  said  mortgage  ;  and  3rd,  that  there  was 
error  in  that  part  of  the  decree,  which  enjoins  the  surren- 
der of  the  possession  of  the  premises,  as  against  Law- 
rence, and  those  claiming  under  him. 

This  is  certainly  an  anomalous  proceeding,  and  pre- 
sents a  question,  which,  at  the  first  view,  would  appear 
somewhat  embarrassing.  While  on  the  one  hand  it  can- 
not be  questioned,  that  where  a  party  has  paid  money  by 
compulsion,  under  the  judgment  and  process  of  a  Court 
of  competent  jurisdiction,  he  will  not  be  compelled  to 
pay  the  same  a  second  time  ;  yet,  it  is  equally  clear,  that 
no  court  of  law,  even  with  the  as?sentof  a  debtor,  has  au- 
thority or  power  to  approjiri.ite  the  private  propertj  ut 
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one  to  the  payment  of  another's  debt.  The  answer  of 
Lawrence  in  this  case  discloses  these  facts :  that  Josiah 
Lane  had  a  mortgage  against  him  for  $450 :  that»  on  be- 
ing served  with  a  garnishee  process  in  the  sait  of  Tappan 
and  others  against  Alexander  P.  Lane,  he  admits  in  answer 
to  interrogatories,  that  he  owes  that  amonnt  upon  the 
mortgage,  and  states,  withont  offering  any  reason  for  his 
opinion,  that  he  believes  that  Alexander  P.  Lane  is  the 
equitable  owner  of  the  sum  of  money  secured  thereby; 
and  permits  a  judgment  to  pass  against  him  for  that 
amount,  and  the  land  which  had  been  mortgaged  is  sold 
on  execution,  and  the  proceeds  applied  in  part  payment 
^of  Tappan  Sl  Co's  judgment  against  Alexander  P.  Lane; 
to  all  which  proceedings,  Josiah  Lane  is  an  entire  stran- 
ger, having  had  no  day  in  court,  and  no  opportunity  to 
contest  or  assert  his  rights ;  and  when  he  seeks  to  fore- 
close his  mortgage,  he  is,  for  the  first  time,  met  with  an 
objection,  which,  when  rendered  into  plain  English,  is 
that  by  the  judgment  of  a  court  of  law,  his  money  has 
been  taken  and  applied  to  the  use  of  another  person,  be- 
cause the  mortgagor,  his  creditor,  entertained  the  belief 
that  he,  the  mortgagee,  was  not  the  equitable  owner  of 
the  mortgage.  The  court  is  unanimously  of  opinion,  that 
so  far  as  the  present  defendant  in  error,  Josiali .  Lane,  is 
concerned,  the  proceedings  in  the  attachment  suit  are 
wholly  void  ;  that  the  court  neither  had  jurisdiction  over 
his  person,  nor  his  property.  No  suit  or  proceeding 
whatever  had  been  instituted,  or  was  pending  against  him. 
It  was  a  matter  in  which,  if  he  had  had  actual  notice  of 
it,  he  would  have  no  right  to  interfere,  either  by  way  of 
objection,  interpleader,  exception  or  appeal. 

There  is  no  principle  of  justice  or  law,  which  will  thus 
deprive  a  man  of  his  property  withoui  trial  or  notice.  It 
is  not  to  be  presumed  that  the  judgment  upon  tlie  gar- 
nishee process,  set  out  in  the  answer  of  the  plaintiff  here, 
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was  rendered  with  a  full  knowledge  of  the  fkcts.  No 
Court  would  render  such  a  judgment,  unless  there  was 
4M>me  misconception  of  the  circumstances  of  the  case. 

We  take  the  answer  of  the  plaintiff  to  be  true,  and  from 
that  answer  we  can  come  to  no  other  conclusion,  than  that 
there  was  collusion  between  Tappan  &,  Co.  and  the  plain- 
tiff here,  to  devise  some  means  to  make  the  defendant's 
money  pay  the  debt  of  Alexander  P.  Lane.  If  Josiah  Lane 
really  was  not,  and  Alexander  P.,  in  equity  woi  the  owner 
of  this  mortgage,  it  was  not  the  place  to  contest  or  decide 
that  question  upon  a  garnishee  process  in  an  attachment 
suit  between  Tappan  Sl  Co.  and  Alexander  P.  Lane. 

The  cases  referred  to  in  support  of  the  principle,  that  a 
person  who  has  once  been  compelled  to  pay  money,  by 
the  decree  of  a  court  of  competent  jurisdiction,  shall  not 
be  compelled  to  pay  the  same  again,  do  not  meet  this 
question.    In  all  those  cases,  the  proceedings  were  against 
the  party  whose  interests  were  to  be  affected  by  the  judg- 
ment or  decree,  and  there  was  either  actual  or  construc- 
tive notice  given  to  the  party,  whose  money  or  effects 
were  to  be  appropriated,  not  in  payment  of  another's,  but 
of  his  own  debt.    They  were  contests  between  creditors 
of  the  same  debtor,  in  which  the  garnishees,  who  owed 
the  debtor,  or  had  effects  of  his  in  their  hands,  had,  upon 
a  proceeding  directly  against  the  debtor  under  a  judgment 
of  a  court  of  competent  jurisdiction,  been  compelled  to 
pay  to  one,  and  in  which  the  courts  very  properly  deter- 
mined, that  such  payment,  or  a  judgment  without  pay- 
ment, would  bar  any  subsequent  claim  against  hini  for  the 
same  demand.     Thus,  in  the  case  of  Holmes  et  al,  v.  Rent- 
sen  et  al.,  executors  of  Clason,  4  Johns.  Ch.  R.  460,  one 
Mullet,  who  resided  in  England,  became  a  bankrupt,  and 
under  the  law  of  England,  assigned  his  effects  to  commis- 
sioners.   Clason,  who  resided  in  New  York,  was  indebted 
to  him  at  the  time  of  his  assignment.    The  agent  o*'  C\v' 
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tony  residing  in  London,  had  money  belonging  to  Clason 
in  his  htads,  which,  by  process  from'  the  Lord  Mayor's 
Court,  was  attached,  and  jadgmient  entered  against  him, 
by  which  he  was  compelled  to  pay  over  the  money  to  the 
assignees  of  Mallet  •  An  attachment  was  issued  in  New 
York  against  the  effects  of  Mallet,  as  an  absent  debtor, 
under  the  laws  of  that  state,  and  the  plaintifis,  being  ap- 
pointed  trustees  for  the  benefit  of  the  creditors  of  Mallet, 
claimed  of  the  executors  of  Clason,  payment  of  the  sum 
of  money  due  from  Clason  to  said  Mullet  It  was  held, 
that  Clason's  executors  having  once  been  compelled, 
through  their  agent,  by  the  judgment  of  a  court  of  com- 
petent jurisdiction,  to  pay  the  money,  the  plaintiff^s  claim 
against  them  was  barred. 

The  same  principles  and  nothing  father  are  repeated 
in  5  Johns.  101,  20  do  229,  in  a  note  in  4  Cowen,  521,  and 
13  Mass.  153. 

Unless  there  is  something  outside  of  this  case,  which 
does  not  appear  by  the  bill  or  answer,  it  is  not  easy  to 
perceive  how  the  plaintiff  here  is  injured  by  this  decree. 
The  mortgaged  premises  have  already  been  sold,  and,  as 
he  asserts,  purchased  by  the  assignors  of  Shane,  who  has 
a  deed  from  the  sheriff  under  the  sale  which  vests  all  his 
equity  of  redemption  in  said  Shane ;  and  as  the  decree 
only  proceeds  against  the  land,  and  those  claiming  under 
the  mortgagor,  to  require  them  to  surrender  the  possess- 
ion, and  does  not  in  fact  make  him  personally  liable  for 
the  money  due  thereon,  we  cannot  see  from  the  record, 
that  the  decree  can  operate  to  his  prejudice. 

It  is  the  common  practice  in  the  courts  of  chancery  in 
this,  and  many  other  of  the  United  States,  upon  the  fore- 
closure of  mortgages,  to  decree  a  surrender  of  the  pos- 
session and  title  papers  by  the  mortgagor,  and  those  claim- 
ing under  him.  In  this  there  was  no  error. 
It  is  not  necessary  to  decide  whether  David  Shane, 
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woaid,  under  other  circumstances,  have  had  such  an  in- 
terest in  the  suity  as  would  have  made  it  necessary  to  have 
made  him  a  party  defendant  to  the  bill  of  foreclosure.  If 
he  had  such  an  interest,  he  acquired  that  interest  pending 
the  litigation  between  these  parties,  and  it  is  unnecessary 
to  refer  to  authorities  to  show,  that  a  party  thus  situated 
is  not  entitled,  unless,  at  least,  he  asserts  his  claim  him- 
self, to  be  made  a  defendant  on  the  record. 
The  decree  of  the  circuit  court  is  affirmed  with  costs. 


CERTAINTF  IN  MEDICINE. 

'  Hon.  Norman  H.  Purple. — ^The  opinion  of  the 
Supreme  Court  of  Illinois  in  the  case  of  Lawrence  v. 
Lane,  published  in  this  number  of  the  Journal,  will  be 
perused  with  interest  by  our  Pennsylvania  subscribers, 
as  well  on  account  of  the  intrinsic  importance  of  the 
points  decided  as  by  reason  of  the  high  regard  which  is 
entertained  in  this  quarter  for  the  character  and  abilities 
of  Mr.  Justice  Purple,  who  delivered  the  opinion.  Judge 
Purple  formerly  practiced  law  in  the  Northern  part  of 
Pennsylvania.  He  emigrated  to  the  West  and  is  now  a 
Supreme  Judge  of  the  State  of  Illinois.  It  is  gratifying 
to  the  Old  Keystone  to  enjoy  the  reflected  light  of  her 
far  off"  children. 


Dr.  Elisha  Bartlett,  Professor  of  the  Theory  and  Prac- 
tice of  Medicine  in  Transylvania  University,  is  the  author 
of  a  book  on  the  Certainty  of  Medicine.  We  have  not  re- 
ceived a  copy  of  the  work,  but  from  the  high  character 
of  the  eminent  author  we  have  no  doubt  that  the  subject 
has  been  discussed  with  ability.  The  author  closes  his 
work  with  an  eloquent  and  beautiful  summary  of  the 
merits  of  the  medical  profession. 
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Sinpxtmt  €ourt  of  flennsslDattU. 


OOMTH.  OF  PBNNA.  ON  THB  SUGGESTION  OF  DAVID  MBCONKBT, 
BT  AL.  Ti.  WILLIAM  ROGERS.  (LATE  SHERIFF.) 


1.  A  judgment  creditor  who  iMuet  a  fcire  fiuaas  to  renve  hit  judgmeDt 
within  five  years,  but  after  the  real  ettete  of  the  debtor  waa  conToyed  to 
anodier,  and  causes  it  to  be  senred  upon  the  judgment  debtor  and  the  pur- 
chaser as  terretenant  thereby  continues  the  lien  of  his  judgment  if  he 
proaecute  his  writ  of  scire  facias  with  due  diligence. 

2.  But  if  the  real  estate  of  the  debtor  be  sold  by  the  Sheriff  befi>re  the 
judgment  of  roTiTal  be  obtained  the  land  is  discharged  from  the  lien  of  the 
judgment,  and  the  creditor  cannot  proceed  to  judgment  of  reTival  against 
the  land  so  discharged  from  the  lien  but  must  look  to  the  proceeds  of  sale. 

3.  A  judgment  in  favor  of  one  firm  against  another  firm  where  one  of 
the  partners  is  a  member  of  both  firms,  may  be  sustained  under  the  act  of 
14th  April!  1838  and  is  a  lien  on  the  separate  real  estate  of  such  partner; 
but  his  separate  estate  cannot  be  seized  until  the  accounts  are  taken  and 
&e  equities  settled  between  the  parties. 

4.  A  judgment  against  one  partner,  in  a  suit  against  two,  without  any 
service  or  return  of  nihil  habet^  &c.  against  the  other  is  erroneous ;  but 
a  bona  fide  payment  of  such  judgment  by  the  Sheriff,  out  of  proceeds  of 
land  sokl  by  him  on  which  it  was  a  lien,  is  a  protection  to  the  Sheriff  in 
an  action  brought  against  him  by  the  judgment  debtor  or  his  subsequent 
judgment  creditors  after  a  reversal  of  the  judgment. 

Tliis  cause  was  decided  upon  a  writ  of  error  to  the 
Common  Pleas  of  Chester  county.  The  judgment  of  the 
court  below  was  aflHrmed,  the  Supreme  Court  being  equally 
divided.  Mr.  Justice  Bell,  who  ruled  the  cause  below 
before  his  appointment  to  the  Supreme  Court,  did  not  sit 
in  the  case  in  the  Supreme  Court ;  but  as  his  opinion  as 
Prest.  of  the  Common  Pleas  contains  a  full  statement  of 
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the  faets  and  the  questions  decided  and  affirmed,  we  sub- 
join the  following  interesting  portions  of  it 

Bbll»  President  The  first  question  raised  by  the 
special  verdict  is,  whether  the  defendant  as  Sheriff,  pro* 
perly  paid  out  of  the  fund  in  his  hands,  proceeding  from 
the  sale  of  the  real  estate  of  George  W.  Pennock,  the 
amount  of  the  judgment  recovered  by  William  Sc  Alex- 
ander Mode  against  Moses  and  Jesse  Coates,  and  revived 
by  scire  fadoi  and  judgment  therein,  rendered  on  the 
22nd  of  April  1837  ?  Land  bound  by  the  lien  of  this  judg- 
ment was,  in  1839,  conveyed  by  Jesse  Coates,  one  of  the 
defendants  therein,  and  his  wife,  to  George  W.  Pennock, 
who  continued  to  be  the  owner  thereof,  until  it  was,  with 
other  lands,  sold  by  the  defendant  as  Sheriff,  on  the  28tfa 
of  October,  1842.  Before  the  expiration  of  the  lien,  to 
wit:  on  the  18th  day  of  April,  1842,  an  alias  sdre  faeUu 
for  its  further  revival,  was  issued  against  Jesse  Coates 
and  Pennock,  as  terre  tenamif  which  was  served  on  both 
of  the  defendants,  on  the  22nd  of  the  same  month ;  and 
at  May  Term,  following,  a  judgment  for  default  of  ap- 
pearance, was  taken  against  Coates,  but  Pennock,  the 
tenant,  causing  an  appearance  to  be  entered  for  him,  no 
judgment  was  signed,  as  against  him,  nor  were  any  fbr- 
ther  proceedings  had,  up  to  the  time  of  the  sale  of  the 
land  bound.  Under  these  circumstances,  did  this  judg- 
ment continue  to  be  a  lien  on  the  land  sold,  in  the  hands 
of  the  terre  ienamif  up  to  the  time  of  sale  ?  If  this  ques- 
tion is  to  be  answered  in  the  affirmative,  it  is  conceded 
the  payment  made  by  the  Sheriff  in  satisfaction  of  the 
judgment  was  rightly  made. 

By  the  second  section  of  the  Act  of  4  April  1708,  no 
judgment  is  to  continue  a  lien  on  the  lands  of  the  defen- 
dant for  a  longer  period  than  5  years,  unless  the  plaintiff 
shall,  within  that  term,  sue  out  a  writ  of  sdre  facioi  to  re- 
vive the  same. 

Vol  viu — 14 
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By  the  3rd  sec.  of  the  Bame  act,  such  writs  of  tctVf /«• 
das  are  to  be  served  on  the  terre  tenant  of  the  real  estate 
bound  by  the  jadgmentt  and  it  has  been  determined  that 
where  land,  as  here,  has  been  aliened  by  the  defendant  ib 
the  jadgment,  within  the  period  of  5  years,  and  no  $dr€ 
facioi  served  on  the  ierM  ienafU^  or  notice  given  him  of 
such  writ,  within  that  period,  the  lien  of  the  judgment  it 
gone  as  against  him,  and  the  land  in  his  hands ;  and  this, 
thoogh  the  original  defendant  may  have  confessed  a  judg- 
ment of  revival,  within  the  statutory  term,  (Clippenger  ▼• 
Miller,  1  P.  R.  64 ;  Luke  vs.  Davidson  3  P.  R.  229.)  But 
in  the  present  case,  the  terre  tenant  was  named  in  the  writ 
of  Metre  facioif  and  it  was  duly  served  on  him.  There  can, 
therefore,  be  no  complaint  on  the  score  of  notice.  Bat 
notwithstanding  this,  it  is  said  that,  as  against  sdbse* 
quent  encumbrancers,  in  order  to  continue  the  lien  of  Ae 
judgment,  the  $ei.  fa.  must  be  prosecuted  to  judgment,  al- 
though the  language  of  the  act  of  1796,  taken  literally, 
would  seem  to  contemplate  a  revival  from  the  mere  fact 
that  the  writ,  prescribed  by  it,  had  been  issued.  On  the 
authority  of  Yitry  vs.  Dauci  (3  R.  9)  this  position  may  be 
conceded,  with  this  qualification  however,  that  where  a 
defendant  or  terre  tenant^  appears,  upon  the  return  of  the 
writ,  the  plaintiff  will  be  entitled  to  a  liberal  share  of  in- 
dulgence as  to  time,  within  which  to  prosecute  his  suit  to 
judgment.  In  such  case  the  lien  of  the  original  judgment 
will  not  be  lost,  except  for  laches  and  neglect  of  reasona- 
ble pursuit,  and  a  failure  to  obtain  a  judgment  in  the  ecL 
fa.  before  the  expiration  of  the  five  years  will  not  of  itself, 
defeat  the  lien.  In  the  case  decided  a  period  of  7  years 
was  permitted  to  elapse  between  the  initiation  of  the  pro- 
cess and  its  consummation,  and  this  though  the  defendant 
did  not  appear.*    This  was  justly  held  to  be  such  negli- 


*See  bIbo  Cowden  t.  Brady,  8  S.  &  R.  505. 
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gence  as  postponed  the  party  to  subsequent  mortgag(rcs 
and  judgment  creditors.  But  no  such  neglect  is  observa- 
ble here.  The  id.  fa.  was  returnable  to  May  Term  and 
the  land  bound  sold  in  October  1842.  But  one  term 
elapsed  in  the  interval,  at  which  the  Plaintiff,  using  the 
utmost  diligence,  under  the  rules  and  practice  of  the  court, 
could  not  have  forced  a  trial.  Add  to  this  that,  pending 
.  the  id.  fa.  the  process  of  execution  against  Pennock  must 
have  been  progressing ;  and  indeed  it  seems  that  one  por- 
tion of  his  property  was  sold  as  early  as  July. 

Now  if,  as  has  been  decided,  under  the  circumstances 
which  obtained,  a  liberal  indulgence  is  to  be  extended  to 
the  judgment  creditor  in  prosecuting  his  suit  for  a  revival 
to  judgment,  it  cannot,  I  think,  be  said,  with  any  show  of 
reason,  that  up  to  the  time  of  the  sale  of  the  land,  this  in- 
dulgence, was  exceeded.  But  it  is  said,  it  was  the  duty 
of  the  creditor  to  pursue  his  suit  to  judgment  even  after 
gale.  But  wherefore  ?  The  land  was  discharged  by  the 
judicial  sale,  and  the  creditor  was  bound  to  look  to  its 
proceeds  as  the  fund  fVom  which  he  was  to  be  paid.  In 
the  analagous  case  of  a  Mechanic's  Lien,  it  was  held,  in 
MeLaughlin  vs.  Smith  (2  Wh.  122)  that  the  lien  creditor 
though  bound  to  issue  his  scire  facias^  within  a  given  time, 
cannot  proceed  to  judgment  of  revival  after  the  lien  has 
been  discharged  by  a  sale  of  the  land,  and  that  he  is  not 
bound  to  prosecute  to  a  judgment,  merely  for  costs.  The 
same  doctrine  is  asserted  in  Comth.  vs.  GHeim  (3  P.  R.417.) 
In  this  there  is  reason  as  well  as  authority.  Nor,  as  was 
argued  fbt  the  PlaiutifT,  was  the  Sheriff  bound  to  keep  the 
fbnds  in  hand,  until  the  $ci.fa.  was  brought  to  judgment, 
in  the  absence  of  notice  or  intimation  from  any  one,  judg- 
ment debtor  or  subsequent  lien  creditor,  that  the  judg- 
ment in  favor  of  Mode  was  contested.  Indeed,  no  one 
but  the  defendant  would  have  been  permitted  to  take  de- 
fence, except  on  the  ground  of  collusion  and  fraud  in  the 
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concoction  of  the  jadgnient,  which  is  not  suggested — 
and  if  he  wished  to  resist  the  apphcation  of  the  proceeds 
of  his  land  to  its  payment,  he  ought,  in  my  opinion,  to 
have  given  notice  of  a  defence  to  the  Sheriff,  and  pleaded 
to  issue.  Under  the  facts  and  circumstances  of  the  case, 
it  was  as  much,  and  more  his  duty  to  bring  the  case  to 
issue  by  pleading  to  the  Sci.  fa.  than  it  was  the  duty 
of  the  Plaintiff  to  call  upon  him  to  do  so.  He  did  not  do 
so,  nor  does  he  now  suggest  any  defence  or  ground  of  re- 
sistance to  the  judgment,  and  it  is  going  too  far  to  call 
upon  us  to  presume  the  existence  of  such  a  defence,  upon 
the  suggestion  of  other  creditors,  who  recovered  their  re- 
spective judgments,  with  an  eye  to  and  subordinate  to 
this  prior  lien. 

Nor  is  there  any  thing  in  the  idea  thrown  out  on  the  ar- 
gument, that  the  Plaintiff,  Mode,  by  signing  a  judgment 
by  default  against  Coates,  discharged  Pennock's  land  of 
the  lien,  or  in  any  way  affected  its  liability.  On  the  con- 
trary, the  constant  and  correct  practice  has  been  where 
two  or  more  are  sued  and  some  appear,  and  others  do  not, 
to  take  judgment  against  those  who  fail  to  appear  and  then 
rule  the  others  to  issue  ;  or  you  may,  after  issue  joined, 
sign  an  interlocutory  judgt.  against  those  making  default, 
and  the  verdict  rendered  on  such  issue,  ascertains  the 
amount  due  from  all.* 

I  do  not  see  therefore,  that  the  defendant  violated  any 
legal  propriety  in  paying,  as  Sheriff,  out  of  the  fhnd  in 
his  hands,  the  judgment  in  favor  of  Mr.  Mode. 

But  another  and  more  difficult  question  remains.  Is 
the  act  of  the  Sheriff,  in  applying,  a  portion  of  the  fondt 
in  his  hands,  arising  from  the  sale  of  George  W.  Pen- 
nock's lands,  in  payment  of   the  judgment  recovered 


•MarthaU  Gouglfir,  10  S.  ^  R.  164.  NelMn  ▼.  Uoyd,  9  W.  39,  Ridclj 
.  DobwnSS.  &W.  123. 
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against  him  by  the  firm  of  Swayne  d&  Pennock,  to  be  jus- 
tified in  this  sait 

The  judgment  rendered  by  this  Court,  upon  the  verdict 
of  a  jury,  in  Swayne  J&Pennock  v.  Pennock,was  reversed 
by  the  Supreme  court,  more  that  a  year  after  its  rendi- 
tion, upon  a  point  not  made,  or  in  any  way  brought  to  the 
notice  of  the  court  below.  Of  the  defect  in  the  record, 
upon  which  the  judgment  of  reversal  proceeded,  as  a  legal 
objection  to  the  validity  of  the  judgment,  every  one  inter- 
ested in  the  estate  bound  by  it,  appears  to  have  been  pro- 
foundly ignorant,  each  and  all  regarding  it  as  a  good  judg- 
ment and  effective  lien,  at  least  up  to  April  1843,  when 
the  writ  of  error  was  sued  out.  Long  before  this,  to  wit, 
in  November  1842,  the  defendant  as  Sheriff,  had  paid  out 
the  funds  in  his  hands  to  the  several  lien  creditors  of 
George  W.  Pennock,  and  among  the  rest,  in  satisfaction 
of  the  judgment  now  in  question.  Then,  and  after  the 
Sheriff  had  parted  with  the  whole  amount  of  the  fund, 
came  the  reversal. 

But  if  the  judgment  was  a  lien  on  the  land  of  the  de- 
fendant in  it,  at  the  time  of  the  sale  of  that  land  by  the 
Sheriff,  he  was  right  in  paying  it  out  of  the  proceeds  at 
any  time  before  reversal,  and  the  subsequent  reversal, 
gives  no  title  to  the  defendant,  or  any  one  else,  to  call  on 
the  Sheriff,  to  repay,  out  of  his  own  pocket,  the  amount 
disbursed  by  him,  on  the  faith  of  a  recorded  judgment  of 
the  court  of  which  he  was  the  officer ;  especially  in  the 
absence  of  any  notice  that  its  validity  was  questioned,  or 
of  an  intention  to  sue  out  a  writ  of  error.  Notwith- 
standing the  strong  language  used,  in  reference  to  this 
judgment,  by  Mr.  Justice  Huston,  when  delivering  the 
opinion  of  the  court  in  Swayne  Sl  Pennock,*  it  must  be 
held  to  have  been  merely  irregular  and  voidable,  and  not 
void;  but  good  and  binding,  as  the  judgment  of  a  Court  of 

•6  W.  &,  8.  241 
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competent  jurisdiction,  until  reversed.*  In  such  case  I  take 
the  rule  to  be  undoubted,  except  under  extraordinary  cir- 
cumstances, tlie  only  remedy  for  the  PlaintifT  in  error  is 
by  award  of  restitution  against  the  Plaintiff  in  the  execu- 
tion, if  he  have  received  the  money ;  and  even  this  is  in 
the  discretion  of  the  Court  and  will  not  be  accorded^ 
where  equity  and  good  conscience  forbids  it.t  And  why 
should  it  be  otherwise  ?  A  judgment  of  a  Court  of  compe- 
tent jurisdiction,  cannot  be  treated  as  a  nullity,  except 
perhaps,  for  fraud  and  collusion  in  the  procurement  of  it, 
and  to  secure  a  fictitious  debt.  Every  judgment,  standing 
upon  the  records  ofa  court  of  record,  is  to  be  treated  as  a 
subsisting  one,  however  irregular  upon  its  face.|  If  so,  the 
Sheriff  is  bound  to  pay  it,  and  may  be  subjected  to  a  suit, 
if  he  do  not.  It  is  true  he  may  pay  the  money  into  court, 
but  this  is  seldom  done,  and  never,  in  this  district,  unless 
notice  be  given  of  conflicting  claims,  or  that  the  judgment 
creditor's  right  to  receive,  is  to  be  in  some  way  contested.^ 
Nay,  the  pendency  of  a  writ  of  error  will  not,  I  conceive, 
bar  the  creditor  of  his  right  to  receive  the  amount  of  his 
judgment ;  unless  under  peculiar  circumstances,  ||  such, 
perhaps,  as  the  insolvency  of  the  creditor;  and  this  ex- 
ception would  proceed  upon  the  non-liability  of  the  Sheriff 
in  case  of  reversal.  But  were  it  otherwise,  I  take  it  to 
be  settled  that  strangers  to  the  judgment,  as  subsequent 
encumbrancers,  cannot  take  advantage  of  such  reversal 
by  calling  on  the  Sheriff,  in  a  collateral  action,  to  make 
good  the  sum  paid  in  discharge  of  the  reversed  judgment. 
These  can  only  impeach  the  judgment  collaterally  for 


^Lewis  ▼■.  Smith,  2  8.  &  R.  142,  156.     M«rtia  ▼■  Rex,  6  8.  d&  R.  296. 

tTreatiM  on  Sheriff;  46  Law  Lib.  207-8. 255,  301 ;  2  Salk.  587 ;  2  Tidd's  Prtc. 
939, 4,  5,  6;  2  Saimd.  101;  2  Ba.  Abr.  (bj  Boa.)  389,  T.  Error  3;  Fitralder  ▼.  I,ee. 
2ad  D.  205,  S.  0.  1  T.  207,  Baker  t.  Smith,  4  Y.  185;  Capeller  ▼  Coc^,  8  8.  &  B. 
296,  Kirk  t.  Baton  10  8.  &  R.  103 ;  Willard  v.  Norria,  2  R.  63;  Smith  t.  Sharp,  5 
W.  292,  3. 

IHayea  ra.  Shannon,  5  W.  548,  Hazlett  va.  Ford,  10  W.  103. 

iMeeton'a  Eatate,  4  W.  345  ;  Leedi  yt.  Bender,  6  W.  dc  S.  315. 

IGram't  appeal,  4  W.  43. 
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ftmnd  and  coiltuiion  m  its  concoction  to  secure  the  payment 
of  a  fictitious  debt,  which  might  otherwise  sweep  away 
their  means  of  payment*  Such  creditors  would  not,  I 
thfaik»  be  for  a  moment  listened  to  should  they  demand  res* 
titution  to  be  awarded  against  a  Sheriff  or  even  against 
the  Plaintiff  in  Ihe  execution,  founded  on  a  judgment  re«^ 
▼ersed  for  irregularity. 

There  is,  therelbrei  nothing  springing  from  the  mero 
fact  of  the  reversal  of  the  judgment  recovered  in  Swayne 
et  al.  vs.  Pennock,  which  can  give  the  Plaintiff  a  title  to 
recover  any  thing  in  this  action. 

This  brings  us,  unembarassed  by  these  considerations, 
to  the  main  question  was  this  judgment,  before  its  rever- 
sal, a  lien  on  the  private  and  particular  estate  of  George 
W.  Pennoek  f 

Notwithstanding  the  suit  brought  by  Swayne  Sl  Pen- 
nock  proceeded  against  George  W.  Pennoek  alone,  his 
co-partner  not  being  summoned,  yet  the  judgment  ren- 
dered must  be  taken  as  against  the  partnership  of  which 
George  and  Joel  were  the  members,  under  which  the 
partnership  estate  and  effects,  if  any,  might  have  been 
levied  and  sold.  The  fact  that  Joel  was  not  summoned, 
did  not  make  it  less  an  action  against  the  firm,  and  for  a 
a  firm  debt,  than  if  both  partners  had  been  parties  to  the 
record.f  The  judgment  recovered  is,  then  in  favor  of  one 
firm  against  another  firm,  one  of  the  members  of  both 
being  a  plaintiff  and,  also,  a  defendant.  This  brings  the 
case  within  the  decision  in  Tassey  vs.  Church,^  which 
ascribes  to  such  a  judgment  an  anomalous  character,  dis- 
tinguishing it,  in  its  legal  attributes  and  affects,  at  least 
fbr  some  purposes,  from  the  ordinary  judgment  at  law, 

*Haye«  vi.  Shannon,  Hazlet  ▼•.  Ford,  (tnpra,)  Hmner't  Apponl  5  W.  &  8« 
€fZ,  oremiUDg,  Fault  Tt.  Voneida,  IP.  R.  250 ;  Steward  t.  Stocker,  13  8.  A» 
R.  204. 

iTinrlor  Ti.  Honderton,  17  S  d(  R.  455. 

|fW.&R.465. 
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in  actions  ez  contractu.  If  looking  to  that  decision  and 
giving  it  a  candid  constraction,  I  was  fbrced  to  the  conclu- 
sion that  it  determines  a  judgment,  recovered  in  an  action 
given  by  the  1st  Sec.  of  the  Kct  of  14th  April  1838,  is  not, 
for  any  purpose,  a  lien  upon  tlie  separate  real  estate  of  the 
defendants,  partners,  but  must  be  viewed,  simply,  as  a 
means  of  reaching  the  partnership  effects  and  nothing  be- 
yond, I  should  feel  constrained  to  say  the  Plaintiffs  are 
entitled  to  recover  in  this  action  ;  however  hardly  such  a 
recovery  might  operate  against  the  defendant  under  all 
the  circumstances  that  have  place  here.  In  such  event, 
there  would,  in  my  apprehension,  be  found  in  the  case,  no 
equitable  estoppel,  springing  from  the  silent  acquiescence 
of  the  creditors  in  the  distribution  of  the  monies,  or  from 
want  of  notice  that  the  right  of  the  creditor  firm  to  receive 
any  part  of  the  proceeds  of  sale  would  be  contested ;  suf- 
ficient to  protect  the  Sheriff.  Silence  will  not  estop  un- 
less it  be  fraudulent^  and  it  is  never  so  where  it  results 
from  ignarancCf  or  the  fact  is  equally  within  the  knowl- 
edge of  both  parties.* 

Nor  am  I  mclined  to  think  he  would  find  any  defence  in 
the  fact  that  the  judgment  *was  docketted  against  George 
W.  Pennock  alone,  and  the  certificate  of  the  Prothonotary 
delivered  to  the  Sheriff,  indicated  it  as  a  several  judgment, 
for,  to  say  nothing  of  actual  notice  at  the  time  of  the  ser- 
vice of  the  summons,  it  is  the  duty  of  the  Sheriff,  who  un- 
dertakes to  distribute  the  fund  raised  by  him  on  execution 
to  look  to  the  whole  record  of  the  several  judgments.  If 
he  had  done  so  in  this  instance,  he  would  have  learned 
the  original  form  of  the  action.  So  too,  in  the  contingen- 
cy I  have  supposed,  I  should  strongly  doubt  whether  there 
was  any  such  ratification  of  the  acts  of  the  Sheriff,  in  the 
acceptance  of  costs  by  the  subsequent  judgment  creditors, 


'Alexander  t.  Kerr,  2  R.  89 ;  Robitonr.  Juitice,  2  P.  R.  19 :  Smith  y.  Black, 
9  8.  AtR.  M6. 
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as  would  bind  them ;  or  anything  amouating  to  a  positive 
agreement  that  the  amount  in  the  SherifTs  hands  should 
be  distributed  in  a  particular  way  including  the  payment 
of  the  Swayne  v.  Pennock  judgt.  as  was  the  case  in  Lati- 
mer's Estate  (2  Ash.  524)  Pennypackar's  Est  C.  P.  of  C. 
C.  Dec.  1841,  and  Acinina  vs.  Perries  (6  W.  d&S.  251). 
But  let  it  be  conceded,  or  shewn,  that  the  judgment  re- 
covered by  Swayne  &,  Pennock,  was  a  lien  on  the  land  of 
George  W.  Pennock,  for  any  purpose,  and  the  whole  case 
assumes  a  different  aspect. 

Whether  it  was  so  or  not,  prior  to  its  reversal  is,  not- 
withstanding Tassey  vs.  Church,  I  think,  an  open  ques- 
tion. It  is  certain,  the  reasoning  of  the  very  learned 
Judge,  who  delivered  the  opinion  of  the  Court  in  that 
case,  unless  very  narrowly  scanned  in  every  part,  would 
apparently  lead  to  the  conclusion  that  such  a  judgment 
was  without  the  quality  of  lien  upon  the  private  estate  of 
the  individual  partners ;  for  if  there  can  be  no  levy  by  ex- 
ecution, it  would  seem  an  almost  necessary  corollary, 
there  can  be  no  lien.  But  since  the  argument  of  the  case 
at  bar,  I  have  been  favored  with  a  pamphlet,  printed  and 
published  under  the  sanction  of  Judge  Grier,  who  decided 
the  case  below,  containing  a  full  report  of  Tassey  Sl 
Church  including  the  opinion  of  the  Judge  as  well  as  the 
opinion  of  C.J.  Gibson,  asoriginally  delivered.  On  consult- 
ing this,  it  will  be  found  that  Judge  Grier,  whose  decision 
and  the  reasoning  upon  which  it  is  based,  was  before,  and 
affirmed  by  the  Supreme  Court,  although  he  determined 
that  the  creditor  firm  could  not  then  levy  on  the  private 
estate  of  one  of  the  debtor  firm,  expressly  reserved  the 
question  whether  the  court  would  not  order  the  judgment 
to  remain  as  a  security  for  such  sum  as  Church  might  there- 
after recover  against  Tassey,  in  an  action  of  account  ren- 
der, or  by  bill  in  Chancery.  .  But  what  is,  perhaps,  more 
to  the  purpose,  in  the  opinion  of  the  Supreme  Court  as 
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originally  delivered  by  C.  J.  Gibson  the  conclading  sen- 
tence,  as  we  now  have  it  ononr  reportst  is  omitted.  That 
opinion,  at  first,  ended  thus,  *'  We  are  of  opinion,  there- 
fore, that  the  levy  was  properly  set  aside ;  and  that  Tas* 
sey's  Mtparaie  froperiy  canmot  be  touched  by  execuHanJ^-^ 
Bat,  afterwards,  as  it  would  appear  upon  reflection,  the 
sentence  was  added  to,  and  it  now  reads,  **  Tassey's  sep* 
arate  property  cannot  be  seized  till  the  accounts  are  takem 
and  the  equities  settled  between  the  defendants.^*  This  super- 
added clause  controls  the  generality  of  the  previous  reason- 
ing and  shews,  I  think,  that  the  judgment  may  by  con- 
sidered as  possessing  a  power  beyond  the  mere  setUement 
of  the  general  question  of  indebtedness  between  firm  and 
firm,  and  its  supposed  capacity  to  subject  only  the  joint 
effects  to  seizure.  If  the  separate  property  of  a  defen- 
dant partner  cannot  be  seized  till  the  accounts  are  settled 
between  him  and  his  partner  plaintiff,  it  follows  that,  if 
upon  such  settlement,  the  former  be  found  indebted  to 
the  latter,  his  separate  estate  may  be  seized  for,  at  least, 
the  amount  so  found  due,  and  if  tliis  estate  be  in  realty, 
why  may  it  not  be  taken  in  execution  by  virtue  of  the 
judgment  ?  In  a  case  like  the  present,  there  is  no  incon- 
gruity or  impropriety  legal  or  equitable,  in  holding  the 
judgment  to  be  a  lien,  standing  as  security  for  what  shall 
be  eventually  found  due,  looking  to  the  equities  of  all  the 
parties.  On  the  contrary,  so  to  hold  is  in  accordance  with 
the  general  law  which  makes  recorded  judgments  liens 
upon  every  interest  which  a  defendant  has  in  landt 
amounting  to  estate.  Upon  this  point  the  provision  of  our 
Act  of  1836  (copied  in  this  particular  from  the  old  Act  of 
1810,)  that  every  award,  entered  by  the  Prothonotary, 
shall  have  the  effect  of  a  judgment  from  the  time  of  the 
entry  thereof,  and  shall  be  a  lien  on  his  (the  defendants) 
real  estate^  until  reversed  upon  appeal^  or  otherwise  satisfied 
according  to  law;  is  peculiarly  applicable.    No  mischief 
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«mii  result  from  giving  Aill  effect  to  this  provision  in  cases^ 
Itte  this.  The  defendant  whose  estate  is  bound,  can- 
not eomplain,  for  he  may  either  bring  his  action  of  ae- 
•eoont  render,  or,  under  the  equitable  powers  now  vested 
in  our  courts,  proceed  in  equity,  and  if  he  be  really  not 
indebted,  soon  free  himself  of  the  encumbrance.  In  tho  ' 
.  mean  while,  the  court  in  which  the  judgment  is,  having 
full  power  over  their  own  process,  upon  proper  applica- 
tion, will  see  that  it  is  not  used  for  the  purposes  of  injus- 
tice. This  was  the  course  pursued  in  Tassey  and  Church, 
and  the  decision  amounts  to  nothing  more  than  that,  upon 
a  proper  representation,  the  Court  will  restrain  the  Plain- 
tiffs from  having  execution  of  their  judgment  againstone 
of  the  debtor  firm  until  it  be  ascertained  they  are  equita- 
bly entitled  to  it. 

On  the  other  hand,  to  hold  that  the  judgment  was  null 
as  a  lien  against  the  separate  estate  of  the  defendants,  or 
either  of  them,  would,  as  it  seems  to  me,  frequently  do 
injustice  to  the  Plaintiff  partners,  by  depriving  them  of  a 
security  which  the  law,  ordinarily,  offers  to  the  diligent 
creditor. 

If  we  are  right  in  the  opinion  that  the  judgment  recov- 
ered by  Swayne  Sc  Pennock,  was  a  lien  on  the  lands  of 
George  W.  Pennock,  at  the  time  of  the  Sheriff^s  Sale,  it 
seems  to  me  the  law  casts  upon  him  and  those  who  claim 
to  stand  in  his  shoes,  a  duty,  in  respect  to  it  Prima  facia^ 
and  in  the  absence  of  notice  of  facts  not  appearing  on  the 
record,  the  avails  of  the  sale  were  applicable  to  its  dis- 
charge, in  its  order.  If  the  money  had  been  paid  into 
Court,  that  tribunal,  having  all  the  parties  before  them, 
and  hearing  no  objection  or  suggestion  of  difficulty,  from 
any  one,  might,  rightly,  have  directed  the  amount  of  this 
judgment  to  be  paid  to  the  Plaintiffs.  Under  such  cir- 
cumstances, I  take  it,  the  silence  of  the  defendant  and 
all  others  interested,  might  and  would  have  been  accepted 
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as  a  confession  that  this  amount  was  justly  due  to  the 
plaintiff  firm,  from  the  owner  of  the  land  sold.  The  course 
pursued  in  Tassey  ▼•  Church  shews  this.  There,  after 
the  District  Court,  on  its  equity  side,  had  entertained  Tas- 
eey's  bill,  praying  an  account,  the  Plaintiflf  issued  an  exe- 
cution on  the  law  side  of  the  Court,  but  this  execution 
was  not  interfered  with  until  Tassey  came  in  and  filed  a 
suggestion  that  Church,  one  of  the  Plaintiffs,  was  the  same 
Church  named  defendant.  Whereupon,  on  motion,  the 
Court  set  the  execution  aside,  for  the  reason  they  had  be- 
fore given  that,  until  a  settlement  of  the  accounts,  there 
could  be  no  recourse  to  the  separate  property  of  the  part- 
ner. In  the  absence  of  any  intimation  or  motion  upon 
the  part  of  the  defendant  or  his  creditors,  it  would  be  no 
part  of  the  duty  of  the  Court,  to  order  the  parties  to 
bring  an  action  of  account  render,  to  direct  them  to  go  into 
Chancery  or  to  award  an  issue  to  try  the  state  of  the 
accounts  between  them. 

On  the  whole  case,  as  presented  by  the  Special  Verdict, 
I  am  of  the  opinion  the  plaintiffs  are  not  entitled  to  recov- 
er, and  therefore  direct  judgment  to  be  entered  for  the 
defendant. 

Judgment  affirmed  in  the  Supreme  Court  at  its  last  sit- 
tings in  Philadelphia. 

Lewis  iL  Smith  for  PItffs.  in  the  Common  Pleas  and 
Haines  Sl  Pennepacker  for  Deft. 

Lewis  Sl  Meredith  for  PItffs.  in  Error  in  the  Supreme 
Court  and  Pennepacker  and  T.  Sergeant  for  Deft,  in  Error. 
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ABSTRA0T8  OF  DBOI810N8  OF  THE  SUPEBMB  COURT  OF  PBNNA. 
WESTERN  DISTRICT.    OCTOBER  TERM,  1848. 


Hayei  9.  RndeOmrg^  ei  al. — ^A  Sheriff's  Sale  of  an  in- 
testate's real  estate  to  one  of  the  administrators,  without 
the  payment  of  the  purchase  money,  is  fraudulent  and 
Toid,  although  intended  to  pass  the  title  for  the  purpose 
of  re-selling  the  property  to  the  best  advantage  and  afler 
paying  the  debts  of  the  estate  save  any  surplus  for  the 
heirs. 

Such  a  sale  is  not  ratified  by  a  subsequent  purchase  of 
a  portion  of  the  land  made  by  one  of  the  creditors,  merely 
as  the  agent  of  a  stranger,  (the  proceeds  having  been 
credited  not  to  the  trustee  but  to  the  administrators  gener- 
ally) but  such  creditor  afler  obtainingjudgment  may  pro- 
ceed to  sell  the  land  under  it  and  purchase  it  himself.  Nor 
will  the  knowledge  by  the  purchaser  under  such  Sheriff's 
Vendee  of  the  fact  of  such  credit  when  it  was  made  be 
a  recognition  on  his  part  of  such  trust 

Such  a  sale  to  be  valid,  must  be  approved  by  all  the 
lien  creditors,  otherwise  any  one  of  them  may  proceed  to 
sell  under  his  lien,  and  thereby  nullify  the  former  sale  and 
intended  trust.    Per  Bell,  J. 

The  case  of  Payne  v.  Craft,  (7  W.  io  S.  450)  confirmed. 

Dale  V.  Medcdlf.^^A.  sale  of  real  estate,  made  in  Janu- 
ary, 1841,  on  a  fi.  fa.  after  the  return  day  of  the  writ,  un- 
der the  Act  of  10th  of  June  1836,  sec.  45,  which  only  au- 
thorized such  a  sale  to  be  made  before  the  return  day,  is 
not  cured  by  the  Act  of  16th  April,  1845,  (Dunlop  950) 
which  latter  Act  is  unconstitutional.    Per  Bumside,  J. 
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Sinnettv.  Johnson* s  aJmr'f. — Where  testimony  is  offered 
some  of  which  is  competeDt  and  some  incompetent*  the 
court  may  reject  the  whole  and  are  not  bound  to  sifl  out 
what  is  relevant.    Per  Rogers,  J. 

ChampUn  v.  JVilliami. — ^If  several  persons  buy  land  as 
tenants  in  common,  whether  the  title  be  made  to  all  or 
to  one  in  trust  for  the  rest,  and  one  of  them  is  compelled 
in  default  of  the  rest  to  pay  a  mortgage  which  all  were 
equally  bound  to  pay,  the  advancing  owner  may  protect 
himself  by  taking  an  assignment  of  the  mortgage  and  en- 
force it  to  reimburse  himself.    Per  Coulter,  J. 

DojfUm  V.  Gunnesont  admW.  of  Troa. — ^An  absolute 
promise  for  a  valuable  consideration  to  pay  a  debt  for 
which  the  promisee  is  responsible  may  be  sued  without 
evidence  that  the  promisee  had  been  obliged  to  pay  the 
debt  Such  promise  is  essentially  different  from  Uie  case 
of  a  surety,  who  though  bound  to  pay,  cannot  sue  his 
principal  without  actual  payment.    Per  Bell,  J. 

Lackey  v$.  Mercer  County. — ^Taxes  paid  under  a  void  as- 
sessment, being  on  the  property  of  a  revolutionary  officer, 
cannot  be  recovered  back  if  paid  without  distress  and  sale 
or  protest  The  remedy  against  such  assessment,  &c. 
was  appeal,  and  the  actual  settler  or  improver,  having  an 
interest  in  the  ^^hettermcntt^^  is  equally  bound  by  such  vol- 
untary payment.    Per  Gibson,  C.  J. 

Lowry  v.  CandUr. — The  confession  of  a  judgment 
preferring  a  creditor  not  present  nor  otherwise  actually 
accepting  it,  and  the  issuing  an  execution  at  the  debtor's 
request  sweeping  all  his  personal  property  from  other 
creditors,  is  one  mode  of  legal  preference  good  at  common 
lawandunimpeached  by  the  statute  ofEliz.  Such  prefer- 
ence does  not  establish  a  legal  conclusion  of  ftaud,  nor 
legal  presumption  that  the  debt  was  fictitious. 
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A  defendant  in  ma  execation  may  dispense  with  the 
^erifl^s  taking  actual  possession  of  his  goods  when  levied 
iqpon,  as  between  hiliself  and  the  officer,  but  such  waiver 
will  not  hind  other  creditors  who  may  levy  npon  goods 
not  actually  seized  upon  or  within  his  view,  control  or 
power. 

An  order  **to  proceed  no  further"  directed  to  the 
.  Sheriff  will  postpone  the  lien  of  a  levy  whether  it  proceed 
from  plaintiff  or  defendant  with  plaintiff's  permission. 

An  unauthorized  amendment  of  a  Sheriff's  return  is 
void,  and  the  extent  of  the  authority  to  amend  is  to  be 
measured  by  the  facts  spread  forth  in  the  affidavit  groun- 
ding the  motion  and  order  to  amend. 

A  Sheriff's  return  is  evidence  of  facts  legitimately  set 
forth  in  it,  only  in  the  cause  in  which  it  is  made.  Of 
facts  incidentally  in  question  in  a  contest  witii  a  third  party, 
it  is  only  prima  facie  evidence.  Of  facts  introduced  into  it 
by  amenchnent  without  leave,  it  is  no  evidence  at  all. 

summer  v.  ChdUfard.''-4)ne  who  has  held  a  note  as  bearer 
and  negotiated  it  without  indorsement  is  not  such  a  party 
to  it  as  is  incompetent  within  the  rule  in  Walton  v* 
Shelly.    Per  Gibson,  C.  J. 

Evans  v.  Evans. — ^Two  brothers  were  seized  under  the 
will  of  their  father,  as  tenants  in  common  in  fee,  of  two 
undivided  third  parts  of  certain  real  estate,  aud  under  the 
will  of  their  mother  of  a  fee  simple,  determinable  at  the 
death  of  either  brother  without  issue  living  at  such  death 
with  an  executory  devise  over  to  the  survivor  upon  the 
happening  of  the  contingency  in  the  remaining  third.  One 
of  the  brothers  died  witiiout  issue  leaving  a  widow  and 
his  brother  her  co-tenant,  his  heir  at  law. 

The  widow  of  the  deceased  brother  may  maintain  dower 
at  common  law  against  the  co-tenant  of  her  husband. 

She  is  dowable  also  of  the  estate  determined  by  the 
death  of  her  husband  without  issue  living  at  his  de<ith. 
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Bank  United  States  vs.  Patterson. — ^The  proceeds  of  real 
estate  arising  from  premises  delivered  to  a  judgment 
creditor  under  the  3d^  of  the  act  of  13th  October  1840  are 
not  appropriable  to  a  mortgage  the  first  lien  on  the  prem- 
ises, but  to  the  judgment  creditor. 

Dodds  V.  Dodds. — ^A  confession  of  judgment  in  Eject- 
ment made  by  counsel  against  the  instructions  and  per- 
sonal protest  in  open  court  of  his  client,  cannot  be  im- 
peached by  depositions  in  a  court  of  error,  but  such  a 
judgment  entered  on  the  docket  by  consent  of  attorneys 
but  not  signed  by  the  parties  is  merely  a  parol  agreement 
within  the  the  statute  of  frauds  and  will  not  affect  the 
freehold.  The  authority  of  an  attorney  at  law  does  not 
extend  to  bargain  away  his  client's  land. 

Tarretice  v.  Camth. — On  an  indictment  for  forcible  entry 
and  detainer,  it  is  error  to  award  restitution,  if  no  estate 
or  interest  in  the  premises,  but  merely  a  peacable  pos- 
session be  set  forth,  but  this  court  having  power  to  mould 
the  sentence,  the  judgment  is  reversed  only  as  to  such 
award  and  affirmed  as  to  the  costs.    Per  Bumside,  J. 

Smith  tf  Oreenwood  v.  EUcott. — ^A  verdict  in  a  former 
case  of  nuisance  may  be  given  in  evidence  in  an  action  for 
its  continuance  under  the  plea  of  not  guilty  but  it  is  not 
an  estoppel,  as  it  would  be  if  pleaded. 

Such  a  verdict  if  set  forth  in  the  narr.  in  case  of  contin- 
uance, is  conclusive  of  the  plaintiff's  right,  and  evidence 
of  the  damages  to  the  time  of  the  first  suit,  and  it  is  only 
requisite  to  prove  the  continuance. 

The  defendant  in  such  suit  for  continuance  is  not  pro- 
tected by  shewing  that  the  nuisance  was  created  originally 
on  lands  in  the  hands  of  a  stranger  and  that  he  could  not 
enter  to  abate  it,  without  committing  a  trespass. 
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Heaton  v.  Findhy. — ^The  rule  that  the  right  of  property 
in  a  chattle  severed  from  the  freehold  cannot  be  deter- 
mined in  Replevin  or  other  transitory  action  obtains  only 
when  the  ownership  of  the  article  severed  is  to  be  tested  by 
the  trial  of  title. 

Where  the  sale  of  a  fixture  is  bona  fide  and  its  sever- 
ance from  the  freehold  is  total  and  intended  to  be  lasting 
and  it  is  removed  from  the  incumbered  premises,  it  is 
disencumbered  of  the  lien  of  a  judgment. 

Admissions  of  a  judgment  creditor  who  afterwards 
became  the  purchaser  at  Sheriff's  sale  of  the  land  that  the 
fixture  had  been  severed  and  sold,  are  not  binding  on  such 
purchaser  under  a  sale  on  the  process  of  another  judg- 
ment creditor.  It  has  not  been  the  practice  in  this  state 
to  name  the  witnesses  in  the  rule,  or  the  interogatories 
on  the  commission  to  take  testimony  out  of  the  state;  for 
cause  shown,  the  court  will  direct  the  names  to  be  furn- 
ished.   Per  Bell,  J. 

AmUer  fy  Wife  v.  Bearet  Sl  Weaver. — A  tenant  for  years 
is  liable  to  a  stranger  for  any  injury  suffered  by  the  latter 
from  the  premises  being  out  of  repair.  Whether  between 
themselves,  either  landlord  or  tenant  be  bound  to  repair. 

In  the  absence  of  any  contract  the  tenant  is  bound  to 
keep  leased  premises  in  repair.    Per  Rogers,  J. 

Oniel  V.  McClure  fy  Whitaker. — A  judgment  paid  by  a 
surety,  whether  voluntarily  or  by  execution,  will  be  or- 
dered for  his  use,  in  preference  to  a  subsequent  lien  cred- 
itor, although  the  Sheriff  had  returned  the  execution 
issued  on  said  judgment  ''money  made."   Per  Bell,  J. 

Simpson  v.  Stackhouse. — The  presumption  of  law  that 
an  alteration  in  an  obligation  is  a  legitimate  part  of  it  until 
the  contrary  appears  does  not  extend  to  negotiable  secu- 
rities.   The  holder  of  commercial  paper  is  bound  to  shew 

Vol  VIII — 15 
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that  any  apparent  alteration  of  its  face  was  made  under 
circiiinstances  not  affecting  its  validity.  Per  Gibson,  C.  J. 

Cdtmam  v.  Carpenter. — ^A  presentment  for  payment  and 
notice  of  non-payment  made  on  the  last  day  of  grace  of  a 
promissory  note  is  in  proper  time,  nor  is  there  any  dis- 
tinction in  this  respect  between  foreign  and  inland  bills. 
Suit  cannot  however  be  brought  thereon  until  the  next 
day.    Per  Gibson,  C.  J. 

Elmes  V.  Elmes. — An  appeal  from  a  decree  of  divorce, 
taken  on  the  last  day  of  the  year  allowed  for  appeal,  dis- 
niissed  and  decree  aflirmed  on  the  ground  that  the  woihiin 
had  been  married  nine  months  after  the  decree,  witiiotilt 
ohjectioii  fft>m  the  first  husband,  and  since  the  appeal  1i^ 
a  child  by  .the  second,  the  court  regardin|^  the  appeieU  as 
actuated  by  merely  vihdiciive  motives.    Per  Cdiilter,  J. 

Fmftk  tf  Co.  V.  Walker  if  Co.— When  a  forwardSog 
meidiant  altered  the  marks  on  goods  consigned  to  him 
fiom  **T.  F."  io  '^^  T.  FtahiAgah  "  sind  iii  consequence 
thereof  they  were  seized  and  sold  as  the  propeirty  of  said 
Flanagan  (hot  being  the  real  owtier)  and  thus  lost,^  the 
forwarder  is  responsible.    Per  Rogers,  J. 

McKee  v.  Bartley  tf  Brothers. — ^Narr.  averring  that 
'^defendants  contracted  to  make  &  deliver  to  plaintiflb  a 
certain  wagon  for  a  sum  then  mentioned  and  agreed  to  be- 
tween them  within  four  weeks  from  and  after  Said  contract*' 
sustained  as  setting  forth  a  sufficient  consideration.  P^'r 
Ben,  J. 

Chraf  V.  Bloomer. — A  contract  to  deliver  merchandize 
at  the  city  of  Pittsburgh  is  not  performed  by  its  delivery  at 
the  city  of  Allegheny,  although  the  aqueduct  forming 
part  of  the  canal  and  the  communication  between  those 
cities  was  broken  down,  some  months  before  the  date  of  the 
bill  of  lading.    Per  Bell,  J. 
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DIGESTED  FROM  THE  NEW  YORK  CODE  REPORTER. 

Snprtmt  Court  of  JSm  l!ork« 

SEPTEMBER  SPE.  TERM,  1848. 

BEFORE  MR.  JUSTICE  EDMONDS. 

Diblee  v.  Mtuon. — In  an  action  to  recover  the  price  of 
goods  sold  and  delivered,  and  work  done,  the  summons 
stated  that  the  plaintiff  would  apply  to  the  Court  on  a 
specified  day  for  the  relief  demanded  by  the  complaint. 
On  motion  for  judgment  for  want  of  an  answer. 

Held— 7%a^  the  summons  was  in  the  wrong  form^  and 
that  the  motion  for  Judgment  must  be  denied. 

That  the  fkistake  in  the  form  of  the  summons  was  not  with- 
in sec.  \i5  of  the  Code. 

That  sec.  145  of  the  Code  applies  only  to  mistakes  in 
"  pleading  "  and  not  to  ^^  process.*^ 

That  although  the  Court  may  have  power  to  amend  the 
process^  it  could  only  be  done  on  a  motion  therefor. 

Dickerson  v.  Beardsley  fy  Another. — Time  to  answer  after 
Amendment.  After  service  of  summons  and  complaint, 
plaintiff  served  an  amended  complaint,  and  at  the  end  of 
90  days  from  the  time  of  the  service  of  the  amended 
complaint,  plaintiff  signed  judgment.  On  motion  to  set 
aside  the  judgment,  Hetd^  that  the  defendant  had  20  days 
from  the  service  of  the  amended  complaint  to  answer  or 
demur  thereto. 

Lee  and  others  v.  Heirberger. — Sec.  249  of  the  Code, — 
On  an  application  for  an  order  under  Sec.  249  of  the 
Code. 
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Held — Tkat  an  afidatit  foUawing  the  aUemative  word- 
ing of  the  statute  it  not  sufficient. 

Brandon  v.  McCann  and  others. — ^The  Code  does  not 
dispense  with  the  necessity  of  filing  a  notice  of  lis  pen- 
dens in  mortgage  cases. 
^  Marray  and  Hilton  for  pltff. 

Vogkt  V.  Shave  and  others. — ^In  an  action  in  the  nature 
of  a  bill  of  interpleader  where  judgment  is  taken  by  de- 
fendant, the  only  costs  that  can  be  awarded  to  the  plain- 
tiff is  $12  and  disbursements. 

De  Witt  for  pltff. 

a  Me  V.  Trowbridge.— 

Edmonds,  J.  16th  Sept.— I  have  consulted  my  breth- 
ren of  this  district  on  the  course  to  be  pursued  with  Mtr- 
ence  to  frivolous  answers  and  demurrers,  and  announce 
that  in  future  the  practice  will  be  that  where  a  fidvolous 
answer  or  demurrer  is  put  in,  the  plaintiff  may  apply  for 
judgment  as  for  want  of  an  answer,  on  the  notice  pre- 
scribed for  special  motions ;  and  if  the  answer  or  demur- 
rer be  adjudged  frivolous,  judgment  will  be  given  as  if 
on  default  for  want  of  an  answer ;  if  adjudged  not  to  be 
frivolous,  the  cause  will  be  put  on  the  Circuit  Calender 
in  its  proper  place,  and  be  tried  or  heard  in  its  order. 

It  has  been  held  at  Chambers  in  several  instances  that 
sec.  249  of  the  Code  cannot  be  apolied  to  judgments  in 
actions  commenced  prior  to,  or  pending  on  the  1st  July, 

1848. 


ALBANY  SPECIAL  TERM—AUGUST,  1S4S. 
BEFORE  MR.  JUSTICE  HAND. 

Cooney  v.  Van  Rensselaer. — The  judgment  roll  should 
not  contain  an  award  of  execution,-  when  entered  on  fail- 
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ure  to  answer.  The  execation,  whether  against  the  pro- 
perty or  person,  follows  from  the  subject  matter  of  the 
action. 


NEW  YORK  COMMON  PLEAS. 
BEFORE  JUDGE  ULSHOEFFER,  AT  THE  CHAMBERS. 

Leopold  V.  Poppenheimer^  in  an  action  for  breach  of  prom- 
i$e  to  Marrjf. — Held,  that  the  proper  form  of  summons 
in  such  a  case  is  that  prescribed  by  the  first  sub-division 
of  sec.  108  of  the  Code. 

That  where  a  defendant  is  held  to  bail  no  copy  of  the 
plaintiff's  undertaking  need  be  served  on  the  defendant. 

The  words  **  and  undertakings  hut  contriving  and  frauds 
vlently  intending  craftily  and  svbtily  to  deceive  and  injure 
the  said  Mary  Leopold  in  this  respect "  (usually  found  in 
the  old  forms)  ordered  to  be  stricken  out  as  obscure  and 
unnecessary,  and  tending  to  perplex  the  common  under- 
standing. 


SUPREME  COURT  CHAMBERS.—AUGUST  26. 
BEFORE  EDWARDS,  J. 

In  an  action  for  trespass,  the  defendant  cannot  answer 
that  he  has  a  money  demand  against  the  plaintiff,  and 
seek  to  have  that  demand  set  off  against  plaintiff's 
damage. 

Malcomb  v.  Jenmngs — and  two  other  Cases. — The  fee  of 
$1,  for  trial  fee,  is  not  payable  until  the  cause  is  called 
on  to  be  heard. 

BEFORE  WILLARD,  J. 

Martin  v.  Vanderlip. — ^An  affidavit  to  authorize  a  judge 
to  make  an  order  for  arrest,  under  section  156  of  the 
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code  must  be  positive,  and  must  make  oat  a  prima  facie 
case  a^nst  the  defendant 

The  principles  of  the  former  practice  as  to  affidavits  to 
hold  to  bail,  showing  cause  of  action,  and  counter  affida- 
vita,  remain  the  same  as  formerly. 

Manning  v.  Cfuyan, — Judgment  records  must  be  signed 
by  the  Clerk  at  the  time  the  record  is  filed,  or  the  judg- 
ment will  be  set  aside. 

It  is  not  sufficient  to  cure  this  omission  that  the  Cleik 
some  time  afler  the  filing  signs  the  record. 

The  Clerk's  omitting  to  sign  the  record  is  not  an  irreg^ 
ularity  merely,  and  being  in  direct  violation  of  the  stat- 
ute, the  omission  cannot  be  waived  by  the  opposite  party 
delaying  to  take  advantage  of  it  Per  Curiam.  Edmonds,  J. 


Nevin  v.  Ladue. — ^This  case  appeared  in  the  July  num- 
ber of  this  Journal.  In  the  course  of  our  notice  of  3d 
Denios'  Reports,  in  the  June  number  previous  p.  885,  we 
had  taken  occasion  to  refer  to  the  decision  of  the  New 
York  Court  of  Errors  reversing  the  judgment  of  the  Su- 
preme Court.  The  decision  of  the  Supreme  Court  was 
published,  notwithstanding  the  reversal,  because  it  did  not 
appear  that  the  reversal  proceeded  upon  grounds  affect- 
ing  the  principle  maintained  by  the  Supreme  Court.  On 
the  contrary.  Chancellor  Walworth,  in  a  long  and  able 
opinion,  concurred  with  the  Supreme  Court  in  the  doctrine 
that  ale  and  strong  beer  are  spiritous  liquors,  within  the 
meaning  of  the  statute,  which  prohibits  the  sale  of  a  less 
quantity  than  five  gallons,  without  license  ;  and  it  did  not 
appear,  from  the  report  of  the  case,  that  any  member  of 
the  Court  of  Errors  dissented  from  that  doctrine.  The 
reason  of  the  reversal,  so  far  as  assigned,  proceeded  upon 
other  grounds  altogether. 
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Ee  Edwin  Hayward.  Fugitive  from  Justice.  Requiiites  of  affidavits. 
-^A.  being  io  New  York,  was  arrested  and  imprisoned  as  a  fugitive  from 
justice,  from  the  State  of  Pennsylvania,  on  the  charge  of  obtaining  goods 
by  fiilse  pretences.  On  his  being  brought  up  by  Habeas,  Held,  That  an 
affidavit  to  arrest  an  alleged  fugitive  from  justice,  must  state  positively 
that  the  alleged  crime  was  committed  in  the  State  from  which  the  party 
18  alleged  to  be  a  fugitive— «nd  that  the  party  is  actually  a  fugitive  from 
that  State.  Semble,  that  it  makes  no  difference  whether  or  not  the  of- 
fence charged  be  a  felony  by  the  law  of  the  State  from  which  the  party 
is  alleged  to  be  a  fugitive— «nd  that  it  is  in  the  discretion  of  the  Magis- 
trate granting  the  warrant  to  arrest  to  require  a  copy  of  the  charge  made 
on  oath  in  the  foreign  State. 

This  was  an  application  by  Edwin  Hay  ward,  a  prisoner 
on  a  criminal  charge,  under  the  following  circumstances. 
It  appeared  that  the  prisoner  had  been  a  resident  of  the 
State  of  Pennsylyania,  but  had  left  that  State  and  come 
to  reside  in  the  State  of  New  York.  After  the  prisoner 
left  Pennsylvania  a  charge  was  preferred  against  him  by 
Messrs.  Hampton,  Smith  &  Co.,  of  Pittsburg,  that  he  had 
obtained  from  them  under  false  pretences  goods  to  the 
amount  of  $2,800 — ^this  was  alleged  to  be  a  felony  by  the 
law  of  Pennsylvania,  and  it  was  further  alleged  that  the 
prisoner  was  a  fugitive  from  justice.  The  complaint  of 
Messrs.  Hampton,  Smith  &  Co.,  was  taken  in  Pennsylva- 
nia, and  afterwards  an  application  made  to  a  Magistrate 
at  New  York,  for  a  warrant  to  arrest  the  prisoner  in  New 
York.  On  this  last  complaint  a  warrant  was  issued  for 
the  apprehension  of  the  prisoner,  who  was  thereupon 
apprehended. 

It  did  not  appear  flrom  the  affidavit  of  the  complain- 
ants, except  by  inference,  where  the  alleged  offence  was 
committed,  or  that  the  prisoner  was  a  fugitive  from  jus- 
tice ;  nor  did  the  complaint  made  at  New  York  contain  a 
copy  of  the  complaint  made  in  Pennsylvania.  The  pri- 
soner, on  being  arrested,  sued  out  a  Habeas  Corpus. 

Sandford,  J.  said — ^In  the  case  of  Edwin  Hayward, 
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which  was  before  me  yesterday,  I  have  considered  th*e 
objections  taken  by  the  Counsel  of  the  prisonert  and  I 
think  that  the  prisoner  is  entitled  to  his  discharge.  I  ar- 
rive at  this  conclusion  on  the  grounds, — 

1st  Because  I  think  the  affidavit  on  which  the  war- 
rant was  isssued,  is  defective  in  not  showing  ponHvdf/ 
that  the  alleged  crime  was  committed  in  the  State  of 
Pennsylvania.    And — 

2dly.  Because  the  affidavit  does  not  state  posiUvefy  that 
the  prisoner  has  fled  from  that  State. 

It  is  true  that  it  may  readily  be  inferred  from  the  affi- 
davit before  the  Court,  the  residence  of  the  parties,  and 
the  facts  in  the  case,  that  the  alleged  crime  was  commit- 
ted within  the  State  of  Pennsylvania,  and  that  the  prison- 
er fled  from  that  State  to  avoid  the  consequences  of  the 
alleged  offence.  But  mere  inference  is  not  sufficient  to  found 
the  exercise  of  a  criminal  jurisdiction.  The  facts  suffi- 
cient to  confer  that  jurisdiction  must  be  alleged  positively* 

Tkt  case  of  the  Mormon  Prophet,  Joe^Smith,  in  the  U- 
lindis  Circuit  Court,  cited  in  the  6th  vol.  of  the  Law  Re- 
porter, page  57,  is  in  point ;  and  although  that  case  has 
not  the  weight  of  authority  in  the  State  of  New  York,  it 
is,  nevertheless,  entitled  to  great  respect,  as  it  is  clearly 
consonant  with  good  sense  and  the  provisions  of  the  act 
of  Congress,  and  of  the  State  of  New  York. 

I  agree  with  the  prisoner's  Counsel  in  opinion,  that  the 
offence  charged  would  by  the  Laws  of  Pennsylvania 
amount  to  a  misdemeanor  only  ;  but  then  I  think  that  the 
statute  of  New  York  authorizes  the  tradition  of  all  cases 
of  crime,  and  that  it  is  therefore  immaterial  to  consider 
what  is  the  nature  of  tlie  offence  charged  against  the  pris- 
oner, for  we  have  only  to  consider  whether  it  be  crime 
according  to  the  Law  of  the  State  from  which  the  party 
is  alleged  to  be  a  fugitive  ;  and  if  it  be,  the  act  will  ap- 
ply regardless  of  the  precise  nature  of  the  crime. 

Prisoner  discharged. 
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PKiiir8Tx.YAiviA  Statk  Repoktb,  coDtftiiUDg  casoB  tdjudged  in  the 
Soprebie  Comt  dariDg  put  of  September  tenn,  and  December  term, 
1847,  and  March  Term,  1848.  Vol.  7.  By  Robert  M.  Barr,  State 
Reporter.  T.  ic  J.  W.  Johnson,  of  Phfladelphia,  pnbliahera. 

The  7th  volnme  of  Mr.  Barr*8  Reports  has  made  its  appearance  in  a 
•tyle  which  most  be  satisfactory  to  the  profession,  and  \vhich  is  certainly 
creditable  to  the  reporter,  the  printer,  the  binder  and  the  pnblishers. — 
The  f  olume  before  us  contains  many  decisons  of  importance  and  deep  in- 
terest to  the  gentlemen  of  the  bar.  In  page  261,  we  find  that  the  trans- 
cript ai9L  balance  due  by  an  administrator,  upon  the  setdemenl  of  his  ac- 
coQDt  in  the  Orphans'  Court,  may  be  transmitted  to  any  county  in  the 
■tatefor  the  purpose  of  binding  the  real  estateof  the  debtor.  In  p.  288, 
it  is  held  that  a  deed  from  a  married  woman,  although  duly  acknowledged 
by  her,  and  although  designed  to  release  her  claim  to  dower,  in  land 
proTiously  conveyed  by  her  husband,  is  inoperatiTe,  if  her  husband  do  not 
join  with  her  in  the  deed.  In  p.  326  there  are  some  very  appropriate  re- 
marks against  carrying  the  doctrine  of  Post  &  Avery  beyond  the  principle 
designed  or  required  to  be  maintained.  In  p.  420  there  is  a  yeiy  Inter- 
esting decision  on  the  distinction,  under  the  statute  of  frauds,  between  crta- 
tmg  and  conveying  an  estate  by  parol,  the  statute  not  operating  to  prevent 
the  cacATioN,  although  it  forbids  the  passing  of  an  estate  by  such  means. 
In  p.  378  the  notion  of  an  attorney  having  a  lien  upon  the  funds  or  papers 
of  his  client  is  exploded.  And  in  Daniels  v.  Comth.  p.  374  we  have  a  full 
recognition  of  the  principle  that  the  Supreme  Court  on  a  writ  of  error  may 
mocUfy  an  erroneous  sentence  in  a  criminal  case,  so  as  to  conform  to  the 
law,  and  is  not  bound  to  set  criminals  at  large,  again  to  prey  upon  society, 
merely  because  the  court  below  happened  to  err  in  applying  the  punish- 
ment, after  a  valid  conviction.  The  observations  of  the  learned  justice 
who  delivered  the  opinion  of  the  court  in  that  case  are  in  the  main  cor- 
rect, and,  considering  the  embarrassments  created  by  some  recent  decis- 
ions in  England  and  elsewhere,  are  quite  worthy  of  commendation.  They 
are  so  much  in  harmooy  with  our  own  views,  as  expressed  in  the  Amer- 
ican Law  Journal,  vol.  1  p.  10,  that  we  pass  over  with  good  natured  be- 
nevolence the  perseverance  with  which  the  same  industrious  judge  con- 
tinues to  labor  in  bis  efforts  to  establish  bis  favorite  doctrine  on  the  law  of 
costs  in  case  of  executors,  as  expressed  in  Muotorf  v.  Muotorf,  2  Rawle, 
160,  in  opposition  to  the  law  of  England,  the  previous  decision  of  the 
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Supreme  Court,  and  the  niuuifwefible  argameiit  of  the  prefent  Chief 
Jnatice  in  MoBser  ▼.  Good,  11 S.  dc  R.  248.  The  remarks  made  on  diat 
qpeation  in  Show  t.  Conwaj,  7  Barr,  136,  were  certainlj  not  necenary 
for  the  decision  of  the  case,  inasmoch  as  die  learned  judge  tells  ns  him- 
self that  Show,  die  administrator,  «•  was  the  owner  of  the  debt'*— diat  he 
**pnrchased  it  on  specnlation,  and  afterwards  took  ont  letters  oi  administra- 
tion, the  estate  being  at  die  time  notorionslj  insolfent,  and  hrooght  snit** 
for  his  own  use.  In  such  case,  under  the  law  and  practice,  as  setded  by 
judicial  decision,  and  also  under  die  express  provisions  of  die  act  of  23d 
April,  1829,  (Dnnlop  429)  the  administrator  was,  of  course,  personally  liable 
for  the  costs,  without  regard  to  the  general  question. 

In  the  next  number  we  may  extend  our  remarks  upon  die  decisions  in 
thisTolume  of  the  Pennsylmnia  Reports. 

Repokts  op  Cases  argued  and  determined  in  the  Supreme  Judicial 
Court  of  Massachusetts.  By  Theron  Metcalf.  Volume  XL  Boston: 
Charles  C.  Little  and  James  Brown,— 1848. 

This  volume  is  equal  in  all  respects  to  any  of  its  predecessors.  It  is  as 
usual  excellendy  printed  by  Messrf .  LitUe  6c  Brown,  the  publishers.— 
The  contents  of  die  volume  £i?e  ono  some  idea  of  the  diverse  and  mul- 
tifiurious  character  of  the  labors  of  the  judges  of  the  Supreme  Judicial 
Court  Qf  t(|e  thriving  and  populous  Commonw)ealth  of  Massachusetts* 
Alf^ost  every  s^le  ot  action  can  be  found  in  the  pages  before  us,  i^omp* 
sit,  trespass,  trover,  debt,  replevin,  waste,  ejectment,  mandamus,  pard- 
don  imd  the  old  writ  of  entry,  all  figure  conspicuously.  This  volume  k 
wo  think,  as  valuable  as  any  of  the  Massachusetts  Reports,  ^nd  the  re* 
ports  of  few  States  are  juidy  entided  to  more  praise,  or  find  greater  ^* 
Tor  with  jurists  diroughout  the  whole  country  dianthe  volupies  issued  in 
Massachusetts,  whether  from  the  Federal  or  State  tribunals. 


RxpoKTS  OP  Cases  in  Law  %nd  Equity  in  die  Supreme  Court  of  the 
State  of  New  York.  By  Oliver  L.  Barbour,  Counsellor  at  Law.  Vbt. 
I.  Albany:  Gould,  Banks  6c  Gould,  104  State  street.  New  York: 
Banks,  Gould  6c  Co.  144  Nassau  street— 1848.    pp.  720. 

We  have  had  this  volume  on  our  table  some  three  weeks  and  have  de- 
layed noticing  it  until  this  time,  with  a  view  to  examine  with  some  care 
the  first  product  of  the  new  judiciary  system  of  New  York.  The  de- 
cisions come  from  fifteen  different  districts;  the  greater  part  from  New 
York  City  district.  Under  the  new  organization  there  are  eight  judicial 
districts  presided  over  by  eight  different  sets  of  judges,  to  a  very  consid- 
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•nUe  extant  iDdependent  of  each  other,  bnt  all  liable  to  re?iew  in  the 
Court  of  Appeals,  which  is  compoaed  of  eight  judges,  four  being  elected 
by  the  people  at  large  and  four  choaeu  everj  year  from  the  justices  of 
tiie  Supreme  Court 

How  this  system  of  sub-diTisioa  of  Supreme  Judicial  districts  will 
work  it  is  hard  to  tell.  If  we  understand  the  matter  correcdy  there  are 
eight  Supreme  Courts  in  the  State  of  New  York,  each  independent  of 
the  other.  Contradictory  and  conflicting  decisions  will  perhaps  occasion- 
ally be  made,  but  uniformity  of  practice  and  decision  will  be  maintained 
it  is  presumed,  as  in  Pennsyirania,  by  occasional  applications  to  the 
Court  of  Reriew  in  the  last  resort— the  Supreme  Court  of  New  York, 
as  at  present  <M^ganised,  answering  to  the  Common  Pleas  of  Pennsyl- 
▼ania. 

This  folume  embraces  the  Supreme  Court  decisions  only ;  the  cases 
were  all  decided  in  the  fall  of  1847,  and  no  appeals  are  found  in  the  book. 
We  are  informed  that  another  reporter  has  charge  of  the  decisions  of 
fb»  Court  of  Appeals  and  will  at  no  distant  day  furnish  the  profession 
with  a  Tolume.  The  cases  contained  in  first  Barbour  are  much  the  same 
as  an  volumes  of  reports  furnish.  Some  are  decided  by  one  judge  and 
some  by  several :  die  Jaw  and  equity  cases  are  mingled  just  as  they  oc- 
curred. Some  of  the  cases  are  interesting  and  important.  We  noticed 
as  we  read,  particularly  the  following :  Ofanstead  t.  Harney,  p.  102,  a 
will  case.  Halliday  r.  Noble,  p.  137.  AinsBe  t.  The  Mayor,  dec  of 
New  YoiiL,  p.  168.  Metiger*s  Case,  p.  248.  TUlman  t.  Farley,  p.  980. 
Sanquinico  t.  Benedetti,  p.  315  (a  bill  in  equity  to  enforce  the  spedfie 
performance  of  an  engagement  to  sing  at  the  opera).  Sears  t.  Shafer, 
p.  408.  Koppel  ▼.  Heinricks,  p.  449,  as  to  the  prifilege  of  foreign  con- 
suls. Butier  ▼.  Benson,  p.  526.  LoU  t.  Wyckoff,  p.  565.  We  fully 
agree  with  our  excellent  cotemporary,  the  Monthly  Law  Rep.  ?ol.  I,  p. 
286,  in  his  notice  oi  the  same  book : 

**  Their  (the  Reports)  especial  Talue  now  is,  that  they  are  the  first  de- 
**  cisions  of  the  new  judiciary,  and,  as  such,  will  form  an  essential  part 
«*of  the  basis  of  the  law  of  New  York.  This  foct  imposes  a  high  res- 
**  ponsibility  upon  both  the  judges  and  the  reporter,  which  thus  for  they 
••  have  ably  met  We  are  glad  to  see  in  the  Index  a  reference  to  the 
**  cases  commented  on.  It  is  as  much  a  matter  of  necessity  and  conve- 
**  nience  to  be  able  to  refer  readily  to  cases  commented  upon  and  over- 
'*  ruled,  as  it  is  to  know  what  statutes  have  been  cited  or  expounded. — 
**  Reporters  should  do  all  in  their  power  to  lighten  the  tedious  labors  of 
"  the  lawyer.  The  general  appearance  of  the  volume  is  highly  credit- 
"  able  to  the  industry,  accuracy  add  ability  of  Mr.  Barbour.** 
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Thx  Public  and  Gxnkkal  Statutes  passed  by  the  Coogress  of  the 
United  States  of  America  from  1837  to  1847  incliuive,  whether  ex- 
pved,  repealed,  or  id  force ;  arranged  in  Chronoloncal  older,  with 
Marginal  References.  Being  a  cootinaatioo  of  the  Laws  onblished 
nnder  the  inspection  of  Joseph  Story,  one  of  the  Justices  of  the  Su- 
preme Conrt  of  the  United  States.  Edited  by  George  Sharswood. 
Phikdelphia:  T.  &  J.  W.  Johnson,  Law  Booksellers,  No.  197,  Ches- 
nut  Street,— 1848.    pp.  643. 

We  think  the  Messrs.  Johnson  have  judged  well  in  printing  this  vol- 
ume. It  is  intended  to  complete  the  Public  Laws  of  the  United 
States.  Until  the  recent  edition  of  the  statutes  at  large  by  Messn.  lit- 
tle &  Brown,  of  Boston,  the  edition  of  which  this  yolume  is  the  supple- 
ment, and  which  embodied  all  the  public  general  acts  down  to  1837  in- 
clusire,  was  in  universal  use.  The  former  volumes  of  this  same  edition 
brought  the  laws  down  only  to  1837,  and  many  professional  men  now  own 
copies  thus  incomplete ;  the  book  under  notice  will  enable  gentlemen 
having  the  former  volumes  to  complete  their  sets  and  secure  all  the  pub- 
lic general  acts  nf  the  United  States  down  to  the  last  session  of  Congress. 
This  certainly  is  very  desirable.  Messrs.  Litttle  dc  Brown's  Statutes  at 
Large,  a  voluminous  and  although  relatively  a  cheap  book,  yet  requires  a 
round  sum  for  its  purchase.  Too  much  praise  cannot  be  bestowed  upon 
the  labor,  pains  and  care  which  have  been  expended  upon  both  the  intel- 
lectual and  typographical  portions  of  that  work ;  but  it  is  nevertheless 
important  that  books  already  owned  should  not  be  rendered  worthless  by 
ajfter  publications,  if  it  can  be  avoided.  The  Messrs.  Johnson  have  made 
a  cheap  and  good  book  in  this  fifth  volume  of  the  Laws  of  the  United 
States ;  they  have  caused  it  to  be .  adequately  edited  and  8iq>erintended 
by  Judge  Sharswood,  and  we  gladly  commend  it  to  professional  and  gen- 
eral attention. 


HiSTOXT  or  Covexxss;  exhibiting  a  classification  of  the  proceedings  of 
the  Senate  and  the  House  of  Representatives,  from  March  4,  1789  to 
Maroh  3,  1793,  embracing  the  first  term  of  the  administration  of  Gen. 
Washington.    Lea  6c  Blanchard,  1843. 

This  is  a  large  octavo  volume  of  736  pages.  The  important  measurea 
of  the  government,  during  this  eventful  period  of  our  history,  are  disen- 
tangled from  the  heterogeneous  mass  and  collected  and  arranged  in  a  sys- 
tem so  as  to  present  at  once  tlie  entire  legislation  on  every  topic  of  public 
and  private  interest.  Those  who  desire  to  obtain  a  knowledge  of  our 
early  legislation,  on  the  subjects  of  the  oganization  of  government,  of  es- 
tablishing a  Bank  of  the  United  States,  a  Bankrupt  law,  a  tariff,  a  provision 
for  the  surrender  of  fugitive  slaves,  &c.  can  be  gratified  by  an  examination 
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•of  this  work.  The  proceediogt  of  the  two  houses  on  the  qaestioii  of  the 
titUs  to  be  given  to  the  PresideDt  ere  interesting — the  Senate  was  in  fiifor 
<^bestowing  npon  the  President  the  title  of  **His  Highness  **  and  •*Pro- 
tector"  of  our  ^'Liberties.'*  Bat  the  House  wouJd  not  agree  to  anything 
beyond  the  Constitutional  title  and  the  Senate  yielded. 

The  work  is  for  sale  at  Judd  and  Murray's  Bookstore,  North  Queen 
street,  Lancaster,  Pa. 


MsDicAL  Ethics. — We  are  iodebted  to  Dr.  6.  Emerson  for  i  copy 
of  the  '*Code  of  Ethics  of  the  American  Medical  Asaocaation«  adopted  in 
May,  1847.**  We  have  been  refreshed  and  improved  by  the  perusal  of 
-tfiese  most  excellent  regulations.  A  strid  adherence  to  diem  would 
elevate  the  character  of  the  Medical  prafessMm  and  prevent  many  unpleas- 
ant scenes  which  occur  in  country  practice.  The  rule  which  enjoina 
gratuitous  services  to  professional  brethren  in  time  of  sickaess  is  a  rule 
of  fraternal  beoevolence  which  must  have  a  happy  influence  in  pre- 
serving amicable  relations,  and  must  be  equally  useful  to  all.  We  cor- 
dially subscribe  to  all  that  is  enjoined  against  hoMing  patents  for  surgical 
instruments  or  medicines,  or  dispensing  secret  remedies.  But  we  do  not 
concur  in  the  prolubition  to  **promote  in  any  loay,  the  use  ofpaieni  medi- 
cines.** A  patent  medicine  is  not  a  secret  nostrum.  It  is  of  the  essence 
of  %patent  medicine  that  the  knowledge  of  its  component  parts  be  open  to 
an  by  reference  to  the  records  of  the  patent  office.  If  a  physicisn,  at  the 
bedside  of  his  patient,  discovers  that  the  disease  is  of  such  a  nature  as  to 
require  the  administration  of  certain  remedies,  the  nature  of  which  are 
well  known  to  him,  the  circumstance  of  a  patent  having  been  granted 
for  the  discovery  of  their  valuable  properties  affords  no  justification  to  die 
practitioner  in  withholding  them.  On  the  contrary,  his  doing  so,  would 
be  a  gross  dereliction  of  professional  duty,  and  an  unwarrantable  sacrifice 
of  the  health  or  perhaps  the  life  of  his  patient,  which  might  expose  him 
to  the  dangers  of  a  prosecution  for  mal-practice.  In  adopting  this  part  of 
tiie  rule  we  are  inclined  to  think  that  some  other  than  the  proper  meanmg 
must  have  been  attached  to  the  tbrm  patent.  It  is  often  used  as  syooni- 
mous  with  secret.  If  this  is  the  sense  in  which  it  was  used  by  the  associa- 
tion, their  reguhtion  is  not  only  proper,  but  necessary  to  the  safety  of  the 
public. 


The  New  Libhaut  or  Law   and  E^uitt.    M*Kinley  dc  Lesoure : 
Harrisburg.    1848. 

The  numbers  for  July  and  August  have  made  their  appearance,  and 
complete  Pritchard*s  excellent  Analitical  Digest    The  subjects  of  Sla- 
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rery,  Visitation  and  Search,  and  the  effect  of  a  remoTal  bj  a  master  ant 
stave  into  a  non-slave  holding  nation,  in  suspending  the  relations  between 
them,  are  largely  treated  of,  and  possess  at  this  time  a  pecnBar  interest 
The  appendix,  containing  the  American  Law  of  Evidence  in  Eqnitjr 
cases,  gives  great  additional  value  to  the  work. 


The  beautiiiiDj  printed  pamphlet  of  the  Pea  Patch  case  has  been  re- 
cehrea,  and  a  notioe  of  it  prepared  which  has  been  crowded  oat,  bftt  wiD 
appear  in  the  December  Nnmber. 

The  American  Female  PoeU^  by  Ca»oliiix  May,  pnUished  by  Lind* 
ssy  &  Blakistoiie,  Phihu,  is  one  of  the  most  elegant  publications  of  the 
time.  Miss  May  has  conferred  a  lasting  obligation  upoli  die  country  by 
die  judgment  and  good  taste  displayed  in  this  interesting  publication. 

The  Ladiee  Wreath,  published  in  New  York,  by  Martyn  &  Ely,  and 
edited  by  Mrs.  S.  T.  Martyn,  is  one  of  the  most  beautiful  periodicals 
published  in  this  country.  Its  contents  are  generally  excellent,  its  illus- 
trations beautiful  and  the  price  ($1  per  annum)  is  so  low  as  to  place  the 
work  within  the  reach  of  almost  every  one. 


17*  The  Agents  for  this  Periodical  having  been  changed  in  the  dtj  of 
Philadelphia,  some  irregularities  in  the  delivery  of  the  numbers  for  Oc- 
tober may  have  occurred  from  the  change  of  residence  of  the  subscri- 
bers. Any  such  irregukrity  wiD  be  corrected  on  application  to  the 
present  agent,  T.  B.  Pctskson ,  No.  98  Chestnut  Street. 

17  All  BUSINESS  communications  for  the  American  Law  Journal 
should  be  addressed  to  the  publuhers  at  Lancaster,  Penna,  All  vrorks  for 
review,  contributions,  and  other  communications  relative  to  the  editorial 
department  should  be  addressed  to  the  Editors  of  the  American  Law 
Joumalf^-either  at  Lancaster,  Penna.,  or  at  No.  6,  Mercantile  Library 
Buildings,  Philadelphia.  All  packages  sent  us  by  die  excellent  Express 
of  Adams  ic  Co.  reach  their  destination  in  safety. 


'  A  title  page  and  an  index  for  the  volume  of  the  Pennsylvania  I^aw 
Journal,  which  closed  with  the  June  number,  will  be  forwarded  to  sub- 
scribers with  the  December  number.  The  index  and  Htle  for  the  current 
number  of  the  American  Law  Journal  will  be  sent  at  the  close  of  the 
volume,  in  June  next. 
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Po$t  O/iee  Advtrtidng. — Ib  the  cmte  of  B.  C.  Doiington  v.  Mary  Dickson, 
in  the  Diitrict  Court  of  LancMtar,  Pa.  Hayi,  President,  delivered  the  opinion, 
on  the  30th  Oct  1848,  that,  under  the  act  of  Congreat  of  the  3d  March,  1845, 
ihe  lilt  of  letters  nncaUed  for  moat  be  inserted  in  the  newsp^>er  "having  Ae 
imgmt  dra^iam,**  and  that  inserting  the  list  in  a  paper  having  the  largest  cir- 
culation mikeeiif  or  towm  where  it  i$  primied  is  not  a  compliance  with  the  law. 
Judgment  for  the  Plaintiff. 
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Lambert  Oittingi  v.  The  Oeneral  Mutual  Insurance 
Company  of  New  York. 

1.  la  the  ciBe  of  bottomrj  and  hypothecatioii  of  « ihip  and  cargo,  at 
an  intarmediato  port  of  diitresi,  upon  a  damage  and  de&lcation  in  the 
?aloe  of  the  cargo,  the  adjoitment,  aa  regards  the  basis  of  ralae  upon 
iHiieh  it  is  to  be  computed,  is  to  refer  to  the  port  of  discharge  and  delifeiy 
and  not  to  the  port  of  distress  and  disbnrseraent. 

Chief  Justice  Frick  delivered  a  long  and  able  opinion 
from  which  we  make  the  following  extracts : 

**  The  facts  submitted  in  this  case  show  that  C.  Stetsen, 
being  the  owner  of  the  schooner  Emily  EUicott,  chartered 
her  to  the  plaintiff,  for  a  voyage  to  Smyrna  and  back 
again  to  Baltimore. 

At  Smyrna  she  took  on  board  a  cargo  of  figs»  for  and  on 
account  of  the  plaintiff,  which  were  in  due  form  insured 
by  a  policy  in  the  office  of  the  defendants. 

In  the  course  of  the  voyage,  the  vessel  became  crip- 

VoL.  VIII — 16 
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pled,  and  pat  into  St.  Thomas'  in  distress.  The  master, 
muder  the  necessity  of  the  case,  exeeated  a  bottomry  bond 
ap-^n  vessel  and  cargo,  to  cover  the  advances  there  made, 
which  it  is  admitted  were  propedy  chargeable  to  general 
average*  The  value  of  the  vessel  there  is  conceded  to 
have  been  5000  and  the  cargo  10,000  dollars*  The  vessel 
afterwards  arrived  safe  at  the  port  of  Baltimore ;  bot 
with  the  clurgo  damaged,  and  depreciated  in  valde,  at 
least  75  per  cent  Upon  these  facts  two  statements  of 
general  average  have  been  presented,  the  one  predicated 
npon  the  estimate  of  the  vessel  and  cargo  at  St  Thomas, 
the  port  of  distress;  the  otiier  based  apon  the  value  of 
ship  and  cargo  at  Baltimore,  the  port  of  discharge* 

The  point  presented  to  the  Court  upon  these  two  sepa- 
rate adjustments  of  average,  is  to  determine,  whedioF  in  ' 
the  case  of  bottomry  and  hypothecation  of  ship  and  cargo, 
at  an  intermediate  port  of  distress,  such  adjustment,  as 
regards  the  basis  of  value  upon  which  it  is  to  be  compu- 
ted, is  to  refer  to  the  port  of  distress  and  disbursement, 
or  the  port  of  discharge  and  delivery*  The  parties  in 
this  action  are,  by  consent,  the  assured  and  the  assurer  ; 
upon  the  admission  that  the  same  rights  and  principles 
(by  the  contract  of  indemnity  between  them)  must  govern 
the  case,  as  if  the  action  were  between  the  ship  owner 
(by  whom  the  bond  has  been  satisfied)  and  the  owner  of* 
the  cargo ;  inasmuch  as,  whatever  sum  he  may  legally  be 
compelled  to  pay  in  contribution,  may. by  reason  of  his 
policy  of  insurance,  be  recovered  against  his  Underwriters* 
With  this  necessary  explanation  of  the  rec^nrd,  the  actual 
parties  to  the  bottomry  being  considered  before  the  Court, 
I  proceed  to  examine  the  point. 

Simple  as  is  the  proposition,  yet  it  is  not  without  em- 
barrassment, from  the  fact  that  the  learned  counsel  who 
have  with  great  ability  and  research  argued  it,  find  no 
parallel  case  in  the  writers  on  Maritime  Law ;  and  it  is 
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probably  the  first  time  that  the  question  has  been  pre* 
sented  in  this  form  to  any  judicial  tribunal." 

*<  It  is  undeniably  a  case  of  disbursements ;  but  is  it 
such  in  view  of  the  authorities  cited,  where  each  party 
becomes  a  debtor  at  the  time  the  advances  are  made,  in 
proportion  to  his  interest  in  the  adventure?  Is  it  a  case 
of  fixed  responsibility  upon  the  parties  at  the  port  of  dis- 
tress ?  Is  it,  in  other  words,  a  loan  upon  the  credit  of 
the  owners  ?  If  so,  the  result  and  the  doctrine  contended 
for  would  necessarily  follow;  and  the  liability  would 
attach  at  once,  without  reference  to  the  fhture  fate  of  the 
voyage,  for  which  the  expenditure  was  made.  That  the 
master  might  sd  have  charged  his  owners,  is  part  of 
the  maritime  code.  He  might  upon  advances  made,  have 
drawft  bills  upon  them,  and  fixed  their  responsibility  un* 
der  any  and  all  contingencies.  The  liability  attaches 
at  the  time,  <<a«  he  ought  to  have  paid  the  money  on  the 
spot."  The  bills  for  his  accommodation  and  his  owners 
affirm  the  personal  liability  at  the  time  they  are  drawn, 
and  this  obligation  cannot  be  affected  by  any  subsequent 
event.  It  was  competent  for  the  master,  as  was  urged  in 
argument,  to  have  drawn  his  separate  bills  upon  the 
owner  of  the  ship,  and  the  owner  of  the  cargo,  and  (per- 
haps) in  that  way  have  fixed  the  separate  liability  of  each, 
which  in  the  present  view  of  the  case  is  not  a  subject  of 
inquiry.  He  might  even,  as  has  been  further  urged,  have 
executed  his  separate  bonds,  distinguishing  between  the 
ship  and  the  cargo,  and  the  advances  made  for  each. — 
But  of  the  effect  of  this  separation  of  the  interest  of  the 
parties  at  the  port  of  distress,  and  its  influence  upon  the 
final  adjustment  of  average,  it  is  not  necessary  to  inquire. 
The  case  here  presents  but  the  one  bond, — ^blending  the 
interests  of  both — ^hypothecating  ship  and  cargo,  and  in 
separating  the  interest  of  the  parties,  at  the  termination 
of  the  adventure,  I  am  to  inquire  upon  the  case  stated  for 
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the  opinion  of  the  Court,  what  is  the  legal  effect  and 
operation  of  this  bond? 

Referred  haek  to  this  enquiry  for  defect  of  snch  analo- 
gies in  the  Law  of  Insurance  as,  would  bind  and  control 
ihe  decision  of  it,  I  am  to  ascertain  the  true  design  of  the 
Contract  of  Bottomry*  In  the  first  place  it  differs  mate- 
rially from,  and  has  nothing  in  common  with,  a  simple  loan 
of  money.  In  a  loan,  the  money  is  at  the  iriskof  the 
borrower,  and  must  be  paid  at  all  events ;  but  in  bottomry 
the  money  is  at  the  risk  of  the  lender  during  the  voyage* 
Again,  where  a  loan  upon  the  credit  of  the  owner  can  be 
had,  it  is  never  resorted  to;  but  only  in  cases  like  the 
present,  where  all  other  means  are  ineffectuaL  To  pre- 
vent the  voyage  from  being  broken  up  and  an  immediate 
sacrifice  of  the  property,  the  parties  renew  the  adventure, 
upon  a  joint  mortgage  of  all  they  have  at  risk,  of  ship  and 
cargo.  The  stipulation  with  the  lender  is,  that  if  nothing  is 
saved  finally,  nothing  is  due ;  and  the  lender  shall  lose  his 
money.  But  if  the  ship  arrives,  he  shall  receive  back  his 
principal,  and  also  the  marine  interest  agreed  upon ;  and 
upon  the  arrival,  not  only  the  ship,  but  tken  the  person  of 
the  borrower  is  liable  for  principal  and  interest.  The  per- 
sonal responsibility  here^only  springs  up  upon  the  contin- 
gency looked  to  in  the  bond.  The  security  is  given,  but  the 
payment  is  made  to  depend  upon  the  event  of  the  voyage. 

It  is  nothing  to  say  that  a  benefit  is  consummated  to  the 
parties  at  the  time  of  the  loan.  Whether  or  not  it  was  a 
a  benefit,  was  to  depend  ultimately  upon  the  result  of  the 
voyage,  for  which  the  lender  upon  the  bottomry  became 
the  insurer.  It  is,  in  this  view,  like  to  a  condition  prece- 
dent at  common  law,  where  there  can  be  no  cause  of 
action  until  the  condition  was  performed ;  and  is  excluded 
from  that  class  of  cases  we  have  discussed  where  there 
is  no  condition  precedent ;  but  the  money  is  due  whether 
ship  is  lost  or  not.  There  it  is  rightfully  said:  "The  money 
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raised  must  be  repaid  because  every  party  was  under  an 
obligation,  unconditionally,  and  without  reference  to  any 
subsequent  event,  to  pay  at  the  place  where  the  disburse- 
ments became  necessary/*  And  this  because  it  was  due 
at  the  place  of  disbursement  But  where  it  was  only  to 
become  due  on  the  happening  of  a  subsequent  event,  the. 
liability  and  obligation  between  the  parties  must  have  re- 
lation to  that  event  in  point  of  time ; — and  it  seems  to  me 
the  contribution  between  the  parties  is  best  referred  to 
the  value  of  what  is  then  saved.  The  value  of  what  finally 
arrivee  is  the  valueofwhai  is  saved  in  acase  like  thepreseni; 
and  as  nothing  is  absolutely  due  upon  the  bond  until  some- 
thing is  finally  saved,  the  value  at  that  time  is  the  true 
value  in  contribution. 

In  following  out  what  I  believe  to  be  the  true  construc- 
tion of  this  contract,  I  have  not  been  unmindful,  that  it  may 
occasionally  work  a  hardship,  to  one  or  other  of  the  con- 
tributing parties.  But  in  the  risks  and  losses  attending 
maritime  adventures  of  thisnature,  whatmay  in  one  case 
favor  the  owner  of  the  cargo  may  in  another  benefit  the 
owner  of  the  ship.  It  is  at  least  a  rule  of  mutual  opera- 
tion; and  a  rule  that  is  mutual  tnay  be  said  to  be  just. — 
Where  there  is  no  positive  law  or  conceded  practice,  and 
the  case  is  one  of  novel  impression,  it  is  all  that  can  be 
asked,  if  the  court  arrives  at  conclusions,  which  are  in 
themselves  reasonable  and  just,  as  the  basis  of  their  de- 
cision. The  rule  in  this  instance  is  believed  to  be  of 
easier  and  more  practical  operation,  than  the  one  opposed 
to  it ;  which  refers  to  a  standard  of  value  and  contribution 
not  always  accessible,  at  least  not  accurately  so ; — and  as 
it  is  conceived,  that  it  can  work  neither  inconvenience  or 
injustice  in  its  future  application,  it  is  the  less  unhesita- 
tingly adopted  as  the  true  rule. 

The  judgment  is  therefore  to  be  entered  for  the  sum 
adjusted  and  ascertained  to  be  due  on  the  value  at  Balti- 
more, the  final  port  of  discharge. 
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THE  COMMONWEALTH  v.  CU»TIS  CANE. 
On  Certiorari. 

In  the  Court  of  Quarter  Seaiomfor  Pkiladelpkia. 

1.  The  coofietioii  oi  the  ttatntoiy  offence  of  dinyrinng  ft  religioiif 
meetiiig,  &e  ect  beiog  nlent  in  regard  to  die  mode  of  proceeding,  mnit 
be  according  to  theconrae  of  the  common  kw. 

The  opinion  of  the  court  was  delivered  by  Parsons^ 
J.  from  which  we  make  the  following  extract : 

This  case  comes  before  us  on  a  certiorari  directed  to 
James  Hudsoni  Esq.  a  justice  of  the  peace,  to  remove  the 
proceedings  before  him  of  the  conviction  of  the  defendant, 
for  an  alleged  disturbance  of  a  religious  congregation 
called  the  African  Methodist  Episcopal  Church  in  West 
Philadelphia,  in  violation  of  the  1st  section  of  the  act  of 
the  16th  of  March,  1847,  the  provisions  of  which  are  in 
substance  these  :  If  any  person  or  persons  shall  be  guilty 
of  disturbing  any  congregation,  society  or  meeting  assem- 
bled for  the  purpose  of  religious  worship,  or  asembled  for 
the  purpose  of  transacting  any  business  pertaining  to  reli- 
gious worship;  or  if  any  person  or  persons  shall  be  guilty  of 
encouraging,  aiding,  or  in  any  way  countenancing  any 
such  disturbance,  on  conviction  thereof,  before  any  judge, 
justice  of  the  peace  or  alderman  of  the  proper  city  or 
county  wherein  the  offence  shall  be  committed,  shall  pay 
a  fine  of  not  less  than  five  dollars,  nor  more  than  fifty 
dollars  and  costs,  at  the  discretion  of  the  judge,  justice,  or 
alderman  trying  the  same.  The  act  also  provides  that  if 
the  fine  imposed  is  not  paid,  the  defendant  shall  be  com- 
mitted to  the  jail  of  the  county  there  to  remain  and  be 
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.kept  in  close  confinement  till  the  fine  and  costs  are  ftilly 
paid. 

It  is  readily  perceived  that  this  act  is  highly  penal  ia 
its  character  and  introduces  into  oar  code  some  new  and 
almost  snrprising  features  relative  to  the  subject  on  which 
•legislation  is  had ;  also  as  to  the  manner  of  trial,  as  well  as 
punishment.  As  this  probably  is  the  first  conviction  under  ' 
the  law  in  the  state,  I  have  examined  the  subject  with 
considerable  attention  in  order  that  the  proceedings  under 
4t  maybe  properly  understood  and  hereafter  ri^tly  con- 
ducted. The  record  sets  forth  <<that  on  the  12th  of  Sep- 
tember, 1847  the  defendant  was  charged  on  the  oath  of 
Robert  Beatley  on  this  day  being  Sunday  that  he  did  dis* 
tarb  the  congregation  worshipping  Almighty  God  at  the 
'Afriean  Methodist  Episcopal  meeting  house  called  Mount 
Pisgah  in  West  Philadelphia,  that  a  warrant  issued,  that 
4he  defendant  appeared,  and  the  prosecutor  swore  that 
-^  defendant  did  disturb  the  said  congregation ;  aftor 
hearing  defendant  convicted  and  adjudged  to  pay  a  fine  of 
ten  dollars  besides  costs  and  stand  committed  till  sentence  if 
eemplied  with.  Defendant  not  pajring  the  fine  and  costs 
committed  to  prison  agreeably  to  the  act  of  the  the  16di 
of  March,  1847."    This  is  the  whole  of  the  record. 

In  the  Act  of  Assembly  under  which  this  prosecution 
was  commenced  there  is  no  provision  made  as  to  the 
form  of  prosecution,  or  conviction,  but  it  simply  gives  to 
the  magistrate  the  right  to  convict.  And  it  is  a  well  set- 
tled principle  that  where  an  Act  of  Assembly  simply  im- 
poses a  penalty  and  gives  authority  to  justices  of  the 
peace  to  take  cognizance  of  the  violation  thereof,  and 
precribes  no  method  or  form  for  the  prosecution,  the  con- 
viction must  be  in  accordance  with  the  roles  of  the  com- 
mon law,  and  the  whole  record  must  show  that  the  pro- 
ceedings have  been  conducted  in  all  respects  according  to 
the  course  of  the  common  law.    Such  I  apprehend  is  the 
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ease  in  all  eases  of  sammary  eonvietioBSy  Comth.  ts. 
Hardy,  1  Ashm.  410.  Where  magistrates  are  anthoriied 
to  proceed  to  the  examination  and  punishment  of  offenees 
in  a  sammary  manner  withont  the  intervention  of  a  jury 
soch  anthority  is  derived  directly  ftom  the  statntey  and  if 
tiie  form  is  prescribed  by  the  law  it  most  be  strictly  pop- 
saedy  for  from  it  all  their  power  is  derived.  Bat  where 
BO  regolations  are  prescribed  by  the  statate  imposing  the 
penalty  then  the  conviction  must  be  in  the  form  and  nian- 
ner  prescribed  by  the  common  law,  and  unless  the  pro- 
ceedmgs  are  thus  conducted  the  conviction  is  void.  It 
may  not  be  improper  to  remark  that  in  my  opinion  if  the 
legislature  designed  to  give  jurisdiction  to  magistrates  to 
convict  in  this  summary  way,  it  would  have  been  well  to 
have  prescribed  the  regulations  thereof,  and  then  given  the 
right  of  appeal ;  but  they  have  not  done  so,  therefore  we 
must  presume  they  designed  that  the  conviction  should 
be  in  the  manner  known  to  the  law,  and  in  that  way  made 
it  the  subject  of  revision. 

We  are  convinced  that  the  record  of  this  conviction  is 
not  in  accordance  with  law  and  therefore  the  proceedings 
are  reversed. 


Umied  Staiei  Circuit  Court  for  Louiiiama.     Tjfler  e. 
Devd.    (1  Code  Reporter,  90.) 

INJUNCTION — PATENT  RIGHT — INVENTION. 

Motion  for  an  injunction,  to  prevent  the  infringement 
of  an  alleged  patent  right.  fleU,  That  a  machine  is  pat- 
entable, only  when  it  is  substantially  new.  An  invention 
in  mechanics  consists,  not  in  discovery  of  new  principles, 
but  in  new  combinations  of  old  principles.  Where  an  in- 
ventor claims  to  have  invented  more  than  he  has  actually 
invented,  the  patent  is  void. 
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EDWAEB  C.  DARLINGTON  v.  MARY  DICKSON,  P.  M.  OF 
LANCASTER. 


June  Term^  1848,  No.  69}  Amicable  Action  on  the  coie^ 
submitted  to  the  District  Court j  on  a  case  stated. 


1.  Under  die  aet  of  CongreM  of  3d  Mirch,  1845,  the  list  of  lettere  im- 
ciDed  for  at  the  poet  oAoe  miiet  be  ineerted  in  the  nempKper  ^  having 
ike  largest  circulaUon^^  and  an  inaertion  in  a  paper  hafing  the  krgeat  dr- 
cnlatlon  only  in  the  city  or  town  tohere  it  isprinUdt  if  not  a  compliance  wiA 
tiieUw. 

By  the  case  stated,  it  appears  that  the  Intelligencer  has 
the  greatest  circulation  in  the  city  of  Lancaster;  bntthat 
the  Examiner  and  Herald  has  a  greater  circulation  in  and 
ont  of  the  city  than  the  Intelligencer^  in  other  words, 
that  it  has  the  largest  circulaOoningeneraL  It  also  appears 
that  the  greater  number  of  letters  remaining  in  the  post 
office  in  Lancaster,  are  for  persons  residing  out  of  the 
city. 

The  plaintiff  claims  the  privilege  of  advertising  the 
letters  uncalled  for  in  the  Lan.  P.  O.  in  his  paper  (The 
Examiner  and  Herald)  as  ^^having  the  largest  circulation^** 
whereas  the  P.  O.  has  given  the  advertisements  to  the  In- 
telligencer, as  ^^having  the  largest  circulation''  tn  the  town; 
and  the  question  is,  whether  under  the  Act  of  Congress, 
*<  To  reduce  the  rates  of  postage,  to  limit  the  use  and  cor- 
rect the  abuse  of  the  franking  privilege,  and  for  the  pre- 
vention of  frauds  on  the  revenues  of  the  post  office  de- 
partment," passed  March,  3,  1845,  the  Intelligencer  or 
the  Examiner  Sl  Herald,  is,  by  its  circulation^  entitled  to 
the  advertisement  of  the  uncalled  for  letters. 
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By  the  second  clanse  of  the  18th  section,  it  is  enacte49 
as  follows,  viz :  **And  all  adTertisemtnts  made  under  the 
order  of  the  Post  Master  General,  in  a  newspaper  dr 
newspapers,  of  letters  uncalled  for  in  any  post  office  shall 
be  inserted  in  the  papers  or  paper  of  the  town  or  place 
where  the  office  adyertising  may  be  situated,  having  the 
largest  circolation,  provided  the  editor  or  editors  of 
snch  paper  or  papers  shall  agree  to  insert  the  same  for  a 
price  not  greater  than  that  now  fixed  bylaw ;  and  in  case 
of  question  or  dispnte  as  to  the  amount  of  circulation  of 
any  papers,  the  editors  of  which  may  desire  this  adver- 
tising, it  shall  be  the  duty  of  the  postmaster  to  receive 
evidence  and  decide  upon  the  fiK^t" 

The  newspaper  of  the  place,  where  the  P.  O.  is  sit- 
uated  '^having  the  largest  circulation,"  has  ordinarily  the 
greatest  circulation  in  that  place ;  which  was  a  good 
reason  for  the  enactment  designating  the  paper  hatkig  ike 
iargertdrcutatianf  in  general  terms,  as  the  one  in  which  the 
advertisement  of  letters  uncalled  for,  should  be  inserted* 
Tliere  is  no  ground  to  warrant  a  restriction  of  these 
general  terms.  To  construe  them, — having  the  largest  cir- 
culation tn  tke  town  or  placet  is  to  change  their  meaning : 
it  would  make  the  provision  different  from  what  Congress 
made  it,  who,  had  they  intended  thustQ  restrain  it,  would 
have  used  another  form  or  collocation  of  words ;  as,  for 
instance,  *  sha|l  be  inserted  in  the  paper  or  papers  of  the 
town  or  place  where  the  office.  Sec.  having  the  largest 
circulation  therdn^^  or,  <shall  be  inserted  in  the  paper  or 
papers  having  the  largest  circulation  in  the  town  or  place 
where  the  office,'  Sec. 

The  manifest  difference  of  sense  in  these  forms  of 
expression,  makes  it  evident  that  congress  could  not  have 
intended  to  designate  the  paper  having  the  greatest  cir- 
culation in  the  town  or  place  merely  where  the  office  is 
situated— otherwise  they  would  have  used  the  language 
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jast  mentioned,  or  some  other  similar  form  of  words,  to 
.express  snch  intention. 

Where  there  is  no  ambiguity,  the  ordinary  grammatical 
sense  of  the  words  conveys  the  only  true  meaning.  Here. 
there  is  no  ambiguity :  the  paper  having  the  largest  cir- 
culation, is  the  paper  which  distributes  the  greatest  num- 
ber of  copies  abroad,  without  reference  to  locality.  The ' 
term,  <<farge#^  circulation,'*  will  bear  no  other,  and  least  of 
all,  a  reHricHve  construction. 

The  greater  number  of  the  letters  remaining  in  the 
post  office  at  Lancaster,  being  according  to  the  case  stated, 
for  persons  residing  out  of  the  city,  there  is  nothing  in  the 
facts  of  the  case,  to  justify  a  departure  from  the  unequiv- 
ocal sense  of  the  terms,  ^<  having  the  largest  circulation/' 
which  express  the  ^condition  best  adapted  to  attain  the 
object  of  notice  to  those,  to  whom  the  letters  uncalled  for 
are  addressed.  ' 

Post  offices  are  established  not  only  in  large  towns 
but  in  the  smallest  villages  and  other  places, — for  the  ac- 
eonmiodation  of  rural  districts,  as  well  as  the  dense  com- 
munities of  populous  cities.  Suppose  two  papers  in  a 
village;  one  having  half  a  dozen  subscribers  in  the  village 
but  many  hundreds  out  of  it;  the  other,  a  dozen  in  the  vil- 
lage and  not  half  a  dozen  out  of  it :  if  the  one  having  the 
greatest  circulation  in  the  village,  were  selected  to  adver- 
tise, the  persons  to  whom  the  uncalled  for  letters  belonged 
would,  for  the  most  part,  receive  no  notice ;  whereas  by 
advertising  in  the  other,  the  most  extensive  notice  would 
be  given  to  them :  and  that  is  evidently  the  design  of  the 
law. 

Where  a  post  office  is  situated  in  a  small  town,  and 
the  usual  or  ordinary  delivery  extends  beyond  its  pre- 
cincts, it  will  commonly  happen,  (as  in  this  case,)  that  the 
greater  part  of  the  letters  remaining  in  the  office,  will  be 
such  as  are  addressed  to  persons  of  the  vicinity,  and  not 
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of  the  town.  Hence,  the  paper  of  the  **  largut  drcMiaiUmt^^ 
not  the  paper  having  the  greategt  cirealation  in  the  toioM, 
it  best  adi4;»ted  to  ftimish  the  owners  of  the  nnealled  for 
letters  with  the  information  intended  by  the  Act  of  Con- 
gress. 

For  these  reasons.  I  am  of  opinion  that  upon  the  case 
stated,  the  editor  of  the  Examiner  &;  Herald  is  entitled 
to  have  the  advertisements  of  the  letters  uncalled  for  in 
the  post  office  of  Lancaster,  inserted  in  his  paper,  and 
that  if  he  has  complied  with  the  profriio  in  the  clause  above 
quoted,  in  relation  to  the  prices,  he  is  entitled  to  recover. 

A.  L.  HAYES. 


finpttmt  dourt  of  lleitnsslnanit 


ABSTRACTS  OF  DECISIONS  OF  THE  SUPREME 

COURT,  FOR  THE  WESTERN  DISTRICT. 

SEPTEMBER  TERM,  1848. 

Reported  for  the  American  Law  Journal  iy 
James  S.  Craft,  Esq. 

FIFTH  JUDIOIAL  DlflTBIOT,— ALLBOHANY  COUNTY. 

Haffeg^i  admW.  vi.  Logan. — ^It  is  not  necessary  to  set 
out  a  special  contract  in  the  statement  of  a  claim  under  a 
Mechanic's  Lien  since  the  Act  of  16th  April,  1845,  Bolton 
V.  Johns,  5  Barr,  145.  <<  This  decision  is  too  fresh  in  the 
odour  of  judicial  sanctity  to  admit  of  doubt  or  question.^' 
Actual  payment  of  the  purchase  money  is  necessary  to 
establish  the  character  of  an  innocent  purchaser  as  ruled 
in  the  case  cited.    Per  Coulter,  J.    Sept.  18. 
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WUion  far  me  v.  Tptmg. — ^Aji  attorney  at  law  has  au- 
thority to  submit  the  decision  of  a  case  to  an  umpire  as 
well  as  to  arbitrators.    Per  Coulter,  J.  Sept  12. 

Cunningham  v.  PanL  An  appeal  from  a  Justice  of  the 
peace  lies  within  twenty  days  from  final  proceeding  by  the 
Justice.    Per  Bell,  J.  Sept  11. 

Metejf  V.  Matkewi. — One  defendant  may  be  admitted  to 
prove  that  he  was  principal,  and  the  other  defendants 
sureties  in  a  joint  obligation  if  called  by  the  plaintiff,  with 
ii4  awn  auent.    Per  Rogers,  J.   Sept  14. 

In  Re  Beder^i  Road. — ^If  the  surveys  returned  differ 
from  the  lines  or  marks  of  the  road  on  the  ground,  the 
road  is  to  be  opened  by  the  latter,  or  by  the  information 
of  those  who  were  present  when  the  lines  were  run. — 
The  Quarter  Sessions  have  no  power  to  interfere  with 
the  proceedings  after  their  affirmance  in  the  Supreme 
Court    Per  Curiam.    Sept.  11. 

Baldwin  twp.  v.  £Kff^.— Although  a  slave  may  be  defec- 
tively registered,  his  settlement  follows  that  of  his  master 
de  facta. 

Sembkf  That  after  receiving  the  services  of  a  slave 
until  a  settlement  be  gained  as  above  by  him,  a  master  is 
estopped  from  denying  his  liability  to  the  township  in 
which  such  slave  becomes  chargeable  according  to  such 
settlement  S.  P.  as  Ferguson  twp.  v.  Buffalo  twp.  6  S. 
&  R.  104.  The  value  of  the  services  of  an  unrecorded 
slave  cannot  be  recovered  on  quantum  meruit  against  the 
master,  ignorant  of  such  defect  in  the  registry.  6  W.  & 
a.  357.  S.  P.    f  er  Rogers,  J.  Sept  15. 

In  the  peHtion  af  T.  B.  Taung. — ^A  certiorari  to  the 
common  Pleas  will  not  be  quashed  for  want  of  a  special 
allocatur,  where  such  allowance  is  a  matter  of  right.  The 
Supreme  Court  will  allow  it,  nuncpra  tunc.  . 
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Under  the  Act  of  13th  April  1791,  such  certiorari 
mast  be  sned  out  within  seven  years,  by  analogy  to  the 
time  allowed  for  a  writ  of  error  or  appeal,  in  order  to  re- 
move a  decree  to  execnte  the  contract  of  an  intestate  for 
the  conveyance  of  real  estate. 

Church  tf  Carothen  v.  CMjfith  tf  Dixon. — Fixtures 
erected  by  the  tenant  on  ground  leased  for  a  term  of  years 
are  to  be  treated  as  chattels,  not  only  in  regard  to  the 
lessor  bat  all  other  persons.  They  are  therefore  not  the 
subject  of  a  mechanic's  lien. 

On  sundry  executions,  some  against  one  of  the  members 
of  a  firm,  and  others  against  the^firm  generally,  the  sheriff 
returned  only  a  sale  of  the  personal  property  of  the  firm. 
The  proceeds  of  such  sale  were  distributed  to  the  partner- 
ship creditors,  although  the  executions  against  the  indi- 
vidual member  of  the  firm  were  received  by  the  Sheriff 
before  those  against  all  the  partners.  Decided  on  the 
ground  that  the  amount  of  the  sales  being  insufficient  to 
pay  the  partnership  debts,  such  result  proved  that  a  sale 
of  the  interest  of  the  individual  member  would  have  been 
unproductive,  therefore  useless  and  unnecessary.  Presi- 
dent Judge,  Hopewell  Hepburn.  Opinion  of  the  Dis- 
trict Court  of  Allegheny  county,  approved  as  < 'lucid  and 
accurate.''   Sept  18. 

Alexander's  admWi.  v.  Leckjf.  A  former  Sheriff  may 
plead  the  statute  of  limitations  against  a  claim  for  the 
surplus  arising  from  a  sheriff's  sale  (after  satisfying  an 
execution  against  a  defendant)  in  an  action  brought  by 
sach  execution  defendant  after  a  lapse  of  six  years.  Per 
Bumside,  J.    Sept.  11. 

Beale  v.  Buchanan. — ^Where  there  are  two  pleas,  one  of 
fact,  as  payment,  &c.  and  another  in  law,  muuI  tiel  record^ 
the  court  may  try  either  first  at  their  discretion,  but  it 
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must  appear  that  they  did  try  both*  An  entry  of  jndg- 
mentonthe  verdict  is  not  evidence  of  trial  of  the  pleaof  mif 
iid  fteardf  but  such  judgment  will  be  applied  only  to  the 
verdict  [Vide  Baxter  vs.  Graham  5  Watts,  418;  Share  vs* 
Hunt  et  ah  0  S.  &  R«  404 ;  Shirtz  vs.  Shirtz,  5  Watts, 
255,  which  were  entries  of  judgment  generally.]  Per 
Rogers,  J.    Sept«  11* 

.  Bradtenridge  v.  Arthurs. — ^It  is  discretionary  in  the 
eourt  trying  a  cause  in  order  to  prevent  injustice,  to  admit 
as  rebutting  evidence,  that  which  strictly  should  have 
been  introduced  in  chief. 

Declarations  of  a  person  claiming  under  a  deed  that  it 
was  signed  by  the  apparent  grantor,  are  not  evidence  ta 
prove  its  authenticity.    Per  Rogers,  J.  Sept  11. 

Wagner  v.  Wagner. — ^When  a  defendant  pays  a  debt 
after  suit  is  brought,  he  is  still  liable  for  the  costs  which 
had  accrued  at  the  time  of  such  payment  Per  Coulter,  J^ 
Sept.  18. 

Mareheadv.  Pajm^.— -A  judgment  sighed  before  the  ex* 
piration  of  the  tenth  day  under  a  rule  requiring  an  affidavit 
within  ten  days  after  the  return  day,  is  premature  and 
irregular.    Per  Curiam.    Sept  11. 

Clark  V.  ^uigtey. — An  action  of  trespass  td  et  arnds, 
for  debauching  the  pbintiff 's  wife,  dies  with  t)ie  person. 
Per  Bumside,  J.    Sept  11. 

Lapdejf  v.  Lapdejf. — ^A  devise  by  testator  of  the  plan- 
tation on  which  he  resided  to  his  four  sons,  to  be  equally 
divided  between  them  according  to  quantity  and  quality, 
each  of  said  sons  so  receiving  land  to  pay  $75  towards  a 
fund  to  be  divided  among  the  sisters  **  and  if  any  one  of 
mjf  ions  ikould  die  brforetkey  kave  iauej  their  part  or  portion 
ihaU  be  equally  divided  between  the  surviving  brothers  "  con* 
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stitutes  an  estate  tail  general  in  the  premises  with  re- 
mainder in  fee  to  the  survivors,  and  upon  the  decease  of 
one  without  issue,  the  devise  in  remainder  takes  effect. 

If  real  estate  be  given  to  several,  with  a  limitation  over, 
if  any  die  under  twenty  one,  to  the  survivors,  the  shares 
of  such  as  die  under  that  age  will  vest  in  the  persons 
then  surviving  and  also  in  the  representatives  of  those 
who  have  previously  died  having  attained  that  age  and 
leaving  issue. 

A  judgment  de  terris  against  the  shares  in  the  hands  of 
the  survivors  allotted  to  them  in  severalty  afterwards,  but 
originally  devised  to  all,  when  rendered  in  an  action 
brought  to  recover  the  legacies  bequeathed  to  the  testa- 
tor's daughters,  is  not  evidence  in  an  ejectment  brought  by 
such  survivors  tojecover  the  land.   Per  Bell,  J.  Sept.  18. 

Biggert  v.  Dintmoor^  et  al. — ^In  an  action  of  ejectment 
brought  to  enforce  the  payment  of  the  balance  due  on  a  mort- 
gage the  defendants  will  not  be  allowed  to  shew  that  the 
plaintiff  was  a  trustee  for  a  life  estate,  which  had  expired, 
inasmuch  as  the  mortgage  deed  clearly  vested  the  legal 
estate  in  the  trustee  plaintiff.    Per  Coulter,  J.  Sept    23. 

Chimes  V.  Percival. — Service  by  the  plaintiff  himself  of 
a  notice  to  a  justice  of  the  peace  preparatory  to  bringing 
a  suit  for  the  penalty  of  $50  for  marrying  a  minor  contrary 
to  the  Act  of  Assembly,  will  not  dispense  with  the 
necessity  of  his  signature  or  that  of  his  attorney  to  such 
notice.    Per  Curiam.    Sept.  18. 

Hill  V.  Overseen  Jefferson  twp. — ^A  court  of  equity  has 
power  to  grant  a  new  trial  only  after  a  verdict  on  an  issue 
sent  to  a  court  of  law  to  take  the  opinion  of  a  jury  on  a 
matter  of  fact,  but  never  in  an  original  action  of  which 
the  court  of  law  has  exclusive  jurisdiction.  Per  Curiam. 
Sept.  18. 
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McClurg  V.  Barker. — The  averment  of  an  acknowledg- 
ment that  plaintiff  had  transferred  to  defendant  one  half 
of  a  tract  of  land  which  when  sold  by  defendant  he  would 
account  for  its  proceeds — ^and  that  a  sale  was  made  for  a 
certain  snm,  is  not  a  statement  of  sufficient  cause  of  action 
in  assumpsit    Per  Curiam.      Sept.  18. 

Porterfield  v.  Winebeddk. — ^An  offer  by  the  defendant  in 
an  action  brought  against  him  for  maliciously  making 
complaint  for  surety  of  the  peace,  that  plaintiff's  general 
character,  after  the  complaint,  was  bad,  is  incompetent 
evidence. 

The  rule  as  to  presuming  pialice  from  the  want  of  prob- 
able cause  stated  by  Justice  Parke  in  Mitchell  v.  Jackson, 
5  Bamw.  &  Adolph.  514,  extracted  and  adopted. 

Words  which  might  prove  probable  cause,  if  used 
without  provocation,  will  not  have  that  effect,  if  provoked 
in  a  scolding  match. 

The  sentence  of  the  court  of  Quarter  Sessions,  dis- 
charging the  plaintiff  in  the  case  of  surety  of  the  peace 
and  that  the  prosecutor  should  pay  the  costs,  is  evidence 
in  this  suit,  and  tenMe  sufficient  to  throw  the  burthen  of 
proof  of  probable  cause  on  the  defendant. 

Mere  belief  of  the  prosecutor  is  no  evidence  of  probable 
cause.  There  must  be  facts  authorizing  a  reasonable  man 
to  entertain  such  belief  and  that  he  was  actuated  by  an 
honest  and  fair  intent  to  bring  a  suspected  culprit  to  jus^ 
tice.    Per  Coulter,  J.    Sept.  23. 

Maxwell  v.  BeUzhoover. — Where  the  plea  of  the  garni- 
shee in  foreign  attachment  admits  the  claim  on  which  his 
liability  is  alleged,  but  offers  new  and  distinct  matter  to 
avoid  it,  the  plaintiff  should  demur,  or  traverse  the  facts, 
and  may  be  compelled  by  rule  to  reply»  but  until  he  does, 
it  is  error  to  non  suit  him  for  not  proceeding  to  trial.— 
Per  Coulter,  J.  Sept  12. 
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Peppard  et  ux.  v.  D^d/.-^Devise,  '*  as  to  such  worldly 
estate,  wherewith  it  hath  pleased  God  to  bless  me,  I  give 
and  dispose  of  the  same  as  follows,  viz :  (after  giving 
some  separate  estate  to  S.)  **I  devise  the  remainder  of  my 
estate  real  and  personal  to  all  my  surviving  children,  sub- 
ject to  the  payment  of  my  debts  and  reserving  one  third 
of  the  profits  to  my  wife  during  her  life,"  passes  an  estate 
in  fee  to  such  surviving  children. 

Partition  will  not  enlarge  or  vary  the  estate  of  any  of 
the  parceners.  Quere  of  owelty  allowed  or  received  ? — 
Per  Coulter,  J. 

Woods  V.  Halsey. — Docket  entries  and  the  Sheriff's 
docket  are  evidence  where  the  writs  of  execution  are 
lost.    Per  Burnside,  J.  Sept.  23. 

Denny  son  et  aL  v.  Leech  fy  Co. — Judgment  by  default 
taken  under  the  Act  of  13th  of  June,  1836,  set  aside,  be- 
cause the  narr.  was  not  filed  until  after  the  return  day  of 
the  writ  (8  W.  43)  under  the  66th  rule  of  the  District 
Court,  because  the  amount  stated  in  the  narr.  varies  from 
that  in  the  affidavit.  In  such  case  the  judgment  might  be 
sustained  on  a  remittitur  of  the  excess,  but  here  the  sum 
declared  for  is  the  test  and  therefore  not  acceptable  to 
the  plaintiff. 

An  amendment  enlarging  the  aiiiount  of  damages 
claimed  will  not  have  a  retrospective  effect. 

Where  a  judgment  is  opened  without  restriction,  it  re- 
mains as  a  security  for  what  may  be  finally  found  due,  but 
the  burthen  of  proof  on  the  pleadings  rests  on  the  plaintiff. 
Per  Rogers,  J.    Sept.  19. 

Anstrutz  v.  Fitzsimnions. — The  assent  of  the  partners  of 
a  petitioner  for  bankruptcy  to  a  set  off  being  made  after 
petition  sustained  on  Miller  v.  Black,  1  Barr,  420.  Per 
Bell,  J.    Sept.  18. 
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McKdvjf  V.  Wilton. — ^An  assignment  of  error  <^that  sev- 
eral connts  are  defective  "  without  specifying  the  defects, 
will  not  be  regarded  in  a  court  of  error.  (2  Binn.  509,  re- 
peated.)   Per  Bamside,  J.  Sept.  28d. 

MiUenberger  v.  Beacom^i  heirs. — The  estate  of  a  ground 
landlord  under  a  perpetual  lease,  is  such  an  insurable  in- 
terest as  will  authorize  him  to  insure  the  buildings  erected 
on  the  ground  in  his  own  name,  for  his  own  benefit. 

One  may  insure  the  property  of  anuther  without  pre- 
vious authority,  and  it  will  enure  to  the  party  intended  to 
be  protected  upon  the  subsequent  adoption  of  it  by  him, 
even  after  a  loss  has  occurred. 

To  enable  the  beneficiary  to  sue  upon  the  policy  directly 
he  must  be  expressly  named  in  it  or  ihe  interest  of  all 
concerned  must  be  covered  generally  or  specially,  but  if 
the  agent  receives  the  fund  he  is  liable  in  an  action  for 
money  had  and  received,  if  plaintiff  can  shew  his  adoption 
of  the  acts  of  agency  and  his  ratification  of  it  before  or 
after  the  loss. 

The  question  of  agency  and  for  whom  the  insurance 
was  intended  is  one  of  fact  for  the  jury,  and  the  right  of 
the  insurers  to  repair,  &c.  if  reserved  in  the  policy,  is  a 
circumstance  authorizing  some  presumption  thut  the  les- 
sees had  an  interest  in  the  policy.    Per  Bell,  J.    Oct.  16. 

Weaver  v.  Wood. — Notwithstanding  the  recital  in  an 
unsealed  writing  of  the  receipt  of  one  dollar,  and  the 
release  of  rent  afterwards  to  accrue,  as  the  consideration 
of  the  surrender  of  possession  of  leased  premises,  such 
surrender  may  be  given  in  evidence  as  the  consideration 
of  another  bargain  by  the  landlord  to  renew  the  lease. 

An  action  lies  on  a  promise  to  make  a  lease,  and  a  jury 
may  fix  the  rent  and  term  from  evidence.  Per  Gibson,  J. 
Oct.  16. 


Digiti 


ized  by  Google 


200  SUPREME  COURT  OP  PENNSYLVANIA. 

Moore  v.  Small. — ^An  agreement  of  one  claiming  land  by 
occupation  to  give  it  up,  on  a  promise  of  the  owner  to 
pay  money,  accompanied  by  evidence  of  the  owner's 
leasing  to  another,  assessment  to  the  owner  and  payment 
of  taxes,  will  prove  a  relinquishment  of  such  occupier's 
right  although  the  payment  of  the  money  be  not  shewn  and 
it  will  be  presumed  after  six  years. 

Potts  V.  Gilbert,  3  Wash.  C.C.  R.  475,  as  assailed  in  Over- 
field  V.  Christie,  7  S.  &  R.  177,  denied. 

Evidence  of  an  acknowledgment  by  occupant  that  he 
had  released  will  not  be  construed  to  mean  a  sealed  release 
of  such  a  right,  as  a  surrender  would  have  been  operative 
by  parol.     Per  Burnside,  J.  Oct.  12. 

EstaU  of  W.  J.  Wells.— The  Orphans'  Court  of  Penn- 
sylvania have  the  power  to  compel  Guardians  to  settle  the 
accounts  of  their  wards,  after  the  dissolution  of  their  rela- 
tion by  the  attainment  of  majority  by  the  wards.  (17  S.  4& 
R.  314;  1  Pa.  282 ;  2  W.  494;  7  W.  &  S.  49 ;  7  Barr, 
464)  and  the  10  <^  of  the  Act  of  1832  requiring  triennial 
settlements  during  the  ward's  minority  and  final  settlement 
afterwards  does  not  impair  that  power.  The  court  may 
require  guardians  to  file  their  answer  to  the  citation  im- 
mediately in  the  oflice  of  the  Clerk  of  the  court  or  with 
the  Register  who  will  certify  it  in  due  course,  but  it  is 
error  to  dismiss  such  a  citation  from  the  Orphans'  Court 
with  direction  to  apply  to  the  Register.  Per  Bell,  J. 
Sept.  11. 

Norton  V.  ComHh. — An  indictment  will  lie  against  two 
or  more  persons  for  a  conspiracy  to  pass  a  three  dollar 
counterfeit  note  of  a  chartered  bank  of  the  state  of  Ohio, 
although  such  notes  are  prohibited  by  statute  in  Pennsyl- 
vania. Whether  the  p.assage  of  such  a  counterfeit  note 
by  an  individual  is  a  crime  ?     Per  Coulter,  J.     Oct.  20. 
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Lee  V.  Lee. — ^An  order  of  the  Court  below,  requiring 
the  defendant  to  commence  his  case  by  exhibiting  a  writ- 
ten contract  respecting  the  transfer  of  land,  before  parol 
evidence  was  given  of  such  a  writing  or  its  existence  pre- 
mised by  his  counsel,  is  error. 

So  is  the  exclusion  by  the  court  of  any  parol  evidence 
of  the  contents  of  what  the  defendant  alleged  to  be  a 
written  contract  for  the  sale  of  the  premises  in  question, 
because  in  the  opinion  of  the  court  the  previous  existence 
and  execution  of  the  contract  was  not  proved  and  the 
paper  in  the  language  of  the  Court  was  unfinished,  and 
merely  heads  of  a  will  drawn  up,  for  execution.  The 
question  in  such  cases  is,  whether  prima  facie  tlie  party 
has  proved  that  the  paper  was  executed  and  did  exist  and 
has  been  lost  and  due  search  made  for  it. 

A  refusal  to  direct  the  plaintifi^'s  counsel  to  demur  to 
evidence  and  the  denial  of  the  request  of  the  defendant's 
counsel  that  unless  a  demurrer  is  filed  he  shall  be  permit- 
ted to  address  the  jury  on  the  facts  of  the  case,  is  error. 

It  is  the  duty  of  the  jury  under  their  oath  to  render  a 
verdict  on  the  whole  evidence  submitted,  subject  to  the 
charge  of  the  court,  and  although  sporadic  cases  may  occur 
of  juries  disregarding  the  law  as  laid  down  to  them,  the 
remedy  is  by  new  trial,  and  such  cases  will  not  justify  a 
departure  from  the  well  defined  practice. 

The  party  who  desires  to  test  the  insufficiency  of  evi- 
dence may  demur  to  it,  or  require  the  opposite  party  to 
reduce  his  evidence  to  writing  and  move  the  court  to  reject 
it,  or  when  it  is  offered  by  the  plaintiff  move  for  a  non  suit. 

What  is  sufficient  evidence  of  a  parol  sale  and  change 
of  possession  to  rescue  it  from  the  dominion  of  the  statute 
of  frauds  fully  considered.     Per.  Coulter,  J.     Oct. 

Hardin  et  al.  v.  Hays. — Under  a  will  the  devisee  is 
entitled  to  an  estate  in  fee,  although  no  words  of  inheri- 
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tance,  by  reason  of  the  charge  out  of  that  part  of  the  real 
estate  devised  to  him  which  subjects  it  to  the  payment  of 
a  legacy  of  $50,  $25  in  one  year  and  $25  in  the  next  year. 

Proof  of  the  declarations  of  a  deceased  subscribing  wit- 
ness to  a  will  that  the  testator  was  not  in  his  right  mind 
when  the  will  was  drawn  and  executed,  that  he  regretted 
having  drawn  it,  or  any  thing  to  do  with  it,  and  that  it 
ought  to  be  burnt  or  destroyed,  erroneously  rejected,  and 
if  one  of  the  witnesses  to  a  will  give  evidence  impeaching 
the  testator's  sanity,  the  party  introducing  him  may  prove 
that  he  swore  differently  at  a  former  trial,  and  give  in 
evidence  the  notes  of  his  testimony  at  such  former  trial. 

After  such  contradictory  evidence,  the  whole  should  be 
submitted  by  the  court  to  the  jury,  with  a  strong  expres- 
sion that  it  was  entitled  to  but  little  weight,  but  it  was 
error  for  the  court  to  repudiate  it  entirely  and  to  admit 
evidence  of  handwriting  of  the  witness  as  if  he  were  dead, 
or  out  of  the  jurisdiction  of  the  court.  The  whole  evi- 
dence of  the  witness  must  be  taken  together  and  a  party 
cannot  avail  himself  of  one  portion  of  it  and  discard  the 
remainder. 

Where  general  imbecility  of  mind  of  a  testator  is  proved, 
it  is  not  sufficient  to  establish  a  will  that  lucid  intervals 
were  proved  both  before  and  after  the  making  of  it,  in 
the  absence  of  any  proof  of  his  condition  on  the  day  it 
was  executed.  There  is  no  presumption  that  a  lucid  in- 
terval once  proved,  shall  continue. 

The  competency  of  the  testator  to  make  a  will  must  be 
decided  by  the  jury  at  the  point  of  time  when  it  was  ex- 
ecuted. 

6th  Judicial  District — Eric,  Cratrford.   Venango  and 

Warren  counties. 
Bowler  Sc  Wife   Exrs.  Griffith  v.  Lang. — The  statute 
of  limitations  as  to  simple  contracts  will  not  bar  an  action 
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of  ejectment  brought  within  twenty  years  by  one  who 
purchased  land  jointly  with  another  and  paid  more  than 
his  share  of  the  purchase  money  and  brought  this  action 
to  recover  back  such  surplus.    Per  Coulter,  J.    Oct. 

Sharks  v.  CommonweaUh. — ^It  is  not  error  to  sentence  a 
defendant  on  an  indictment  found  <a  biW^  omitting  the  word 
'Hrue:'    Per  Coulter,  J.    Sept. 

Kay  tf  Co.  v.  Allen. — ^A  guaranty  or  request  to  credit 
given  previous  to  the  credit  being  afforded,  will  not  dis- 
pense with  the  notice  to  the  guarantor  of  the  acceptance 
of  his  guarantee,  which  notice  is  necessary  to  bind  him« 
Per  Bell,  J.    Oct.  7. 

Preibjfterian  Cangregatian  of  Fair  view  t.  Sturgeon^  et  al. 

Where  two  congregations  of  the  same  name  claimed 
property  devised,  parol  evidence  is  not  admissable  to 
prove  which  of  them  testator  meant  should  enjoy  it,  if 
there  was  but  one  of  the  name  when  it  was  written. 

The  main  point  of  this  case  is  that  decided  in  Comth. 
V.  Green,  4  Whart.  581.    Per  Coulter,  J.    Oct. 

Hari  V.  Rogen^  admr. — One  of  two  joint  mortgagors 
who  pays  all  the  mortgage  money  has  a  right  to  keep 
such  mortgage  alive,  and  )iave  it  sued  out  for  his  use, 
after  its  assignment  to  him,  notwithstanding  he  appears 
as  the  beneficial  plaintiff  and  nominal  defendant  on  the 
record.    Per  Coulter,  J. 

Osburn  v.  Holmes. — President  Gaylord  ChurcVs  opinion 
affirmed  hy  Burnside^  J. — A  manufacturer  of  hats  and  caps 
who  sells  articles  of  domestic  manufacture  to  an  amount 
less  than  $1000,  not  being  manufactured  by  him  nor  at 
his  shop,  is  liable  to  pay  a  license  fee  under  the  laws  of 
Pennsylvania. 

Reed  v.  Reed. — Defendant  denying  a  tenancy  is  entitled 
to  no  advantage  of  a  lien  on  land  if  he  had  one.    He  can 
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not  after  such  denial  shift  his  g^roand  and  assume  that  he 
has  an  equity  to  retain  possession  under  an  improving 
lease,  until  paid  for  improvements.  There  is  no  lien  for 
improvements  at  common  law  and  it  required  a  statute  to 
create  one  for  the  protection  of  mechanics  and  material 
men.  If  such  lessee  has  any  remedy  it  must  be  on  his 
contract    Per  Gibson,  C.  J.  October  2d. 

Briggtj  et  al.  v.  Thompton. — The  general  property  of 
personal  chattels  draws  to  it  the  possession  and  of  course  a 
right  to  maintain  trespass  for  their  injury,  &c. " 

Before  a  division  of  the  crop  between  a  landlord  and 
tenant  on  tlie  shares  one  cannot  maintain  trespass  against 
the  other  for  taking  it,  unless  he  destroy  it. 

What  acts  by  landlord  constitute  eviction  of  tenant  ? — 
An  entry  only  suspends  rent,  but  does  not  extinguish  the 
right  to  recover  what  had  previously  fallen  due.  Per 
Coulter,  J.    October,  9. 

ChampUn  v.  WiUiatM. — If  several  persons  as  tenants 
in  common  buy  land  and  one  of  them  is  obliged  to  pay  a 
mortgage  on  it  for  which  the  others  were  equally  bound 
and  obliged  to  contribute,  he  may  protect  himself  by 
taking  an  assignment  of  it,  whether  his  interest  be  legal 
or  merely  that  of  a  cettui  que  fruit.  Per  Coulter,  J. 
Oct.  9. 

Tenth  Judicial  District. — Weitfnoreluiki,  Catnbriaj  Arm^ 
strongj  Indiana^  Jeffersou  and  Elk  counties. 
Williamson's  admr.  v.  Sullivan. — Affirmed  on  the  ground 
that  no  writ  of  error  lies  to  a  judgment  on  an  award  of 
arbitrators  under  the  compulsory  act,  although  the  narr. 
set  forth  no  legal  cause  of  action.  Per  Burnside,  C, 
J.    Oct.  18. 

Jones  V.  Alison. — A  common  case  of  Guarantee,  and  the 
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kndlord  is  therefore  boand  to  look  finr  his  leat  lo  ttie 
lessee  and  the  premises  in  the  first  instwee  befi>re  re- 
sorting to  an  action  against  the  Goarantor.  Per  Gibson,  J» 
Oct  19. 

Welijf  V.  Roafntr.'^n  ejeetment  by  the  alienee  lo  re- 
eover  a  child's  share  of  an  intestate's  land,  ft  wis  deeidel ' 
that  in  partition  in  the  Orphans*  Cohrt,  if  me  iiaynesof' 
Ihe  heirs  are  folly  presented  in  the  original  petitMMi  sindf 
pirocess,  it  is  not  necepsary  to  serve  the  sobseqiient.ndes 
on  the  alienees  of  the  heirs,  whether  the  conyeyaaee 
vnder  which  such  alienees  claim  be  recorded  or  not — 
X4$pendeni  is  as  near  to  actaal  notice  as  the  registry  of  a 
deed,  and  the  decree  of.  the  Orphans'  Cpnrt  will  not  be 
overiialed  in  a  collateral  actioii.    The. alienee  most  look 
to  the  fond  in  court  arising  from  the  sale  ordered  on  the 
refosal  of  the  heirs  Slc.  to  take  at  the  yaluation.    P^r 
Gibson,  C.  J.    Oct  19. 

Piddng  V.  Alwim. — Constructive  notice  by  open  and 
unequivocal  possession  is  generally  notice  equivalent  to 
registration. 

Possession  of  a  tenant  is  sufficient  to  put  one  who  eou- 
templates  a  purchase  of  another  title  than  the  landlord's 
mi  enquiry  (notwithstanding  Sugden  on  vendors,  Lord 
Eldon  in  Atty.  Genl.  v.  Backhouse,  17  Yes.  293.)  To  sus- 
tain him,  the  learned  Justice  adduces,  2  Yes.  Jr.  440 ;  IS 
Yes.  121, 17  Yes.  443,  7  W.  167, 10  W.  67,  2  B.  466.— 
PerBeU,  J.    Oct  23d. 

St.  Clair" 9  hein  v.  Shall. — The  declarations  of  a  widow 
whose  possession  of  land  was  relied  upon  as  sufficient 
when  tacked  to  that  of  her  husband  to  eke  out  a  title  un- 
der the  statute  of  limitations,  when  disclaiming  her  hus- 
band's title  or  her  own,  are  evidence  against  such  title  by 
adverse  possession.    Per  Bomside,  J.    Oct  24. 
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HazeWaker  v.  Reeves. — By  this  decision,  Case  v.  Cush- 
man,  1  Barr,  246,  is  expressly  overruled  as  regards  the 
iavalidity  of  a  promise  made  within  the  six  years  to  save 
the  bar  of  the  statute  of  limitations  and  witti  it  falls  the 
dictum  in  Morgan  v.  Walton,  4  Barr,  821,  distinctly  founded 
on  it  The  doctrine  on  this  subject  left  on  the  footing  of 
Forney  ▼•  Benedict,  5th  Barr,  225.  Per  Coulter,  J. — 
Oct.  23. 

Moarhead  v.  Johmtarii  admr. — ^A  judgment  obtained 
before  the  purchase  of  a  freehold  estate  and  not  revived 
during  the  life  time  of  decedent  must  be  revived  within 
five  years  after  his  death  to  continue  the  lien  against  the 
widow  and  heirs.    Per  Rogers,  J.  Oct.  16. 

Opinion  of  Prest.  Judge,  John  C.  Knox,  affirmed. 

Hugui  V.  CannatL — ^A  surety  for  a  guardian  held  liable 
twenty  years  after  the  date  of  ihe  bond  given  when  the 
minors  were  eight  and  five  years  old. 

Such  a  surety  is  liable  without  proceedings  against  the 
principal  where  the  latter  is  dead  or  has  removed  from  the 
state.    Per  Rogers,  J.    Oct  28. 

Jameson  v,  Pomeray^  et  al. — ^In  a  suit  brought  by  the 
payee  of  a  note,  if  the  objection  that  the  plaintiff  is  not 
the  payee  (the  name  by  which  suit  is  brought  being 
<<  James''  and  that  mentioned  in  the  note  being  **  Major*^ 
is  not  taken  at  its  presentation  for  payment,  the  jury  may 
presume  that  both  names  apply  to  the  same  individual. 

Where  judgment  was  taken  by  default  against  several 
defendants  jointly  some  of  whom  were  not  served  and  did 
not  appear,  under  the  authority  of  the  act  of  16  June 
1836  (Dunlop,  741)  enabling  the  Supreme  Court  to 
**  modify  "  as  well  as  reverse  or  affirm  judgments  brought 
before  them,  this  court  will  reverse  the  judgment  only 
against  those  who  were  not  served  &c.  and  affirm  as  to 
the  others. 
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The  decisions  in  Boaz  v.  Hiester,  6  S.  &  R.  18»  Brat- 
Ion  V.  Mitchell,  5  Watts,  71,  and  Latshaw  v.  Steinman, 
11  S.  &R.357are  thus  rendered  ^'obsolete."  Per  Rogers, 
J.   Oct  20. 

Attemui  v.  Long,  et  al. — ^An  actual  settler  cannot  extend 
his  possesision  against  a  warrant  holder,  beymid  his  ( 
closures,  by  an  unofficial  surrey  so  that  subsequent 
closure  and  cultivation  within  its  lines  can  be  rcfened 
back  to  it  and  receive  protection  from  the  date  of  soeh 
survey.    Per  Coulter,  J.    Oct  28. 

Tkampianv.  TkompionU  ExW$^ — ^A  codicil  to  a  wilt 
proved  by  one  witness  rejected  in  an  action  of  ddbt  for  a 
legacy  bequeathed  therein,  there  being  no  formal  decree  of 
the  Register  nor  letters  of  administration  ever  issued^^- 
Per  Coulter,  J.  Oct  28. 

WenUiMg  v.  WentUng^i  admr.^-The  opinion  of  Judge 
White  adopted  on  the  following  points.  A  testator  own* 
ing  real  and  personal  estate  by  his  will  empowered  his 
executors  to  sell  the  former,  and  devised  as  follows,  vis: 
/  give  and  bequeath  to  my  wife  Barbara  aU  mg  perwomdl 
estate  of  what  nature  the  same  may  be  far  her  natural  life  or 
widowhood,  and  I  devise  andbequeath  to  myehHdren(Hei^ 
ryj  DewaUj  tfc.)  aU  an  equal  share  of  my  estate  after  fmyimg 
all  my  fust  debts"  construed  to  be  a  limitation  over  to  the 
children  of  the  testator  after  the  widow's  decease  of  the 
personal  estate  not  used  by  her. 

Whether  giving  up  the  old  bonds  and  taking  new  ones 
by  the  widow  in  her  own  name  (die  being  also  execntmr) 
was  a  conversion  of  them  to  her  own  use,  rightly  left  to 
the  jury  as  a  question  of  fact.    Per  Rogers,  J.    Oct  19. 

Jockos  admWs.  v.  McKee. — This  was  an  action  of  assump- 
sit for  work,  labor,  &c.  and  in  which  the  plaintiff  declared 
on  an  express  contract  that  defendant's  testator  had  prom- 
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ised  to  give  plaintiff  a  certain  farm  worth  three  thousand 
dollars  if  she  would  serAe  as  his  housekeeper  until  he 
died. 

Evidence  that  he  had  written  a  note  of  $1000  and  gave 
it  to  her  and  told  her  to  put  it  away  to  be  paid  at  his  death, 
was  admitted  without  proof  of  its  loss  to  shew  the  lelative 
situation  of  the  parties  and  testator's  estimate  of  plff's.  ser- 
vices. 

In  such  a  suit  the  measure  of  the  damages  is  the  value 
of  the  land  promised  to  the  plaintiff  and  not  what  the  jury 
might  believe  to  be  a  compensation  for  her  services  as 
between  master  and  servant,  and  the  assertion  of  this 
rule  is  not  an  indirect  repeal  of  the  statute  of  frauds, 
which  prohibits  parol  transfers  of  land.  [3  W.  &  S.  563,  7 
Cowen,  92,  2  Hill,  465,  7  W.  530,  cited  and  renewed.]— 
Per  Rogers,  J.    Oct.  23. 

Mitter  v.  McCaffrey^  et  al. — Wliere  there  is  a  provision 
in  a  contract  for  building  that  there  shall  be  no  compensa- 
tion for  extra  work  and  that  the  expense  of  any  altera- 
tions shall  be  agreed  on  when  suggested,  no  claim  for 
extra  compensation  can  be  maintained  without  clear  and 
satisfactory  evidence  of  a'  new,  distinct  and  independent 
contract.  The  fact  of  the  owner's  standing  by  and  seeing 
the  alterations  in  the  plan  without  objection  and  accepting 
the  work,  will  not  render  him  liable. 

A  workman  employed  to  do  a  particular  job,  who  adds 
extra  work  without  consulting  his  employer,  cannot  charge 
for  it.  1  McCord  22,  3  Carr.  A>  Payne,  453,  cVted  and  ai>- 
proved.    Per  Rogers,  J.  Oct.  16. 

[N.  B.  The  above  decision  is  well  calculated  to  prevent  the  gross  im- 
positions practised  by  charges  for  extra  work  wliich  sometimes  exceed  the 
amountoftlie  original  contract.] 

[The  loreeoing  note  is  by  oar  intelliMnt  reporter,  Mr.  Craft,  but  the  editors 
of  the  Amencan  Law  Journal  add  their  most  cordial  approval  of  the  decision 
and  of  the  reporter's  note.] 
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WUUam$  tf  Co.  v.  CHlmare  tf  Hunt. — ^An  appropriation 
of  money  by  the  Sheriff,  before  the  return  day,  to  exeea- 
tions  in  his  hands  according  to  his  notions  of  right  or 
priority  is  prematare  and  at  his  own  risk,  andif  erroneoos 
will  be  set  aside,  although  he  had  no  notice  of  the  ground 
on  which  his  appropriation  was  afterwards  contested. — 
He  is  bound  to  await  the  return  day,  to  give  all  parties  an 
opportunity  to  be  heard.  Such  appropriation  will  also  be 
set  aside  on  the  ground  that  the  money  was  not  paid  into 
court    Per  Bell,  J.    Oct.  16. 

Henderion  vi.  Irvine. — ^This  writ  of  error  was  taken  by 
the  party  in  whose  favor  a  former  judgment  in  the  same 
case  had  been  affirmed,  and  was  quashed  on  the  ground 
that  when  the  case  was  formerly  before  the  court  he 
should  also  have  taken  his  writ  of  error,  of  when  errors 
were  complained  of  by  the  opposite  party,  ranfessed 
them.  By  resisting  the  affirmance  under  the  former  writ 
and  denying  errors  then  he  is  estopped  from  alleging 
errors  afterwards,  or  taking  a  writ  of  error  on  the  same 
judgment.    Per  Rogers,  J.    Oct  24. 

Henderson  v.  Irvine. — ^Whether  money  advanced  for  the 
redemption  of  property  of  which  a  conveyance  was  taken 
to  the  advancer,  was  a  loan  or  sale,  is  a  question  for  the 
jury*  If  it  were  a  mortgage  or  the  feofee  a  trustee  hol- 
ding tiie  legal  estate  merely  as  a  security  for  die  repay- 
ment of  the  money,  no  device  by  which  tiie  statutes  against 
usury  are  attempted  to  be  evaded  can  be  successful.  Per 
Rogers,  J.  Oct 

Irvine  v.  Hendereon.— The  relation  of  client  and  counsel 
in  collecting  a  judgment  does  not  extend  to  a  collateral 
arrangement  made  by  the  plaintiff  with  defendant  to  redeem 
his  property  after  it  was  sold,  on  the  payment  among 
others  of  the  pluntiff's  judgment,  for  which  arrangement 
defendant,  not  plaintiff,  compensated  said  counsel.  Per 
Rogers,  J.    Oct  25. 
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Taumsend  t\  Mllson. — A  copy  of  county  treasurer's  deed 
of  land  sold  for  taxes  recorded  in  the  office  of  treasurer,  is 
not  evidence. 

A  sale  of  land  for  taxes  is  good  although  the  legal  title 
of  it  remains  in  the  county  as  security  for  purchase  money 
due  on  articles  of  agreement  for  its  sale.  Per  Bumside, 
J.    Oct.  24. 

Arthun  r.  Ridgttay  twp. — ^The  custom  to  apportion  the 
roads  between  supervisors  is  universal  and  the  signature 
of  a  due  bill  by  one  for  work  done  within  his  particular 
precinct  will  bind  the  township.  The  principle  of  8  W. 
125  is  that  deliberative  acts  require  the  assent  of  all  but 
ministerial  acts  may  be  performed  by  one.  Per  Curiam, 
Oct.  28. 

Evam  V.  HatHngi. — ^A  notice  to  a  tenant  for  years  to 
quit»  written  three  months,  served  after  the  expiration  of 
Ihe  term,  is  not  a  renewal  of  the  lease  for  another  year. — 
Per  Coulter,  Oct.  23. 

Heath  r.  BiddUj  et  dl. — An  interruption  in  the  personal 
occupancy  of  land  by  a  settler  from  a  change  in  his  cir- 
cumstances, (if  he  use  due  diligence  to  resume  the  actual 
residence,)  will  not  be  regarded  as  an  abandonment. 

A  right  by  improvement  or  settlement  vests  by  death  in 
an  infhnt  heir.    Per  Coulter,  J.  Oct.  23. 

lAth  Judicial  Dittrictj  Washington^  Fayette  and  Greene 
cauniies* 

Eitate  of  Dower. — This  was  an  appeal  by  the  legatees 
to  whom  were  made  pecuniary  bequests  under  the  will  set 
forth  in  the  case  of  Downer  v.  Downer,  2  Watts,  63,  who 
applied  to  tlie  Orphans'  Court  of  Fayette  county  under 
the  59th  and  subsequent  sections  of  the  Act  of  24th  Feb- 
ruary, 1834,  Dunlop's  Dig.  521,  to  compel  Levi  Downer,  to 
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pay  them  the  legacies  charged  on  the  land  devised  to  said 
Levi  Downer,  said  court  having  dismissed  their  petition. 
The  Sapreme  Court  awarded  a  procedendo  to  the  orphans* 
court. 

It  is  not  necessary  that  Executors  should  be  made  par- 
ties to  such  a  petition  unless  there  are  creditors ;  if  there 
be  the  Orphans  Court  have  the  power  of  a  Court  of  Chan- 
cery to  add  parties.    Per  Rogers,  J.     Oct.  28. 

nth  Judicial  DittrieU  Beaver^  Butler^  and  Mercer  counties. 

Laughttn  V.  BumUng. — ^After  the  lapse  of  seventeen 
years  from  the  acknowledgment  of  a  sherifTs  deed,  the 
court  will  presume  that  a  certificate  of  the  Justice  that 
execution  had  been  issued  before  him  and  returned  **  NiiUa 
Bona"  was  produced  to  the  prothonotajy  before  he  issued 
the  fi.  fa.  on  the  transcript,  although  such  certificate  is 
neither  on  file  nor  noted  on  the  docket  or  proved  to  have 
ever  been  in  existence.    Per  Bumside,  J.    Oct  16. 

Minisinger  r.  Kerr. — Modern  decisions  in  slander  pre- 
clude covert  attempts  to  prove  guilt  imputed  to  the  plain- 
tiff* without  a  plea  of  justification  but  permit  defendant 
to  shew  that  he  had  some  reason  though  founded  in  mis- 
take to  believe  the  charge  well  founded,  therefore  evidence 
that  in  making  the  charge  defendant  had  mistaken  the 
character  of  an  act  which  was  a  mere  trespass  and  inad- 
Tertently  called  it  a  felony  is  admissible  under  the  general 
issue  in  slander.    Per  Bell,  J.    Oct.  7. 

Decamp  v.  Smith. — Great  irregularities  in  the  return  of 
ft  Sheriff's  Sale  and  loss  of  writs  &c.  may  be  cured  by 
time.    Per  Gibson,  J.    Oct.  11. 

Stevemon  v.  Mathews. — ^The  case  reported  6thBarr,  405, 
brought  up  again  after  verdict  and  judgment  therein,  to 
which  Oliver  Stevenson  the  grantor  and  founder  of  the 
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trust  was  made  a  party  defendant  by  his  own  act  and  suck 
addition  of  a  party,  approved  as  agreeaUe  to  equitable 
remedy.    Per  Coulter,  J.    Oct.  6. 


NetD  |)ttbliratton0. 

Bbpokts  or  Cases  argued  and  determined  io  the  Sapreme  Court  of 
Errors  of  the  State  of  Connecticut ;  Prepared  and  published  in  pursu- 
ance of  a  Statute  Law  of  the  State.  By  Thomas  Day.  Volumes  1, 
2,  3  and  4.  Second  edition,  with  notes  and  references.  New  York: 
Published  by  Banks,  Gould  &  Co.,  144  Nassau  street,  and  GouU, 
Banks  &  GouM,  104  State  street,  Albany.    1648. 

We  are  very  glad  to  see  these  exceedingly  valuable  Reports  reprinted. 
The  whole  series  of  Connecticut  Reports  have  a  unity  of  character,  and 
degree  of  value,  that  many  of  the  State  Reports  do  not  possess.  They 
are  all  by  one  hand  and  are  all  most  excellently  and  competently  done. 
The  State  of  Connecticut  has  the  honor  of  having  printed  the  first  State, 
and  indeed  first  regular  law  reports  on  this  continent.  Kirby's  Reports 
were  published  in  1789 :  Dallaa*  Reports  were  published  in  1790 ;  these 
were  the  two  first. 

It  is  seldom  that  a  reporter  holds  his  otRce  as  long  as  Mr.  Day  has  filled 
his.  He  began  to  report  in  1817,  and  now,  (1848,)  is  still  reporting.  This 
we  believe  is  a  longer  period  than  is  covered  by  the  reporting  labors  of 
any  gentleman  In  our  profession  in  this  country. 

In  his  preface  the  venerable  and  amiable  reporter  tells  us :  **  Since  the 
first  edition  of  the  first  volume  of  these  reports,  a  period  of  more  thaa 
thirty  years  has  elapsed,  and  through  the  mercy  of  a  benignant  Provi- 
dence, supported  by  the  unvarying  hvor  of  the  Court,  and  encouraged 
by  the  approbation  of  his  professional  brethren,  he,  who  prepared  that 
volume  for  publication,  is  still  engaged  in  similar  labors.  During  this  pe- 
riod, what  changes  has  he  vritnessed  on  the  bench  and  at  the  barf  At  iti 
commencement.  Reeve,  pre-eminent  as  a  jurist,  and  greatly  beloved  finr 
his  private  virtues,  was  at  the  head  of  the  court.  His  pupils  in  the  law 
school,  have  since  been  his  successors  in  the  highest  seat  on  the  bench. 
Of  his  judicial  a»ociates,  one  only  survives — the  friend  and  class-mate 
of  Chancellor  Kpnt— exhibiting  a  rare  specimen  of  the  tnen$  sana  in  cor^ 
part  tano.    Of  the  five  judgea  who  composed  the  court,  on  its  re-organl- 
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ntioB  under  tiie  comtitiitioii,  not  <mm  remainf.  AH  dm  preient  maoiban 
<^  the  oonrt  are  the  reporter's  juniors  in  afe*  tiMm^  hr  in  adfinoe  of 
lum  in  learning  and  talents.  At  tiie  bar,  the  period  referred  to,  baa 
wrought  changes  not  less  striking.  There  too*  one  generation  has  pasaad 
away,  and  another  taken  its  place.  Thoa|^  a  grey-hahred  feteran,  irbo 
was  in  practice  at  the  commencement  oi  these  repofta,  now  and  dien 
comes  into  court,  yet  he  comes  rather  to  see  how  the  yoangnMn<tf  these 
times  acquit  tfaemsehres  in  contests  which  once  fired  his  own  1 
to  take  any  part  in  them  himself." 


Rkpoets  or  Cases  determined  in  the  Supreme  Court  id  Judicature,  of 
the  State  of  New  Jerser.  By  Robert  D.  Spencer,  Reporter.  Prince- 
tsn :  Printed  by  John  T.  Robinson.    1847. 

Recent  reports  from  the  Stste  of  New  Jersey  are  strangers  upon  die 
shelres  of  the  booksellers.  We  hsTO  seen  none  since  4  Harr :  whidi 
was  printed  in  1843,  and  brings  down  the  cases  to  September  Term, 
1842,  since  which  a  period  oi  fire  years  has  eiapeed.  Bfr.  Spencer 
cannot  certainly  be  accused  of  indecent  haste  in  die  at  of  book-making. 
The  reporter  commenced  his  labors  with  die  Nofember  Term,  1842, 
and  concluded  diem  with  October  Term,  1846,  at  which  time  the  learn- 
ed and  amiable  Chief  Justice  HoaHBLOwza  retired  from  the  Bench. 

We  hare  read  this  Tolume  of  reports  pret^  carefully,  and  wish  to  sug- 
gest soTeral  matters  which  have  occurred  to  us  in  die  perusal.  The  me- 
chanical execution  is  unsatis&ctoiy ;  but  whatelse  can  be  expected  under 
the  New  Jersey  legislation,  where  from  the  petty  motire  of  dislfimling 
patronage,  the  printing  is  distributed  in  Tsrious  parts  of  the  State,  without 
the  least  regard  to  the  wishes  or  conTonience  of  the  Reporter;  three  if 
not  four  different  printers  have  been  appointed  during  die  progress  of  this 
Tolume  through  the  press :  a  part  of  it  was  printed  at  Camden,  and  a 
part  of  it  at  Princeton,  while  the  Reporter  resides  at  Mount  Holly. — 
Such  inefficient  means  must  result  disastrously ;  neither  printer  nmr  re- 
porter can  do  himself  justice ;  and  we  doubt  not  that  the  reporter  has 
been  often  mortified  by  ijrpographical  blunders  of  a  serious  nature,  which 
resulted  from  the  peculiar  badness  of  the  sy>tem  of  Stste  printing:  blun- 
ders not  in  trifling  things,  but  of  a  grave  and  disgraceful  character,  in  the 
names  of  books,  and  cases,  and  judges.  The  reporter  is  not  in  the  habk, 
we  belioTO,  of  attending  the  courts  for  any  purpose  connected  with  his 
duty  as  reporter.  The  Judges  are  required  by  law  to  furnish  him  with 
their  decisioos  in  writing,  in  such  cases  as  they  may  deem  of  sufficient 
importance.    This  system,  common  to  most  courts  in  this  country,  is  un- 
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fiiTonUe  to  reporting  of  a  high  character.  The  Jodgea  hare  aeldom 
tiine  or  diapoaitHm  to  prepare  a  concise  and  jret  complete  atatement  of 
the  caae  upon  which  the  decision  is  based,  and  the  reporter  haa  little  op- 
portnnity,  and  generally  less  incUnation  to  perform  a  dnty  which  tOTolTea 
ao  much  labor.  Without  ftdly  understanding  the  case  the  syDabua  can- 
not be  satia&ctoiy,  and  too  apt  (often  the  case  in  this  Yolnme)  to  be  drawn 
from  the  dicta  which  are  scattered  through  the  opinion. 

The  argnmenta  of  counsel,  at  least  the  points  taken  and  die  cases  cited, 
are  exceedingly  desirable  and  add  much  to  the  value  of  a  decision.  They 
inform  us  how  fiur  die  attention  of  the  court  was  called  to  all  the  peiats 
invoked  in  a  case,  and  how  fiur  the  court  was  aided  by  the  learning  on  the 
subject  before  it.  The  Bar  of  New  Jersey  has  counsel  whose  arguments 
in  important  cases  would  do  credit  to  any  State  if  properly  reported. — 
At  any  rate  a  reporter  by  the  aid  of  counsel  or  of  the  court,  should  in 
most  important  cases  at  least,  present  the  points  made  on  argument. 
Too  often,  however,  all  this  is  omitted,  or  when  given  it  is  a  clumsy  ex- 
hibition in  print  of  the  entire  brief,  ordinarily  more  objectionable  than  the 
entire  omission.  Some  cases,  vdiich  will  be  readily  aeen  on  inspection, 
are  weD  reported  as  regards  statement  and  the  points  taken,  and  vriD 
make  the  defect  spoken  of  more  obvious  in  others. 

We  think  it  is  a  matter  worthy  of  some  notice,  that  the  much  abusedt 
and  much  neglected  science  of  special  pleading,  seems  to  flouri^  in  New 
Jersey.  There  are  many  cases  decided  upon  points  of  pleading  present- 
ed in  this  volume,  as  well  as  in  the  volumes  which  contain  the  previous 
decisions  of  the  same  court  The  clumsy  substitute  of  a  notice  or  speci- 
fication of  defence  under  the  general  issue  is  permitted,  but  it  tells  weD 
for  the  legal  attainments  of  the  profession  that  it  seems  but  seldom  to  be 
resorted  to— the  defence,  when  proper  so  to  do,  is  generally  presented 
in  the  more  scientific  mode  of  a  special  plea.  Special  pleading  will  gen- 
erally make  good  lawyers,  and  diere  is  but  one  objection  to  it — if  this  can 
be  called  an  objection — it  is  a  dangerous  instrument  in  the  hands  of  the 
stupid  and  the  ignorant. 

We  notice  in  very  many  cases  the  opinion  of  the  court  delivered  by  one 
Judge,  who  yet  uses  the  first  personal  pronoun  /.  This  seems  a  small 
matter,  but  still  it  deserves  notice  and  should  be  corrected. 

Some  cases  we  especially  notice  and  comment  on — thus : 

Dorr  r.  Attain,  p.  6. — First  introduced  on  the  authority  of  New  York 
cases.  The  effect  given  in  a  devise  to  the  word  **survivors,*'  used  in  connec- 
tion with  the  words  '*  dying  without  issue,'*  giving  to  the  first  devisee, 
not  an  estate  tail,  but  a  fee  simple,  determinable  on  his  death  without  is- 
sue living.  This  very  questionable  doctrine,  repudiated  in  England,  seema 
now  to  be  generally  and  (irmly  engrafted  on  the  American  law.     An  able 
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critictiiii  on  the  New  York  caaee  will  be  found  in  American  Law  Maga- 
zine, 2  ToL  p.  88,  which  well  defervet  a  pemaal. 

Dtanner  ads.  Darr^  p.  106,  (an  awkward  mode  of  entitling  a  case 
which  a  careloi  reporter  ihoiild  avoid,)  contains  a  weD  written  and  valu- 
able opinion  upon  the  doctrine  of  dedication  of  land  to  the  public,  in  the 
eaae  in  question  a  public  tqaare.  The  arguments  of  the  able  counsel  in 
this  case  are  printed  at  length,  oTidentlj  from  dieir  briefs,  which,  how* 
erer,  might  possibly  have  been  somewhat  condensed  without  impairing 
their  force  or  obscuring  the  learning  which  they  contain. 
*  Prineettm  Bank  v.  Oibmm^  p.  138,  and  subsequently  affirmed  in  the 
Court  of  Errors,  established  a  principle  of  some  importance.  It  was 
held  that  an  action  on  the  case  will  not  lie  by  a  landlord  against  the  plain- 
tiif  in  execution  for  procuring  a  sheriff  to  sell  and  remove  goods  of  a  ten- 
ant on  which  the  landlord  had  a  lien  for  rent.  The  Chief  Justice  who 
delivered  the  qmiion  of  the  court  laid  down  this  proposition,  that  for  in- 
juries not  amounting  to  a  trespass,  and  for  which  the  only  remedy  is  a 
special  action  on  the  case,  the  action  must  be  broug^  against  the  party 
actually  eommittiDg  the  wrong.  In  such  cases  there  can  be  no  aoceoso- 
ries :  no  aiders  and  abettors  against  whom  separate  actions  can  be  brought 
as  in  trespass. 

Cmer  4r  Moore  v.  Chambers^  p.  257,  is  upon  the  effect  of  the  indorse- 
ment of  a  third  person  not  a  party  upon  a  promissory  note,  in  which  die 
doctrine  of  some  oi  the  late  New  York  cases  seems  to  be  followed.  It 
was  held  that  jmt  te  it  created  no  impfied  or  commercial  contract  what- 
ever; though  it  might  subject  him  in  the  hands  of  a  bona  fide  holder  to 
the  liabifities  of  a  second  endorser.  It  seems  to  have  been  held  that  dmre 
was  no  audwrity  to  write  a  speeial  guarantee  over  the  signatore,  which 
would  be  to  repeal  die  statute  of  frauds ;  but  whether  the  endorser  upon 
proper  proof  nugfat  not  be  hM  as  co-promiasor,  was  left  unsettled. 

Kip  V.  Berdan^  p.  239,  is  a  case  in  which,  with  all  respect  to  the  oonrt» 
both  upon  authority  and  principle,  the  dissenting  opinion  of  Justice  Nevine 
seems  to  be  the  better  law. 

DutiMm^  V.  BidUmtm^  p.  275^  affirmed  in  the  Court  of  Errors,  settlee 
a  very  important  point  under  the  New  Jersey  statute,  limiting  actiona 
upon  specialties,  and  which  is  not  of  very  common  occurrence,  against  a 
very  learned  SLod  elaboiate  opinion  of  the  Chief  Justice. 

SUme  V.  The  Staie^  p.  404,  sustuns  against  the  decision  in  0*Connell's 
case,  which  it  regards  as  partaking  too  stnni|^  of  pofitical  character  and 
feelings  to  entitie  it  to  much  considOTation  in  the  courts  of  Ais  oouotiy, 
the  principle  that  one  good  count  is  sufficient  to  sustain  an  indictment,  the 
odier  counts  being  defective,  even  on  error. 

Dorr  4r  Saxtm  v.  Html,  p.  487,  is  a  carefiiDy  written  judgment  upon 
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the  qoestion  of  advene  potiefsioo,  a  case  which  was  ably  argued  by  the 
ftrit  counsel  then  at  the  bar,  (H.  W.  Green,  now  Chief  Justice,  with 
whom  are  Got.  Haines  on  the  one  side,  and  Got.  Vroom  on  the  other,) 
bat  it  wiD  probably  noTor  receive  the  attention  it  merits  from  the  exceed- 
ingly defectiTe  manner  in  which  it  is  reported.  Not  only  the  points 
taken  by  counsel  are  not  given,  nor  the  authorities  cited,  but  there  is  no 
statement  of  the  case  except  the  imperfect  one  which  is  contained  in  the 
opinion  itself.  The  opinion,  however,  will  well  repay  a  careful  exami- 
nation. 


The  JuaiSDicTiOfc,  Law  and  Peacticc  of  the  Courts  of  the  United 
States  in  Admiralty  and  Maritime  causes,  including  those  of  Quasi  Ad- 
miralty Jurisdiction,  arising  under  the  act  of  February  26, 1845 ;  with 
an  Appendix  containing  the  new  rules  of  Admiral^  practice  prescribed 
by  the  Supreme  Court  of  the  United  States,  wiu  numerous  practical 
forms,  bui.  By  Alfred  Conkling,  Judge  of  the  United  States,  for  tiie 
Northern  District  of  New  York.  Vols.  1  and  2.  Albany:  W.  C. 
Litde  &  Co.,  law  booksellers,  53  State  Street.  Boston :  Charles  C. 
Little  and  James  Brown,  112  Washington  Street,  mdcccxltiii. 

This  is  an  excellent  book ;  matter  and  manner,  editorial  and  typo- 
graphical execution  of  the  very  best  character.  We  haTO  read  it  pretty 
carefully  and  most  gratefully  make  our  acknowledgment  to  the  author  for 
the  real  sound  learning,  good  judgment,  and  careful  elaboration  which 
mark  the  volumes.  Courts  of  admiralty  are  always  pleasant  places  to 
practice,  because  of  the  high  character  of  the  Judges  who  preside  OTer 
them,  and  of  the  pliable  and  common  sense  character  of  the  law  as  ad- 
ministered in  them.  The  admiralty  practitioner  will  hail  this  book  with 
satisfaction ;  heretofore  the  proctors  haTo  been  instructed  only  by  Mr. 
Chitty,  in  his  General  Practice,  where  the  subject  is  confused  and  frag- 
mentary ;  by  Marriott*s  Formulary,  a  good  book  of  precedents  prepared 
with  neatness  and  perspicuity,  by  an  Admiralty  Judge,  the  immediate 
predecessor  of  Sir  William  Scott ;  by  Clarke*s  Praxis,  a  work  of  un- 
doubted credit,  but  not  commonly  in  the  hands  of  the  profession ;  and  by 
Browne*8  Compendious  Views  of  the  Civ.  ic  Adm.  Law,  a  manual  for 
students,  often  cited  and  always  with  respect,  but  somewhat  too  philo- 
sophical and  brief  for  practical  use.  These,  with  Dunlap*8  Admiralty 
Practice,  an  excellent  book  but  out  of  print,  constituted  the  admiralty 
proctor*8  library  of  elementary  and  text  books  ;  none  of  them  save  the 
last  is  at  all  well  adapted  to  the  every  day  wants  of  the  profession,  and 
.all  the  English  ones  more  or  less  unsuited  for  our  American  Marine 
Courts.     Hence  the  practice  was  an  unknown  thing  to  all  save  the  few 
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whose  daily  walk*  wen  m  die  Lurtance  Conrta;  tlie  prolbarioB  general- 
ly, even  in  the  aeapoita,  were  hot  litde  ^ened  in  the  myateriea  of  tlieae 
trUranals.  Judge  Conkliiig'B  book  was  tiierefinre  greati|y  needed.  The 
only  work  in  Ad.  Pract.,  commonly  found  on  shelvea  of  the  profession  in 
tiiis  country,  was  the  befere  mentioned  work  of  Mr.  Danbp,  certainly  a 
learned,  acaumte  and  weO  drooled  book  as  fiur  as  it  went,  bnt  it  was  nev- 
er completed  by  ib  lamented  andior,  and  was  sent  forth  to  die  world 
nnfinished  and  by  die  hands  of  anodier.  It  is  now  whoDy  ont  of  print, 
and  a  ntft  nwnber  oi  statutes  and  decisions  have  accwnnlated  aince  the 
date  of  its  publication. 

Judge  Conkling  has  ^Bvided  his  work  into  firft  Admiralty  Juritdieium 
second.  Admiralty  PnuOee :  third,  Admiralty  Precedents ;  an  arrange- 
ment both  natural  and  convenient.  Under  each  head  he  has  left  litde  to 
be  done;  the  law  is  luDy  and  carefully  stated;  the  cases  are  all  cited  and 
commented  on ;  the  principles  are  well  digested  and  adequately  set  forth 
Neither  learning  nor  diligence  have  been  wanting  by  the  learned  author. 
All  the  acts  of  Congress  are  given,  both  the  old  and  die  new,  and  die  ca- 
ses arising  under,  and  expounding  them.  Special  attention  has  been 
given  to  the  act  of  Congress  of  February  26, 1845,  extending  the  juris- 
diction of  the  District  Courts  to  certain  cases  upon  the  lakes  and  naviga- 
ble waters  connecting  die  same.  The  rules  oi  practice  in  the  United 
States  Admiral^  Courts  are  also  pven — ^indeed  die  admiralty  proctor 
vrill  here  find  each  step  marked  out  for  him  in  the  conducting  of  any 
cause  of  contract,  civil  and.  maritime. 

We  cheerfully  and  heaitiiy  commend  the  learned  Judge*s  thorough  and 
important  labors  to  our  brodier  proctors  as  furnishing  needed  aid  on  sub- 
jects and  in  causes  where  substantial  help  will  be  looked  in  vain  else- 
where. 

We  cannot  dose  this  notioe  widiout  commending  the  typographical 
execution  of  the  book ;  the  printers  deserve  much  credit ;  the  large  lead- 
ed type,  and  above  aD,  die  running  marginal  notes  on  each  page,  greatly 
foeilitate  reference  and  lighten  the  hurried  practitioner's  labors ;  the  pa- 
per is  also  of  good  qualily,  not  blue  or  dingy  or  pardy  colored,  but  white 
and  fiur.  We  are  fufly  satisfied  that  the  profession  will  esteem  diese 
volumes  a  substantial  addition  to  the  permanent  literature  c^the  law,  and 
will  award  to  the  learned  author  die  just  praise  which  sdid  forensic  at- 
tainments ever  command. 
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The  Moral,  Social  and  Pbofessiohal  duties  of  Attor^ies  and 
Solicitors.  By  Samuel  Wurren,  Esq.,  F.  R.  S.  of  the  iDoar  Tem- 
ple, Barrister-at-Law.  William  Blackwood  &  Sods,  Edinburgh  and 
London :  William  Benning  &  Co.,  London.     1848. 

We  have  read  this  little  book  through  with  the  highest  degree  of  8ati«- 
&ction.  It  consifta  of  four  very  interesting  lectures  delivered  by  the 
author  before  the  Incorporated  Law  Society  of  the  United  Kingdom,  in 
the  Hall  of  the  Society,  in  June  last.  It  is  full  of  most  excellent  matter 
for  the  guidance  and  instruction  of  the  younger  members  of  our  profes- 
sion. Its  tone  is  of  a  dignified,  manly,  independent,  moral,  high-minded 
character.  It  is  evidently  written  eurrente  calamo,  from  its  occasional 
carelessness  and  colloquial  character  of  expression ;  it  contains  many  an- 
ecdotes, and  some  pleasant  professional  gossip  about  distinguished  mem- 
bers of  the  bar.  We  commend  its  pages  to  the  attentive  consideration  of 
the  junior  members  of  our  profession,  as  containing  words  of  wisdom 
and  lessons  of  manly  value  for  the  sharp  conflicts  in  which  advancing 
years  will  of  necessity  engage  them. 


COUMEIITARIES   ON   STATUTE  AND    CONSTITUTIONAL   LaW,  and  StBtU- 

toiT  and  Constitutional  construction,  containing  an  examination  of  ad- 
judged cases  on  constitutional  law,  under  the  Constitutk>n  of  the  United 
States,  and  the  Constitution  of  the  respective  States,  concerning  Le- 
gislative power,  and  also  the  consideration  of  the  rules  of  law  on  the 
construction  of  Statutes  and  Constitutional  Provisions.  By  E.  Fitch 
Smith,  Counsellor-at-Law.  Albany :  Published  by  Gould,  Btfnks  6c 
Oould,  Law  Booksellers.  104  State  Street;  and  by  Banks,  Gould  6c 
Co.,  144  Nassau  Street,  New  York.     1848. 

This  is  a  very  handsomely  pniited  volume  of  nine  hundred  and  seventy 
six  pages,  upon  subjects  of  the  greatest  and  gravest  practical  importance, 
not  only  to  our  profession,  but  almost  equally  so  to  laymen.  The  book 
contains  twenty-one  chapters,  beginning  with  the  origin  and  history  of 
Legislation.  It  appears  to  be  peculiarly  valuable  from  the  number  of 
authorities  cited,  and  the  intrinsic  interest  of  the  subjects  discussed.*- 
The  mechanical  execution  of  the  book  is  unusually  good ;  the  paper  is 
fair ;  the  type  large  and  leaded ;  and  the  sub-division  of  the  book  into 
sections,  after  the  manner  of  the  continental  writers,  and  some  of  the  best 
of  our  own,  greatly  fecilitates  the  ease  of  reference  and  is  a  desirable  im- 
provement in  the  art  of  book-maldng. 

We  trust  that  another  edition  of  this  work  will  not  be  permitted  to  go 
to  press  without  a  table  of  cases;  any  law  book  is  defective  that  wantv 
this ;  none  should  ever  be  issued  from  the  press  without  such  a  table 
carefully  and  accurately  prepared.  It  greatly  aids  the  laborious  and  diligent 
student  in  his  inquiries,  and  is  of  the  first  importance  to  all  who  have  oc- 
casion to  consult  a  law  book. 
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0tt|^r(m(  Cotttt  of  9(]iii0sloania. 


Additional  Abttracts  rf  Dedmams  in  ike  fVesiern  District. 

OUpkamt  v.  FraU. — ^A  bond  paid  into  Court  by  consent 
of  creditors  in  lieu  of  amount  of  Sheriff's  sale,  as  cash, 
does  not  bear  interest.    Oct.  26. 

Ba$hv.  Boih^ — A  contract  for  testamentary  compensa- 
tion for  work  done  for  a  father  by  a  son,  afler  his  majority, 
can  be  proved  only  by  <<  direct  and poiitive^^  evidence  of  it 
^^  Clear  and  satisfactory^^  evidence  is  not  sufficient,  as  this 
places  it  on  the  footing  of  a  contract  between  strangers, 
unaffected  by  any  personal  relations. 

This  court  has  held  a  tight  rein  over  the  quality,  if  not 
the  sum  of  proof,  which  is  a  subject  of  inspection  and 
governance  by  the  courts,  because  every  sane  man  must 
be  allowed  to  make  his  own  contract  as  well  as  his  own 
will,  and  the  above  rule  is  necessary  to  prevent  jurors 
jGrom  making  it  for  him,  according  to  their  own  notions  of 
fitness  and  propriety. 

A  son  claiming  compensation  from  the  father  for  work 
Sec*  is  not  estopped  from  claiming  its  value  in  assumpsit, 
by  resisting  a  petiticm  for  partition  of  the  land  to  which 
he  claimed  title  as  a  compensation  for  said  work. 

A  mistake  in  choosing  the  forum,  or  the  form  of  proceed- 
ing, cannot  prejudice  a  party  in  seeking  his  true  remedy. — 
The  law  implies  no  promise  to  pay  which  will  support  a 
general  count  in  fitvor  of  an  adult  son  who  continues  to 
serve  his  father,  but  such  count  may  be  supported  by  an 
express  promise  to  pay  according  to  the  value,  without 
any  express  assessment  of  it  before  hand.  Per  Gibson, 
C.J.    Nov.  10. 
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Springer  v.  Brawn. — Sale  of  land  under  a  Ji.  fa.  and 
vend,  expanoi  issued  after  defendant's  death  confers  a 
good  title,  although  against  the  property  of  a  deceased 
defendant  who  was  originally  but  a  surety,  and  although 
the  principal  debtor  surviving  had  assets  out  of  which  the 
debt  might  have  been  made.    Per  Gibson,  C.  J.  Nov.  16. 

Qrakam  v.  Qraham. — Notice  of  an  umpirage  is  waived 
by  a  communication  declining  to  attend,  if  accompanied 
by  a  paper  to  the  arbitrator,  with  instructions  to  lay  it 
before  the  umpire  in  order  to  bring  into  his  view  certain 
accounts  which  the  party  feared  might  be  overlooked. 

Before  an  umpire  has  made  his  award  he  is  bound  to 
examine  the  witnesses,  if  the  party  require  it,  but  not 
without  request  or  afterwards,  (Hall  v.  Lawrence,  4  T.R. 
589.  Tunno  v.  Bird,  2  Nev.  ic  Manning,  328,  s.  c.  5  Bam 
&;  Aid.  488.) 

A  submission  of  disputes,  dif&culties  and  controversies 
growing  out  of  partnership  dealings  and  accounts,  includes 
receipts  by,  and  payments  to  a  partner,  up  to  the  time  bf 
the  award,  especially  if  it  were  agreed  that  one  of  the 
partners  should  take  the  books  and  make  collections  fVom 
the  debtors  of  the  firm  and  payments  to  its  creditors. 

An  arbitrator  or  umpire  may  prove  facts  coming  under 
their  notice  in  the  progress  of  the  hearing.  But  quere 
whether  he  is  bound  to  be  worried  afterwards  as  a  witness. 
If  he  does  not  object  no  one  else  can.  Per  Gibson,  C  J. 
Nov.  20. 


THE  CONCLUSIVE  PRESUMPTION  OF  SURVEY. 

In  Collins  v.  Barclay,  7  Barr,  73,  Mr.  Justice  Bumside 

says,  that  it  was  in  Lamboum  v.  Hartswick  that  Mr. 

Justice  Duncan  first  broached  the  doctrine  that  where  a 

survey  had  been  returned  twenty-one  years,  and  the 
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owner  had  paid  the  taxes,  it  was  wortkjf  of  all  comndero' 
tUm  whether  it  ought  not  to  he  a  presumption  of  law  con- 
clusive of  the  fact  that  the  title  was  legal  and  perfect.-^ 
*^  The  very  point,"  continues  Mr.  Justice  Bnmside,  <<came 
before  the  court  in  Nieman  v.  Ward,  1  Watts  &  Serg.,  68, 
where  the  court  rule,  on  great  deUberatian^  that  a  return 
of  survey  into  the  Surveyor  General's  Office,  and  a  lapse 
of  twenty-one  years  afterwards,  without  any  attempt 
made  during  that  time  to  except  or  object  to  it,  such  re- 
turn is  conclusive  evidence  that  it  is  regularly  made/'  In 
this  statement  there  appears  to  be  some  mistake  or  omis- 
sion of  material  facts.   The  case  of  Neiman  v.  Ward  was 
determined  in  1841,  and  the  **  very  point"  which  is  stated 
to  have  been  there  decided,  upon  ^^  great  deliberation," 
instead  of  being  the  point  in  the  cause,  was  only  referred 
to  inddentaUjf  as  a  familiar  principle  which  had  passed 
into  a  rule  of  property  under  the  sanction  of  two  solemn 
decisions  of  the  Supreme  Court  six  or  seven  years  before. 
It  is  true  that  Mr.  Justice  Duncan  first  hroacked  the  prin- 
ciple and  spoke  of  it  as  **  wortkjf  of  aU  consideraiiomJ^ — 
But  its  Jirst  rea^mtion  as  a  rule  of  property  occurred  un- 
der the  following  circumstances :  In  the  year  1834,  the 
ease  of  Spring  v.  Caul  came  on  for  trial  before  the  Com- 
mon Pleas  of  Northumberland  county.     The  plaintiff 
claimed,  under  a  survey  of  the  12th  March,  1794,  which 
had  been  duly  returned  and  patented.     The  defendant 
claimed,  under  a  survey  of  the  16tfi  March,  1815.    The 
lapse  of  time  between  the  two  surveys  was  twemtjf-om 
year$  and  four  dayt.  Alexander  Jordan,  Esq.,  and  the  late 
Judge  Donnel,  were  counsel  for  the  plaintiff*;  Samuel 
Hepburn,  Esq.,  and  the    late  E.  6.  Greenongh,  Esq., 
were  counsel  for  the  defence.    In  the  argument  to  ike 
juTjff  Mr.  Jordan,  (remarking  upon  the  injustice  of  per- 
mitting the  Conunonwealth  to  sell  the  land  a  second  time, 
thus  depriving  the  first  purchaser  of  his  property,  because 
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her  own  officer  had  not  marked  the  lines  upon  the  ground 
as  required  by  law,)  declared  that  he  <*  believed  it  augkt 
to  be  decided  as  the  lawy  that  no  survey  could  be  impeached 
on  this  ground,  after  the  lapse  of  twenty-one  years, — a 
period  analagous  to  the  statute  of  limitation."  This  was 
said,  as  we  before  stated,  not  to  the  court,  but  in  argument 
to  the  jury  ;  and  Lewis,  President,  thereupon  remarked : 
*'  Mr.  Jordan,  if  yon  desire  such  a  charge,  you  shall  have 
it."  Upon  a  moment's  consultation  with  his  colleague, 
the  case  was  put  upon  the  point  of  law— all  further  argu- 
ment was  suspended  by  conmion  coiisent,  and  the  court, 
taking  the  case  from  the  jury,  instructed  them  as  matter 
of  law,  that  <*  the  return  of  survey,  the  patent,  and  the 
lapse  of  time f  entitle  the  plaintiff  to  a  verdict.  Upon  the 
whole  evidence  given  he  is,  in  law,  entitled  to  recover." 
But  for  the  lapse  of  time^  the  plaintiff 's  survey  was  incu- 
rably vicious,  because  it  was  proved  by  the  surveyor  who 
made  it,  that  his  whole  work  was  performed  at  a  tavern 
in  the  city  of  Philadelphia^  and  that  he  had  never  **  made 
a  mark  or  stretched  a  chain  upon  the  land.^^  The  case  went 
at  once  to  the  Supreme  Court,  and  as  it  was  well  known 
that  Mr.  Bellas  was  largely  interested  in  the  new  surveys 
and  against  the  old  land  titles  in  the  Shamokin  coal  re- 
gion, he  was  permitted  to  be  heard,  and  was  heard,  in  a 
long  oral  and  written  argument,  although  not  directly  con- 
cerned in  the  case.  But,  upon  full  consideration,  the 
principle  which  had  been  only  broached  by  Mr.  Justice 
Duncan,  as  worthy  of  consideration,  and  for  the  first  time 
in  Pennsylvania  held,  (by  Lewis,  President,)  to  be  sound 
law,  received  the  hearty  concurrence  of  Mr.  Justice  Rog- 
ers, who  delivered  the  opinion  of  the  Supreme  Court,  in 
Spring  V.  Caul,  2  W.  890 ;  and  the  judgment  of  tlie  court 
below  was  accordingly  affirmed  in  July,  1834.  After- 
wards, in  1835,  when  one  of  the  causes  of  Mr.  Bellas 
came  on  to  be  tried,  he  attempted  to  impeach  the  plain- 
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tiff's  return  of  survey,  by  showing  that  **  no  survey  was 
ever  made  upon  the  ground  ;'*  but,  as  the  plaintiff^s  sur- 
vey was  more  than  21  years  old,  before  the  defendant's 
title  commenced,  and  as  the  principle  had  been  already 
settled  in  Spring  v.  Caul,  that  it  could  not  be  impeached 
in  the  manner  proposed,  the  evidence  was  rgeeUd  a$  alio- 
gether  irrdevani.  In  rejecting  the  evidence,  Judge  Lewis, 
in  an  opinion  filed  of  record,  pl4iced  the  decisiam  of  the  court 
diitinctljf  upon  the  principle  that  the  preiumptiom  in  favor  of 
theretumof  asurvejf,  remaining  undisputed  for  theperiodof 
twenty-one  jfeart,  was  absoluielj/  conclusive.  That  decision 
was  affirmed  by  the  Supreme  Court  in  July,  1835,  Mr.  Jus- 
tice Kennedy  delivering  the  opinion  of  the  court,  six  pages 
in  length,  and  distinctly  stating,  in  that  opinion,  that  the 
very  questionhad  been  decided  in  Spring  v.  Caul,  vide  Bel- 
las V.  Levan,  4  Watts,  297«  These  decisions  received  the 
universal  approbation  of  the  profession  and  the  people. — 
They  advanced  the  cause  of  justice,  arrested  fraudulent 
speculations,  closed  the  flood-gates  of  litigation,  and  gave 
certainty  to  titles,  and  thus  promoted  the  investpient  of 
capital,  the  development  of  the  wealth  of  our  mineral 
regions,  and  the  general  improvement  and  prosperity  of 
the  country.  The  principle  adopted  was  in  accordance 
with  all  the  analagies  of  the  law,  and  no  question  was 
afterwards  raised  in  regard  to  its  soundness,  tender  such 
circumstances,  it  would  be  placing  the  learned  Judges  of 
the  Snjnreme  Court  in  a  most  unfiivoraUe  light  to  repre- 
sent them  as  engaged,  in  the  gear  1841,  in  **  great  delib- 
eration'' upon  a  point  which  they  themselves  had  twice 
solemnly  settled  at  least  six  years  before,  and  which  was 
notoriously  familiar  law  to  the  humblest  tyro  in  the  pro- 
fession. Such  an  idle  waste  of  time  would  have  been 
worthy  of  the  Horn-book  and  the  school-master's  birch. 
The  well  known  fhmiHarity  of  Mr.  Justice  Bumside 
with  the  land  law  of  the  State  relieves  him  from  the 
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•lightest  impatation  of  ignorance  of  the  history  of  this 
question,  and  the  mistakes  liable  to  occur  in  the  press  of 
business  free  him  from  any  intention  to  misrepresent  the 
facts.  The  reference  to  the  case  of  Nieman  Sl  Ward,  in- 
stead of  the  one  he  intended  to  cite,  was  doubtless  a  mis- 
take which  might  readily  occur  amid  the  multiplicity  of 
citations  by  counsel.  And  we  only  draw  attention  to  the 
subject  for  the  purpose  of  preserving  the  true  history  of 
the  origin  and  progress  of  one  of  the  most  important 
principles  in  our  land  law  which  has  ever  been  decided.- 


idtlntal  lurisprubmce. 


CHLOROFORM,  ict. 

The  lit  Tolame  of  the  TnmsactioDB  of  the  American  Medical  Associa- 
tion, iDstitiited  ID  1847,  has  made  its  appearance.  It  is  an  octsvo  Tolome 
of  more  than  400  pages  and  contains  a  mass  of  ndnable  informatMNi. — 
The  report  of  the  committee  on  Anassthetic  agents  is  highly  interesting. 
From  this  report  it  appears  that  *«  a  portion  of  the  committee  believe  that 
the  &cts  now  before  the  profession  have  fully  established  etherisation  as 
a  powerful,  highly  asefnl,  and  practicable  means  of  annulling  pain,  if 
judiewuily  emjioyed  ;*'  while  **another  portion  do  not  feel  prepared,  from 
the  evidence  presented,  to  recommend  the  use  of  these  agents.'* 

It  is  clear,  from  the  evidence  laid  before  the  Association  by  the  oom- 
mittee,  that  suLpkuric  tUur,  although  not  so  immediate  in  its  effects  as 
Moroform^  is  much  less  frequently  attended  with  disastrous  results.  But 
tiie  many  sad  consequences  which  have  been  produced  by  the  exhibition 
of  these  agents  constrain  us  to  believe  that  the  use  of  either  of  them, 
except  in  desperate  cases  or  where  the  system  without  thebr  aid  is  unable 
lo  sustain  the  shock  of  the  necessaiy  surgical  operation,  is  extremely 
*Hnju€kcwus,^*  if  not  positively  dangsroos  as  well  to  the  physician  as  to 
the  patient. 
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A  death  from  ahr  tntering  a  vein  divided  wllHit  i$uerting  a  seitm  w  Ae 
iM^Tt  occnnped  recealij  at  Bwnat,  near  Loadoa.  Inahl|^yreapectdJe 
Medkid  Journal  it  iicalMaB  «' oediciil,**  and  in  the  nraal  fltoam4MNit- 
#]qiloMn  langnago,  it  ii  addM  tbat  ««no  blame  can  bo  attached  to  tlia 
opeimtor.'*  The  caceamiCancee  of  the  caao  are  not  atatod,  bnt  wo  €Nur 
that  it  is  not  as  woD  nndoratood  as  it  should  bo  that  the  difision  of  a  vein, 
in  the  neighbotfaood  of  the  heart,  is  attended  with  dangers  which  mig^ 
produce  somethnig  oMne  dian  an  **  accidont.'*  If  a  pomp-maker  were 
to  peribrate  a  pnmp-stock,  under  the  piston,  the  admiwion  of  air,  and 
the  consequent  cessation  of  the  flow  of  water,  could  scarcelj  be  calied  an 
"  oeddeMC^  which  would  discharge  the  workman  from  «*  blame.**  We 
remember  with  pain  a  death  which  occurred  at  Harrisbug  some  years 
ago,  from  dividing  a  vein  in  the  breast.  We  know  nothing  of  the  circum- 
stances and  of  course  do  not  impute  blame  to  the  operstor.  But  in  the 
administiMtion  of  Legal  Mediciiu  we  know  not  what  a  court  and  jury 
mi|^t  do,  in  cases  where  no  pains  were  taken  to  guard  agunst  the  **ac- 
etieni,"  or  wh&n  the  operyor  appeared  to  have  no  sufllcient  knowledge 
of  the  danger  to  which  he  was  exposing  the  patient. 


CONSTITUTIONAL  LAW. 

ne  O&oenuT. — ^Upon  the  resignation  of  Goremor  Shunk,  the  Hon. 
William  F.  Johnston,  Speaker  of  the  Senate  of  Pennsylvania,  was  vested 
by  the  ConstitntHm  with  the  power  to  '*  exercise  the  oflice  of  Governor.** 
As  the  Seni^  wiD  meet  on  the  first  Tuesday  in  January  next,  and  as  the 
Governor  elect  wiD  not  be  inaugurated  until  the  third  Tuesday  in  January 
next,  the  distinguished  Senator  from  Armstrong  wiO  necessariy  perferm 
the  double  duty  of  Speaker  of  the  Senate,  and  Governor  of  the  Com- 
monwealdi. 

T%e  Atiomeif  OtmeroL-^The  Hon.  James  Cooper,  the  Attorney  Gen- 
eral of  the  CoBunoawealth,  has,  since  his  appointment,  been  elected  a 
member  of  the  Hoase  of  Bepresentatives.  By  the  Constitution,  it  is  de- 
clared that  no  peraen  hokling  any  t^fee^  (except  of  attorney  at  law  and  in 
the  militia,)  under  this  Commonwealdi,  shall  be  a  member  of  either 
House,  during  his  continuance  in  oflice.  This  provision  of  the  Constitn- 
tion,  because  in  derogation  of  the  rights  of  the  people  to  sdect  dieir  own 
public  servants,  has  always  received  a  strict  constructbn.  Hie  object 
was  to  prevent  the  fistribution  of  power  among  the  different  dep^prtments 
from  being  destroyed,  and  the  checks  which  each  had  upon  the  other 
.from  being  impaired.**  The  departments  of  government  are  either  Legis- 
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latiTe«  Executiye  or  Judicial ;  and  neither  tlia  letter  or  apiril  of  die  Con- 
atitutioiial  reatrictioo  appliea  to  thoae  agenta  of  the  State*  ndio  are  not 
entmated  with  an  j  portion  of  the  aovereiga  power,  and  who,  therafae, 
belong  to  neither  of  theae  three  depertmenti.  A  State  acta  in  a  deoUe 
capadtj : — aa  a  sovereign  and  aa  an  individuaL  She  acta  aa  a  9$9emgn 
when  ahe  eiereiiea  either  the  law-makimg^  die  layhtxectOmg^  or  die 
law-^xf&imdmg  power,  and  the  agenta  entmated  with  die  eierciae  of 
theae  powera,  are  properly  called  ^gUen.  Bat  the  peraona  emplajed  bjr 
her  in  performing  acta  which  an  individmai  or  eofyorofjon  tmj  perionnt 
are  not  t^/kers.  The  indiridoala  entmated  with  the  BaanagenMat  of  her 
law  anita,  when  ahe,  aa  a  party,  diarobed  of  her  aovereign^,  and,  like,  an 
indiridaal,  ia  humbly  auing  for  juatice,  are  not  i^feer$^  but  BMrely  oitor- 
n€y$  ai  law^  and  conaequendy  may  be  memberaof  the  Legialalnre*  Chief 
Juatice  CKbaon,  I.  D.  Bernard,  Philip  S.  Markley,  and  Mr.  Flanely,  wen 
Depatiea  of  die  Attorney  General,  and  EOia  Lewia  waa  Attorney  Gen- 
eral, and  aD  of  them  were,  at  the  aaroe  time,  membera  of  the  Legirialve. 
The  name  may  be  aaid  of  Mr.  M'Aithur,  General  Piper,  Mr.  Dale, 
Col.  Orr,  and  Mr.  Hyneman,  aD  of  whom  were  Depa^  Smrveyora,  but 
their  dutiea  iuTolyed  no  exerciae  of  the  aovereign  power.  Gen.  Rogera 
waa  collector  of  tolla  and  member  of  the  Senate,  upon  the  aaroe  princ^ile. 
So  that  we  perceire  no  Conatitutional  objection  to  die  exerciae  of  the 
dutiea  of  both  officea  by  Mr.  Cooper.  In  thia  view  of  die  caae,  the  next 
meeting  of  the  Legialatore  will  preaent  the  aingufaur  coincidence  that  while 
the  acting  Govenior  will  be  a  member  of  the  Senate,  hia  Attorney  Gen- 
eral win  be  a  member  of  the  Houae  of  Repreaentati?/^ 


JUDICIAL  APPOINTMENTS. 

We  sabjoin  a  list  of  the  President  Judges  of  Pennsyl- 
vania, with  the  dates  of  their  respective  commissions. — 
We  have  designated  with  a  star  (*)  those  whose  commis- 
sions expire  daring  the  administration  of  Governor 
Johnston. 

Hon.  Edward  King,  President  iBt  District,  app*d  28th  February,  1842* 

Hon.  EUia  Lewis,  President  2nd  District,  app*d  14th  Janvary,  1843. 

Hon.  James  Pringle  Jones,  President  3rd  District,  appointed  March 
13th,  1847.  ^ 

*Hon.  George  W.  Woodward,  President  4th  District,  appointed,  9th 
AprU,  1841. 
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^UoD.  Beojamin  PaUoD,  President  5tli  District,  app*d  SOth  Mardi,  1640. 

Hon.  Gaylord  Church,  President  6th  District,  npp*d  3rd  AprO,  1843. 

Hoc.  David  Kranse,  President  7th  District,  app'd  31st  Januaiy,  1845. 

Hon.  Joseph  6.  Anthony,  President  8th  District,  appointed  March 
23id,  1844. 

*Hon.  Samuel  Hepburn,  President  9th  District,  app'd  5di  March,  1839. 

Hon.  John  C.  Knox,  President  10th  District,  app*d  11th  April,  1848. 

*Hon.  William  Jessup,  President  11th  District,  app'd  Tib  April,  1836. 

Hon.  Nath'l.  B.  Eldred,  President  12th  District,  app'd  30th  Mkrch,1843. 

*Hon.  John  N.  Conyngham,  President  13di  District,  appointed  25th 
March,  1839. 

Hon.  Samuel  A.  Gilmore,  President  14th  District,  appointed  28di  Feb- 
ruary, 1848. 

Hon.  Henry  Chapman,  President  15th  District,  app'd  18th  March,  1648. 

Hon.  Jeremiah  S.  Black,  President  16tfa  District,  app'd  30tfa  BCarch, 
1842. 

Hon.  John  Bredin,  President  17di  District,  app'd  28diFebraai7, 1842. 

*Hon.  Alexander  McCahnont,  President  18th  District,  appointad  Slat 
May,  1839. 

Hon.  William  A.  Irrine,  President  19th  District,  appointed  6diFebni- 
ary,  1846. 

Hon.  Abraham  S.  Wilson,  President  20th  District,  app'd  30th  March, 
1842. 

Hon.  Luther  Kidder,  President  21st  District,  app'd  83d  Jaanary,  1845. 

JUDGES  OF  DISTRICT  COURTS. 

Hon.  George  Sharswood,  President  of  the  District  Coist,  compoaadef 
the  ci^  and  county  of  Philadelphia,  appointed  1st  Febroaiy,  1848. 

Hon.  John  K.  Findlay,  Assistant,        "•         2nd  April,  1845. 

Hon.  George  W.  Stroud,    '«  **        5tfi  Febroaiy,  1848. 

«Hon.  Alexander  L.  Hayes, President  District  Coort  of  Tancaatig,  ap* 
pointed  1st  May,  1840. 

Hon.  Hopewell  Hepburn,  President  District  Conrt  of  ABwgheny,  ap- 
pointed 17di  Febroaiy,  1847. 

Hon.  Walter  H.  Lowry,  Assistant,  hTO»^  ITtfi  Febroaiy,  1847. 

AjttoeiaU  Judge$  of  Ae  Ctmrt  of  Omuhom  Pieos,  inmndfordU  Oily  and 
county  of  Pkiladtlfkim  : 

Hon.  James  Campbell,  appointed  2d  i^nril,  1842. 

Hon.  AnaoB  V.  Parsons,      •'        13th  Febroaiy,  1843. 

Hon.  William  D.  KeDy,       •«       8th  March,  1847. 
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t^  The  New  York  Legal  Ohserver. — We  have  received  a  note  from 
Sainiiel  Owen,  Eeq.,  the  editor  of  the  New  York  Legal  Oboenrer,  com- 
plaining of  injnitice  arinng  from  the  re-pnblication  in  tfaii  Journal  of  tho 
ftateoMnt  made  in  the  New  York  Code  Reporter,  of  September  last« 
reapecting  the  dieoontinuance  of  the  Oboenrer.  The  insertion  of  Mr. 
Owen*e  note  wonld  not  comport  with  our  ideas  of  propriety,  bat  It  gives 
us  nnfoigned  pleasure  to  learn  that  his  valaable  periodieal  has  not  been 
diseontiniied,  and  lo  assure  him  and  the  public  of  our  disposition  lo  re- 
pair, by  all  the  means  in  oor  power,  anjr  injury  which  we  may  have 
nnintentionaDy  conmiitted  by  re-pnblishing,  on  die  authority  of  die  Code 
Reporter,  what  we  supposed  at  the  time  to  be  a  correct  statement  of 
fiicts.  It  may  serve  as  a  further  explanation  to  state  that  we  have  not 
seen  a  number  of  the  Legal  Observer  since  the  February  number,  1848. 


Esatti  Female  PoeU  of  America,  published  by  £•  H.  Butler  dc  Co.— 
This  work  is  a  credit  to  the  country,  and  is  especially  worthy  of  the 
painter-poet  of  America,  Thomas  Buchan an  Read.  It  contains  biog- 
raphies and  selections  from  the  productions  of  the  most  distinguished  of 
our  female  poets,  and  portraits  of  many  of  them,  engraved  from  paintings 
by  Mr.  Read  himself  The  likeness  of  '•Grace  Greenwood*'  is  appro- 
priately given  in  full  riding  costume,  inasmuch  as  she  is  distinguished, 
as  well  ibr  •*  handling  the  ribbons'*  as  for  wielding  the  pen,  and  has  con- 
ferred a  great  public  benefit  by  her  condemnation  of  the  present  ludicrous 
and  dangerous  female  .riding  dress,  and  her  courageous  recommendation 
of  the  Turkish  trousers  and  the  Blouse,  somewhat  similar  to  the  beauti- 
ful bathing  dress  worn  at  the  sea  shore.  In  looking  over  Mr.  Read's 
portraits,  we  recognize  one  particular  face,  which  is  so  life-like,  and  so  cor- 
rect, that  we  think  we  see  the  original  by  our  side,  feel  the  inspiration  of 
her  etherial  presence,  and  her  **  Spirit  of  Song,"  and  hear  the  thrilling 
sounds  of  her  magnificent  address  **  To  the  Eagle  " : — 

"Where  the  great  catumct  tends  up  to  Heaven 
Itt  tprtjey  inoenie  in  peipetual  tloud, 
Thy  wings  in  twain  the  ncred  bow  have  riven, 
And  onward  tailed  irraverendly  proud." 


9*  We  renew  our  thanks  to  our  friends  for  their  increasing  subscrip- 
tbn  and  advertising  patronage.  Within  the  last  two  weeks  we  received 
nearly  forty  subscribers  from  Buffalo  alone. 
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MOBTIMEB  LIVINGSTON  v.  THB  STEAMBOAT  BXPBB88. 


U.  S.  Circuit  Court,  in  Admiralty,  Nov.  12.  City  of  New 

York. 


1.  Wliere  the  helm  of  the  tow  wm  under  the  direction  of  her  Oaptais,  and 
aU  other  meaaa  osed  in  the  narigatioB  of  the  boat  were  under  the  control  of 
the  maater  of  the  tog,  the  power  of  the  tug  over  the  navigation  of  the  tow  ia 
paramount  and  coatrolting,  to  which  a  corresponding  retponsibilitj  neceiaarily 
attadiea,  in  caae  the  tow  k  brought  into  ooUiiion  with  another  TetaeL 

2.  In  auoh  caae  the  whole  duty  of  the  tug  is  not  diachaifef  4rbem  she  ia  ao 
navigated  as  to  avoid  committing,  immediately,  an  i^jmy  fay  coUisioii  with 
another  vesael  herself;  she  must  guard,  so  far  as  fiuriy  liea  within  the  power 
she  exercises  orer  the  colliding  reasel.  against  the  danger  of  any  bjnriea  being 
committed  by  thn  ktter :  odierwise  the  tug  is  responsible  for  the  damage. 

Mr.  Justice  Nvi«soif  delivered  the  opinion  of  the  Court : 
This  is  a  libel  filed  by  the  owner  of  the  yacht  Hist  against 
the  steamboat  Express,  for  damages  occasioned  by  a  col- 
lision occurring  in  this  port.  The  Bfist  was  lying  at  an- 
chor off  Whitehall  dock,  at  the  usual  anchorage  ground 
for  vessels  of  that  description.  The  steamboat  had  just 
taken  in  tow  a  canal  boatt  heavily  laden  with  coal,  at  one 
Vol.  vul — 19. 
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of  the  North  River  piers,  for  the  purpose  of  carrying  her 
round  to  the  East  River,  there  to  be  taken,  witii  other 
boats,  in  tow  to  Albany.    The  canal  boat  was  towed  by  a 
hawser  some  fifty  fathoms  in  length,  fastened  to  the  stem 
of  the  steamboat,  and,  on  coming  round  fVom  the  North 
to  the  East  River,  the  latter  passed  on  the  inside  of  the 
Mist,  between  her  and  the  Battery.    As  she  came  round 
Castle  (Sarden,  the  boat  in  tow  took  a  sheer  out  into  the 
river,  which  the  captain  and  a  hand  on  board  of  hery  with 
all  their  exertions  at  the  hefan,  could  not  break,  by  reason 
whereof  she  came  in  contact  with  the  Mist,  head  im,  abaft 
the  forward  chains,  and  stove  in  her  plank  and  tipbeft, 
besides  doing  other  serious  injury.    The  captain  of  the 
tug  was  warned  by  the  master  of  the  tow,  at  the  time  she 
was  lashed  to  the  stem,  that  the  boat  steered  badly,  espe- 
cially when  heavily  laden,  as  she  then  was,  and  a  request 
made  that  she  should  be  taken  alongside,  instead  of  being 
towed  at  the  stern ;  but  this  was  refused,  and  a  hawser 
flung  to  him,  to  lash  her  astem.    The  tug  was  not  under 
the  command  or  direction  of  the  master  of  the  tow,  but 
under  the  conmiand  and  direction  of  her  own  captain  and 
hands.    The  tow  was  steered  under  the  direction  of  her 
captain.    The  collision  took  place  about  5  o'clock,  P.  M., 
of  the  18th  October,  1845,  in  calm  and  pleasant  weather, 
the  tug  having  in  tow  no  other  vessel  besides  the  canal 
boat.    The  sheer  of  the  tow  commenced,  according  to 
the  clear  weight  of  the  evidence,  as  soon  as  the  tug 
straightened  up  in  her  course  from  the  North  River  piers, 
or  as  she  was  coming  round  Castle  Garden ;  and  it  contin- 
ued widening  from  the  track  of  the  tug,  notwithstanding 
the  exertions  of  the  captain  and  hands  on  board  until  the 
collision  occurred.   There  is  very  little  doubt,  if  any,  that 
it  was  seen  by  the  hands  on  board  the  tug,  soon  after  it 
commenced,  and  that  it  was  also  seen  that  it  was  not  in 
the  power  of  the  master,  with  all  his  efforts,  to  break  it ; 
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and  yet  no  measures  were  taken  to  arrest  the  sheer,  or  to 
avoid  the  danger,  which  must  have  heen  apparent.  On 
the  contrary,  the  tug  continued  her  coarse,  at  a  speed  of 
from  six  to  eight  miles  an  hoar.  It  is  trne,  the  hawser 
was  paid  oat  from  the  tug  some  ten  or  fifteen  fathoms ; 
but  this  was  not  for  the  purpose  of  arresting  the  sheer, 
but  of  increasing  it,  so  that  the  tow  might  be  enaUed  to 
pass  the  Hist  on  the  opposite  side  from  the  tug. 

Under  these  circumstances,  though  the  master  of  the 
tow  may  have  been  in  fault  for  want  of  proper  skill  or 
attention  in  steering  his  vessel,  and,  therefore,  property 
responsible  for  the  coUision — ^we  are  of  opinion  the  cap- 
tain of  the  tug  was  also  in  fault,  for  not  taking  earlier 
measures  to  avoid  it,  by  stopping  his  vessel.  There  can 
be  no  reasonable  doubt,  upon  the  evidence,  but  that  the 
collision  might  have  been  avoided,  if  proper  attention  had 
been  paid  to  the  navigation  of  the  tug ;  and,  after  the 
captain  had  been  warned  that  the  tow  steered  badly,  and 
was  requested,  for  that  reason,  to  take  her  alongside,  it 
was  his  duty,  in  passing  round  among  the  vessels  lying  at 
anchor  in  the  bay,  to  have  kept  the  strictest  watch  over 
the  tow,  and  to  have  seized  the  first  moment  of  apparent 
danger  ibr  the  purpose  of  arresting  the  sheer  and  pre- 
ve:  ting  the  collision. 

An  idea  seems  to  have  been  entertained  on  board  the 
tug,  that  if  sh£  was  not  in  fault,  as  respects  her  own  navi- 
gation—-that  is,  if  she  was  so  navigated  as  to  avoid  coming 
in  contact  with  the  damaged  vessel — ^no  responsibility 
could  be  properly  attached  to  her ;  that  it  then  rested 
exclusively  upon  the  vessel  in  tow,  to  whose  bad  naviga- 
tion the  collision  was  immediately  attributable.  This,  we 
apprehend,  is  a  mistake.  The  tug  is  also  responsible,  if 
the  damage  could  have  been  avoided  by  the  exercise  of 
reasonable  skill  and  attention  on  her  part.  The  naviga- 
tio:n  of  the  tow  is  dependent  upon,  and  controlled  by,  the 
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navigation  of  the  tug  ;  and  it  may  not  unfrequently  hap- 
pen that  the  joint  action  of  the  hands  on  board  of  both 
vessels,  is  essential  to  prevent  the  happening  of  a  collision 
by  the  former.  In  all  such  cases,  at  least  there  exists  a 
common  obligation  to  make  every  reasonable  effort  to 
avoid  the  danger,  and  a  common  responsibility  in  case  of 
neglect.  The  case  before  us  is  one  of  this  description. 
Whether  the  sheer  happened  at  first  by  the  fault  of  the 
master  of  the  tow  or  not,  it  is  quite  plain  that  he  and  the 
hands  on  board  were  unable  to  break  it  and  bring  the  ves- 
sel back  to  her  proper  track  without  the  aid  and  co-ope- 
ration of  the  tug;  that,  we  think,  might  have  been 
rendered  in  season  to  have  avoided  the  disaster  if  proper 
attention  had  been  given  to  the  condition  of  the  tow,  and 
such  attention  should  have  been  bestowed,  especially  af- 
ter the  warning  that  had  been  given  to  the  captain  in 
respect  to  the  bad  navigable  qualities  of  the  vessel.  By 
consenting  to  take  charge  of  her  under  these  circumstan- 
ces, and  particularly  taking  her  in  tow  by  a  stem  hawser, 
after  the  admonition,  the  captain  became,  measurably,  re- 
sponsible for  her  navigation,  or,  at  least,  for  extraordinary 
care  and  attention  to  her  nangation  in  the  passage  from 
river  to  river  among  the  vessels  in  the  bay. 

The  business  of  towing  vessels  by  steamboats  is  com- 
paratively modern,  and  has  become  extensive  upon  all  the 
navigable  rivers  of  the  country.  The  obligations  and  re- 
sponsibilities arising  out  of  this  kind  of  navigation,  and 
properly  resting  upon  the  respective  vessels  concerned, 
are  novel  and  peculiar;  and  there  may  be  some  difficulty 
in  assigning  to  each  vessel  its  proper  measure  of  respon- 
sibility— ^a  difficulty  that  is  intrinsic  arising  out  of  the 
peculiar  relations  which  the  respective  vessels  bear  to 
each  other  in  the  course  of  the  navigation.  In  all  cases 
where  the  tug  is  under  the  direction  and  control  of  the 
master  and  hands  on  board  of  the  tow,  there  is  no  diffi- 
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enlty  in  assigning  to  the  latter  a  responsibility  for  all  the 
damages  that  may  happen  through  the  faalt  of  either  ves- 
sel ;  and  the  converse  of  the  proposition  will  hold  equally 
good,  where  the  tow  is  under  the  exclusive  direction  and 
control  of  the  tug.  But  where  there  is  a  divided  command 
and  direction  in  the  navigation  of  th«  vessels,  there  must 
necessarily  be,  in  some  measure,  a  divided  and  separate 
responsibility  assigned  to  each.  What  that  measure  ahall 
be,  is  a  question  of  some  difficulty.  In  the  case  before 
us,  the  helm  of  the  tow  was  under  the  direction  of  her 
captain ;  all  other  means  used  in  the  navigation  of  the 
boat  were  under  the  absolute  control  and  direction  of  the 
master  of  the  tug ;  and  such  is  understood  to  be  the  com- 
mon relation  which  these  vessels  bear  to  each  other  in 
the  business  of  towing  up  and  down  the  North  River. 

Now,  although  the  tow,  her  master,  and  owners,  are 
properly  chargeable  for  any  injuries  that  may  happen  by 
reason  of  neglect  or  unskilfulness  in  her  management,  in 
the  course  of  the  voyage,  it  by  no  means  follows  that  the 
tog  is  free  from  fault  Her  power  over  the  navigation  of 
the  tow  is  paramount  and.controling,  to  which  a  corres- 
ponding responsibility  necessarily  attaches;  and  in  all 
cases,  where  the  proper  and  reasonable  exercise  of  that 
power  can  be  interposed  for  the  purpose  of  arresting  and 
avoiding  the  injury  impending,  she  should  be  held  respon- 
sible for  its  faithful  exertion,  and  answerable  in  case  of 
neglect.  Her  whole  duty  is  not  discharged  when  she  is 
so  navigated  as  to  avoid  committing  immediately  the  in- 
jury herself;  she  must  guard,  so  far  as  fairly  lies  within 
the  power  she  exercises  over  the  colliding  vessel,  against 
the  danger  of  any  injuries  being  committed  by  her.  In 
this  very  case,  if  the  master  of  the  tow  had  had  the  con- 
trol over  the  motive  power  himself,  he  might  have  avoid- 
ed the  collision,  notwithstanding  the  sheer  of  his  vessel. 
Seeing  and  apprehending  the  danger,  he  would,  as  would 
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have  been  hi>  duty,  stopped  the  vessel  at  once,  and  have 
thus  arrested  the  dangerous  consequences  of  the  sheei'i 
whether  it  arose  from  the  fault  of  the  helmsman  or  of  tlie 
navigable  qualities  of  the  canal  boat.  The  motive  power 
being  entirely  under  the  control  of  the  tug,  this  duty  de- 
volved upon  the  master  and  hands  of  that  vesseli  and  the 
negU  ct  te  discharge  it  properly,  under  the  circumstances 
and  in  the  emergency,  fairly  enough  subjects  her  to  ac- 
count ibility  for  the  damage  that  happened.  We  are  of 
opinion,  for  these  reasons,  that  the  decree  below  should 
be  re .  ersed,  and  that  the  case  be  referred  to  the  clerk, 
to  ascertain  and  report  the  amount  of  the  damage  sus- 
tained. 


MARTIN  LEWIS,  PERMANENT  TRUSTEE  OF  WILLUM  ^OULTON, 
AN  INSOLVENT  DEBTOR,  r.  FRANKLIN  GARDNER. 


In  Baltimore  County  Court — Action  of  Trover. 


1.  The  laws  of  a  State  have  no  extra-territorial  operation,  even  between 
citizens  thereof,  bo  as  to  authorize  the  permanent  trustee,  under  an  insolvent 
law  of  one  State,  to  recover  the  personal  property  of  the  insolvent,  situate  and 
■old  in  another,  in  payment  of  a  debt. 

2.  But  duress  of  goods,  may.  under  certain  circumstances,  amount  to  a  fraud 
which  would  vitiate  such  sale,  and  render  such  purchaser  liable  to  an  action 
of  trover,  at  the  suit  of  such  tmstee,  in  the  Courts  of  the  State  in  which  the 
proceedings  under  the  insolvent  law  took  place. 

Opinion  of  Judge  Le  Grand. — The  facts  of  the  case 
are  as  follows: — William  Houlton,  (whose  permanent 
trustee  under  our  insolvent  system  the  plaintiff  is,)  was 
conducting  business  in  the  city  of  Washington,  the  town 
of  Petersburg,  and  in  the  borough  of  Norfolk,  Va.  On 
the  4th  June.  1845,  being  unable  to  meet,  at  maturity,  his 
enfi:asenien:<.  many  of  which  were  about  to  fall  due,  he 
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desired  an  extension  of  time  Arom  his  creditors,  believing 
as  he  says,  he  was  perfectly  solvent.    With  this  view  he 
convened  a  meeting  of  his  creditors.    The  defendant, 
(one  of  his  creditors,)  according  to  the  evidence  of  Hool- 
ton,  did  not  attend,  alleging  as  a  reason  for  his  absence, 
that  he  would  be  compelled  to  leave  at  the  hoar  of  the 
day  when  the  meeting  was  to  be  had  to  attend  as  a  wit- 
ness at  Comberland,  but  that  he  would  be  represented  at 
such  meeting  by  Hr.  Johnson,  his  clerk,  who  would  be 
instructed  to  act  on  the  most  favorable  terms  towards 
Honlton.    At  the  proposed  meeting,  the  plaintiff,  as  one 
of  the  creditors  of  Houlton,  and  Johnson,  as  representa- 
tive of  defendant,  attended.    No  extension  of  time  was 
allowed  because  Houlton  had  not  then  with  him  an  ex- 
hibit of  the  condition  of  his  affairs ;  but  it  was  agreed, 
according  to  the  testimony  of  Houlton  and  Hack,  by 
Lewis  and  Johnson,  that  Houlton  should  proceed  to 
Washington  and  sell  out  there,  and  then  proceed  to  Pe- 
tersburg and  Norfolk,  take  an  inventory  of  his  goods  and 
return  to  the  city  of  Baltimore  within  five  days,  when,  on 
its  exhibition,  the  creditors  would  determine  what  was  to 
be  done,  but  during  that  time  no  legal  procetdingi  $koutd 
be  had  bjf  kii  creditar$.    In  pursuance  of  this  understand^ 
ing,  Houlton  went  to  Washington  ;  but  the  defendant  in- 
stead of  going  to  Cumberland,  proceeded  to  Norfolk, 
where  he  caused  an  attachment  to  issue  against  the  prop- 
erty of  Houlton,  as  that  of  a  non-resident  debtor.  Having 
done  this,  he  proceeded  to  Washington,  where  he  found 
Houlton  engaged  in  effecting  a  sale  of  his  goods  there, 
and  by  means  of  threats  induced  Houlton,  according  to 
the  testimony  of  the  latter,  to  give  him  an  order  for  the 
goods  which  had  been  attached,  at  Norfolk,  and  also, 
some  of  the  notes  made  by  the  purchasers  of  the  goods  at 
Washington.    This  took  place  on  the  5th  June,  and  on 
the  12th  of  the  same  month  Houlton  applied  for  the  ben- 
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efit  of  the  insolvent  laws  of  this  State,  and  on  the  4th  the 
plaintiflf  was  appointed  his  permanent  trnstee.  This  ac- 
tion is  brought  to  recover  the  value  of  the  goods  and  of 
the  notes. 

On  this  state  of  facts,  it  is  said,  the  plaintiff  is  entitled 
to  recover,  because  of  the  fraud  of  Gardner, — in  other 
words,  no  title  passed  to  him,  and  that  the  title  rested  in 
his  permanent  trustee. 

On  the  part  of  the  defendant  it  is  denied  there  was  any 
fraud  in  his  proceedings,  and  insisted  upon,  in  his  behalfi 
that  he  was  invested  with  a  legal  title  to  the  property  in 
question  : — that  inasmuch  a4  the  proceeding  took  place  out 
of  the  State  of  Maryland^  our  laws  in  regard  to  insolvent 
debtors  can  hate  no  effect  in  relation  to  it. 

In  regard  to  this  last  question,  there  has  been  and  still 
is,  a  difference  of  opinion  among  the  jurists  of  our  coun- 
try. In  England,  it  has  always  been  held,  that  so  far  as 
the  citizens  of  that  country  are  concerned,  they  afe  bound 
to  look  to  the  assignees  of  the  bankrupt  for  their  distribu- 
tive share  of  his  estate,  and  whatever  may  be  obtained  by 
them,  beyond  their  country,  by  proceedings  against  the 
property  of  thie  bankrupt  situate  without  the  country,  can 
be  reco^•e>•ed  from  them  by  the  assignee  ;  the  decisions  to 
ihis  effect  resting  on  the  doctrine  that  as  subjects  of 
Great  Britain  they  owe  allegiance  to  its  laws  and  their 
policy,  and  therefoi'e,  as  between  them  and  the  asi^ignees, 
their  proceedings  are  not  to  be  considered  with  reference 
to  the  law  6f  the  actual  situs  of  the  property,  but  in  re- 
gard to  the  country  to  which  they  all  owe  allegiance.  In 
«ome  cases,  both  in  this  country  and  in  England,  it  has 
been  sbught  to  be  established,  that  the  assignees  in  bank- 
ruptcy are  invested  with  the  absolute  tit^e  to  the  property 
of  the  bankrupt  against  all  persons,  whether  British  sub- 
jects or  not.  This  doctrine,  however,  has  never  received 
any  countenance  from  any  of  the  courts  of  this  country  ; 
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the  only  question  here  being,  whether  the  bankrapt  laws 
of  England  as  between  subjects  of  that  country,  and  the 
insolvent  laws  of  a  sister  State  as  between  its  citizens, 
govern  the  acquisition  of  property  situate  beyond  its 
limitSf  which  is  sought  to  be  acquired  in  violation  of  the 
law  of  the  country,  or  of  the  State  of  which  they  are  sub- 
jects or  citizens,  as  the  case  may  be ;  and  in  regard  to  this 
question  there  has  been  a  difference  of  opinion.  Some 
of  the  courts  holding  that  as  between  citizens  of  the  same 
State,  the  laws  of  their  domicil  must  govern  the  contract, 
whilst  others  hold  the  opposite,  insisting  that  the  laws  of 
a  State  have  no  extra-territorial  operation  even  upon  its 
own  citizens.  The  case  of  Johnson  v.  Hunt,  28  Wendall, 
87,  maintains  most  clearly,  this  doctrine.  It  was  a  ease, 
so  far  as  this  question  is  concerned,  almost  identicid  with 
the  one  now  before  the  court.  In  my  apprehension  the 
question  has  never  been  decided  in  this  State. 

I  am  aware  that  the  case  of  Buck  &  others  v.  MeClain, 
1  H.  It  M'H.  236,  is  generally  supposed  to  have  decided 
that  EngUih  creditors  were  bound  by  the  statute  of  bank- 
ruptcy and  could  not  attach  the  effects  of  the  bankrupt  in 
the  Province  of  Maryland.  If  this  decision  was  made 
independently  of  the  local  legislation  of  the  Province  of 
Maryland,  as  is  generally  supposed,  then  it  would  be 
conclusive  on  this  question,  for  in  my  judgment  the  case 
of  Wallace  v.  Patterson,  2  H.  &  M'H.  463,  does  not 
touch  the  question,  for  there  the  attaching  creditors  were 
citizens  of  Maryland,  and  although  one  of  them  retided 
in  England  he  was  still  a  citizen  of  Maryland,  and  entitled 
to  his  rights  as  such.  In  the  case  in  1  H.  &.  M'H.  there 
is  no  opinion  of  the  court  filed  ;  but  it  appears  from  the 
report,  brief  as  it  is,  that  the  act  of  1704  ch :  30,  was 
cited  in  argument  by  the  counsel  who  moved  for  the  dis- 
solution of  the  attachment.  Now,  that  act  of  the  Pro- 
vince, by  a  just  construction,  would  have  justified  the 
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action  of  the  court,  for  by  it  the  property  of  the  bankrupt 
in  the  Province  wm  vested  in  his  assignee,  and  of  course 
to  be  distributed  by  him  according  to  the  statutes  of 
bankruptcy,  the  only  reservation  being  that  it  should  not 
interfer'^  with  Provincial  creditors  whose  claims  accrued 
after  tKe  arrival  in  the  Province  of  the  goods  ice.  of  the 
bankrupt.  It  appears  to  me,  that  by  this  act,  independ- 
ently of  the  general  principle,  English  creditors  had  no 
right  to  maintain  attachments  against  the  effects  of  the 
bankrupt  in  this  Province.  As  I  understand  the  opinion 
of  Mr.  Dulany,  published  in  connection  with  the  case,  the 
whole  matter  was  decided  on  a  construction  of  the  act  of 
1704  ch:  39.  After  alluding  to  certain  considerations,  he 
says,  <<  it  has  been  determined  on  a  construction  of  the 
actf  &c.''  What  act?  Again,  he  says,  "  the  country  cred- 
itors proceeded  by  attachment,  and  obtained  condemna- 
tions, but  an  attachment  obtained  by  a  BriHik  creditor 
was  set  aside,  the  ad  being  understood  to  be  lifhited  to 
country  creditors,  &c.*'  From  this,  it  is  clear,  that  the 
case  was  decided  under  the  act  of  1704. 

This  being  so  we  must  look  to  general  principles.  It 
has  been  conceded  in  several  of  our  States,  that  the  as- 
signee of  a  foreign  bankrupt  may  sue  in  our  courts.  This 
undoubtedly  admits  the  bankrupt  laws  of  England  to 
have  some  operation  in  our  country,  and  this  admission, 
says  Justice  Stor}-,  (Conflict  of  Laws,  section  420,)  "  un- 
less it  can  be  overthrown  surrenders  tlie  principle,  for  no 
one  will  contend  that  the  assignees  can  sue  either  in  law 
or  in  equity  in  our  courts,  unless  they  possess  $ome  title 
under  the  assignment."  I  am  aware  of  the  comprehen- 
sive language  of  Chief  Justice  Marshall  in  Harrison  v. 
Sterry,  5  Cranch  289,  where  he  said  the  bankrupt  law  of 
a  foreign  country  is  incapable  of  operating  a  legal  trans- 
fer of  property  in  the  United  States."  But,  says  Story, 
(Conflict  of  Laws,  section  421,)  **  the  very  terms  of  the 
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^ttatement  show,  that  the  court  were  examing  the  point, 
only  as  between  the  conflicting  rights  of  the  assignees 
and  those  of  the  attaching  creditors,  and  not  in  relation 
to  the  bankrupt  himself;  and  this  was  manifestly  the 
light  in  which  the  doctrine  was  contemplated  by  the  ma- 
jority of  the  court  in  a  subsequent  case/* 

The  purport,  then,  of  these  decisions  is,  as  I  under- 
stand them,  that  at  agaimt  attacking  creditan  the  bank- 
rupt laws  of  a  foreign  country  have  no  operation  here, 
but  they  have  operation  so  far  as  the  bankrupt  and  those 
who  hold  effects  for  him  are  concerned. 

In  the  case  of  Ogden  v.  Saunders,  12  Wheaton  364,  it 
is  said  by  Justice  Johnson  that  he  considered  it  <<  fully 
established,  that  in  the  United  States  a  creditor  of  a  for- 
eign bankrupt  may  attach  the  debt  due  the  foreign  bank- 
rupt, and  apply  the  money  to  the  satisfaction  of  his 
peculiar  debt,  to  the  prejudice  of  the  rights  of  the  as- 
signee or  other  creditors.*'  But  in  sajring  this  the  learned 
Judge  is  not  to  be  considered  as  referring  to  rights  of 
assignees  created  by  voluntary  assignments,  but  to  as- 
signments in  invitum^  and  by  force  and  operation  of  law. 
The  assignments  under  our  insolvent  system  are  not  in 
incitum  but  voluntary,  because  the  application  of  the  in- 
solvent is  of  his  own  motion^  and  not  an  involuntary  pro- 
ceeding on  his  part,  as  is  the  case  under  the  bankrupt 
laws  authorizing  an  involuntary  bankruptcy.  Looking, 
then,  to  these  principles,  it  seems  to  me,  that  had  Houl- 
ton  applied  for  the  benefit  of  the  insolvent  laws  before 
the  order  given  at  Washington,  his  deed  would  have 
passed  the  property  to  his  trustee,  so  as  to  deprive  the 
defendant  from  proceeding  against  it  by  attachment  or 
otherwise.  The  question  then  is,  does  the  facts  of  the 
application  of  Houlton,  subsequently  to  the  giving  the  or- 
der at  Washington,  effect  the  case  ?  Unless  the  statutes 
of  Maryland  have  an  extra-territorial  operation  upon  its 
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citizens,  then,  notwithstanding  the  retrospective  opera- 
tions of  the  provisions  of  the  act  of  1834,  Houlton  had 
the  right  to  dispose  of  his  property  as  he  did  at  Wash- 
ington. 

Personal  property  is  always  supposed  to  be  at  the  place 
of  the  domicil  of  the  debtor,  and  it  is  the  law  of  the  dom- 
icil  which  oaght  to  decide  the  rights  of  creditors,  and  this 
rale  will  prevail  unless  a  creditor  by  superior  diligence 
has  acquired  by  execution  a  paramount  right  over  them, 
and  his  right  thus  acquired  attaches  to  it  the  formalities 
of  the  law  regulating  the  place  of  the  execution  ;  and, 
"  the  Judge  who  puts  the  creditor  judicially  in  possession 
of  property  seized  within  his  jurisdiction,  is  regarded  as 
acting  in  the  name  of  the  debtor ;  so  that  it  may  be  deemed 
affected  by  the  same  retuoning  as  if  the  debtor  himself  had 
given  it  in  pledge  to  the  creditors  in  the  place  where  the  prop- 
erty  is  seized.**  Conflict  of  Laws,  sec  :  325.  Chancellor 
Kent  in  his  commentaries  states  the  rule  thus  :  ''  It  may 
now  be  considered  as  a  part  of  the  settled  jurisprudence 
of  this  country,  that  property,  as  against  creditors,  has 
locality,  and  the  lex  loci  rei  sitae  prevails  over  the  law  of 
the  domicil  with  regard  to  the  rule  of  preferences  in  the 
case  of  insolvent  estates." 

If  these  views  be  correct,  then  there  was  nothing  il- 
legal in  the  translation  at  Washington.  I  am  speaking 
now,  of  course,  independently  of  the  question  of  fraud 
imputed  to  the  defendant.  That  question  remains  to  be 
considered. 

Whether  or  no  the  jury  will  find  the  facts  in  the  plain- 
tiff's prayer  is  a  matter  with  which  the  court  has  nothing 
to  do ;  the  question  for  it  to  determine  is,  simply,  if  they 
do  find  those  facts  from  the  evidence,  whether  the  defend- 
ant acquired  title  to  the  property  so  as  to  defeat  the  right 
of  recovery  of  tlie  plaintiff. 

I  deem  it  wholly  useless  to  examine  into  the  laws  of 
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Virginia  for  the  purpose  of  seeing  what  rights,  ander 
them,  the  defendant  might  have  acquired.  Certain  it  ii 
he  acquired  none ;  the  attachment  was  dissolved ;  never 
proceeded  ia  to  final  judgment,  and  of  course  no  rights 
were  determined  by  it  Whatever  rights  he  acquired 
were  obtained  at  Washington. 

What  are  the  facts,  supposing  the  jury  to  find  the  hy- 
pothesis of  the  plaintifi^'s  prayer  ?  They  are,  that  the 
defendant  agreed  with  Lewis  to  suspend  for  five  days,  if 
he  would  do  the  like,  all  legal  proceedings  against  Houl- 
ton,  and  with  Houlton  himself  that  he  would  suspend  all 
proceedings  against  him  if  he  would  proceed  to  Norfolk 
and  the  other  places,  and  make  an  inventory  of  his  goods 
and  return  and  exhibit  the  state  of  his  affairs  to  his  cred- 
itors within  a  certain  time.  It  must  be  recollected  that 
at  the  time  of  the  agreement  Houlton  owed  him  nothing, 
nor  would  he  owe  him  anything  until  his  notes  became 
due.  By  this  agreement  the  rights  of  Lewis  were  un- 
doubtedly prejudiced  if  the  subsequent  action  of  the  de- 
fendant is  legal  and  proper,  and  Houlton  put  to  needless 
and  unprofitable  labor  and  expense.  Had  the  defendant 
instituted  a  suit  against  Houlton  on  the  notes,  (supposing 
for  the  sake  of  the  argument  they  were  due,)  before  the 
expiration  of  the  five  days,  he  must  have  been  defeated, 
for  under  the  decision  in  Clopper  v.  Union  Bank,  7  Haqr. 
tL  John :  104,  the  agreement  with  Lewis  would  have  been 
a  sufficient  answer  to  his  right  of  recovery ;  to  say  noth- 
ing of  the  agreement  with  Houlton  himself  for  the  latter 
was  under  no  legal  obligaiion  to  furnish  an  exhibit  of  his 
affairs,  or  to  incur  the  expense  necessarily  attendant  upon 
his  doing  so ;  his  doing  so  was  a  consideration  for  the 
forbearance  assented  to  by  the  defendant. 

It  is  undoubtedly  true  as  laid  down  in  Bacon's  Abridge- 
ment, tit.  Release  (A.  2.  888,)  that  a  covenant  not  to  sue 
for  a  limited  time  cannot  be  pleaded  in  an  action  of  cave^ 
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MMl,  bat  the  eoveimntee  must  seek  his  redress  in  aR 
•etion  upon  the  covenant  Bat  the  case  in  7  Harr.  So 
John :  1089  shows  that  the  doctrine  has  no  application  to 
the  action  of  auumpnt 

Bat,  it  is  said,  sapposing  all  this  be  so,  yet  the  right  of 
Hoalton  to  complain  is  gone  on  his  exeeation  of  the  order 
at  Washington. 

Im  aware  it  is  said  in  2  Inst :  483,  and  1  Blac  :  131, 
that  durea  of  goods  woald  not  avoid  a  man's  contract ; 
bat  it  mast  be  presamed  that  Coke  and  Blackstone  meant 
merely  to  lay  down  the  genend  rale  without  recarring  to 
excepted  cases,  for  it  has  been  expre$$ljf  decided  that  du- 
ress of  goods  will,  under  certain  circumstances,  avoid  a 
man's  note  or  bond,  and  the  doctrine  is  consonant  with 
common  sense,  for  every  man's  observation  must  inform 
him  there  are  many  cases  under  the  circumstances  of 
which  the  duress  of  property  would  have  a  more  uncon- 
trdlable  influence  over  the  action  of  the  debtor  tfian  any 
restraint  on  his  personal  liberty.    The  distinction  recog- 
nixed  in  the  old  books  on  this  subject,  is  as  absurd  and 
repugnant  to  reason,  as  was  the  old  rule  which  prevented 
a  man  from  showing  he  was  insane  at  the  time  of  the  ex- 
ecution by  him  of  a  deed,  upon  the  nonsensical  idea  that 
no  man  should  be  allowed  to  stultify  himself,  a  notion 
long  since  exploded.    But  the  doctrine  of  a  duress  of 
goods  is  necessarily  to  be  implied  from  what  is  said  in 
Chase  v.  Devinal  7.,  Greenlief  140,  that  the  legal  maxim 
votenti  nan  Jit  injuria^  does  not  operate  where  there  is  a 
duress  of  goods,  and  in  the  case  of  Sasportas  v.  Jennings 
Sc  Woodrop,  1.  Bay,  S.  C.  Rep.  470,  it  is  expressly  de- 
cided, after,  as  is  stated  in  the  report,  the  frillest  consid- 
eration by  the  Supreme  Court  of  South  Carolina,  that 
duress  of  goods  will  avoid  a  man's  note ;  and  in  the  case 
of  Collins  V.  Westbury  2.  Bay  211, — a  case  strikingly 
analagous  to  the  one  now  before  the  court, — ^it  was  saidr 
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<<  duress  of  goods  will  avoid  a  contract  where  an  unjust 
and  unreasonable  advantage  is  taken  of  a  man^s  necessi- 
ties by  getting  his  goods  into  his  possession,  and  there  is 
no  other  9pe€djf  means  of  getting  them  back  again,  but  by 
giving  a  note  or  bond,  or  ^ere  a  man's  necessities  may 
be  so  great  as  not  to  admit  of  the  ordinary  process  of  law 
to  afford  him  relief."  That  was  a  case  of  this  kind : — ^the 
plaintiff  had  a  claim  against  the  defendants  which  they 
refused  to  pay  as  an  unjust  demand.  While  the  latter 
were  on  their  way  to  Georgia  with  their  negroes,  the 
plaintiff  sued  out  an  attachment  against  them,  and  seized 
the  negroes  for  the  demand.  The  defendants  away  from 
home,  and  their  property  seized  upon,  the  plaintiff  him- 
self proposed  a  compromise  of  his  old  demand,  which,  as 
the  only  means  of  releasing  their  property  from  the  at- 
tachment, the  defendants  consented  to  and  gave  their  bond 
on  which  the  suit  was  brought.  There  was  no  campuUUm^ 
tkreaU  or  farce  made  use  of  0m  the  occasion.  It  was  con- 
tended by  the  counsel  for  the  plaintiff,  as  it  has  been  by 
those  of  the  defendant  here,  that  he  had  done  nothing^ 
more  than  the  law  of  the  State  in  which  the  attachment 
was  sued  out  authorized,  and  that  duress  of  chattels  or 
goods  alone  will  never  be  a  good  plea  against  a  bond  or 
other  solemn  contract  entered  into ;  but  the  court  held 
the  doctrine  which  I  have  already  stated. 

Under  these  decisions,  if  the  jury  found  the  facts  sta- 
ted, I  am  of  opinion  no  title  passed  to  defendant  under 
the  order  given  him  at  Washington.  There  is  evidence 
in  the  cause  from  which  the  jury  may  find  these  facts. — 
If  they  be  found  then,  in  conformity  with  the  principles 
indicated  in  the  earlier  part  of  this  opinion,  the  plaintiff, 
as  trustee  of  the  insolvent,  was  invested  with  the  title  to 
the  property,  and  as  a  consequence  of  it,  entitled  to  re- 
cover its  value  in  this  action. 

Verdict  for  Plaintiff. 

Counsel  for  PPff. — Hon  :  Reverdy  Johnson  ;  for  DePt. 
Hon :  John  Nelson  and  C.  F.  Mayer,  Esq. 
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MI8HLBR  So  HBBTZLBR  «.  THOMAS  BAUMQARDNBE. 


In  the  Court  of  Common  Pleas  of  Lancaster  County ^  No, 
68,  Nov.  1847.    Motion  for  a  new  trial. 


1.  Where  the  jury,  in  a  iard  action,  disregard  aa  itutrucdon  that  the  ^laintHi 
U  entitled  to  nominai  damages,  it  is  not  safficient  ground  for  a  new  triaL 

2.  An  attorney  for  the  plaintiff;  who  has  opened  the  canse  and  examined  the 
witnesses  on  b^ialf  of  his  client,  is  not  a  competent  witness  to  impeach  the 
ersdit  of  one  of  the  defendant's  witnesses  by  detailing  a  conyersation  had  widi 
the  witness  after  the  attorney's  engagement  in  the  cause. 

3.  When  the  testimony  of  the  attorney  becomes  material  to  his  slient,  the 
attorney  shoold  withdraw  from  the  cause  before  he  be  tendered  as  a  witness. 

The  opinion  of  the  Court  was  delivered  by  Lewis^ 
President : 

This  is  a  motion  for  a  new  trial.  We  are  not  dissatis- 
fied with  the  verdict  of  the  jury,  except  in  one  particular 
in  which  it  may  be  supposed  they  have  disregarded  the 
charge  of  the  Court.  This  is,  in  general,  good  ground 
for  a  new  trial ;  but  the  case  before  us  stands  upon  pe- 
culiar grounds.  The  action  was  trover,  and  the  jury  were, 
in  substance,  instructed  that  the  defendant  was  liable  to 
nominal  damages,  notwithstanding  he  innocently  received 
the  plfT's.  corn,  by  delivery  of  a  mutual  agent  of  both 
parties,  and  notwithstanding  that  such  agent,  before  suit 
brought,  corrected  the  error  and  compensated  for  the  ac- 
tual injury  by  delivering  to  the  plaintiffs  a  corresponding 
quantity  of  the  defendant's  com.  This  was  believed  to 
be  the  law ;  but  the  instruction  was  given  with  some  mis- 
givings. It  was  putting  the  case  upon  a  rule  of  great 
severity  to  the  defendant ;  and  the  jury,  in  disregarding 
it,  if  they  did  so,  have  only  deprived  plff*s.  of  nominal 
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damages  in  what  must  be  considered  a  very  hard  action. 
Under  such  circmnstances  it  is  against  the  usual  course  of 
the  court  to  grant  a  new  trial — 3  Bin.  520,  2  Salk.  653| 
644,  045,  1  Burn  54,  3  Binn.  525. 

We  are  satisfied  i^dth  the  decisions  made  upon  the  ad- 
mission and  rejection  of  testimony.  The  only  bill  of  ex- 
ception which  calls  for  particular  remark,  is  that  which 
relates  to  the  rejection  of  the  plfT's.  attorney,  who  was 
offered  as  a  witness  to  impeach  the  credit  of  a  witness 
for  the  deft.,  by  stating  a  conversation  held  with  the  latter 
since  the  attorney  became  engaged  in  the  cause.  The 
case  before  us  did  not  demand  a  response  affirmatively  or 
negatively  to  the  general  que$iion^  whether  an  attorney 
could,  in  any  case^  be  a  witness  for  his  client.  The  ques- 
tion was  whether  he  was  competent  to  impeach  the  credit 
of  another  witness  in  the  manner  proposed^  and  the  decision 
was  that  the  attorney  who  is  conducting  the  cause  is  not 
sufficiently /fee /rom  objection  to  his  own  credit  to  be  receiv- 
ed to  impeoA^h  the  credit  of  anotlier  witness.  The  question 
necessarily  resolved  itself,  at  last,  into  one  of  credibiUtjf. 

No  case  has  been  cited  to  show  that  the  question  has 
been  distinctly  made  and  decided  in  favor  of  such  testi- 
mony; while  two  cases  have  been  decided  in  England  in 
which  such  testimony  was  held  to  be  inadmissible.  In 
the  case  of  Stones  vs.  Byron,  the  verdict  was  set  aside  by 
Patteson  J.,  because  the  attorney  for  the  plff.  had,  after 
stating  the  case,  examining  the  witnesses,  and  making  a 
speech  in  reply,  been  examined  as  a  witness  to  rebut  the 
case  set  up  by  the  defendant.  In  the  case  of  Dunn  vs. 
Packwoodf  the  verdict  was  set  aside  by  Earl,  J.,  because  the 
attorney,  after  merely  stating  the  case^  had  been  examined 
as  a  witness.  These  decisions,  made  at  different  periods 
of  time,  in  two  different  cases,  by  two  learned  Judges  of 
England,  respectively,  are  entitled  to  consideration.    The 

Vol.  VIII.— 20. 
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lAmdon  Law  Mugazine^  a  work  respected  for  the  ability 
with  which  it  is  conductedi  speaks  of  these  decisions  in 
terms  of  approbation,  and  informs  us  that  in  the  argument 
of  the  first  case  a  very  apt  illustration  of  the  evil  was 
drawn  from  the  trial  of  Sir  Thomas  Moore,  which  Lord 
Campbell  (Lives  of  the  Chancellors  of  England,  vol.  1, 
589,)  thus  describes :  '*  The  jury,  biassed  as  they  were, 
seeing  that  if  they  credited  all  the  evidence,  there  was 
not  the  shadow  of  a  case  against  the  prisoner,  were  about 
to  acquit  him.  The  Judges  were  in  dismay — ^the  Attorney 
General  stood  aghast,  when  Mr.  Solicitor,  to  the  eternal 
disgrace  of  the  Court  who  permitted  such  an  outrage  on  de- 
eencjfj  left  the  bar  and  presented  himself  as  a  witness  for 
the  Crown.    Being  sworn  he  detailed  the  confidential  conr 
versation  he  had  had  with  tlie  prisoner  in  the  Tower.** — 
The  editor  of  the  Law  Magazine  adds :  **  the  result  we 
all  know  was  a  judicial  murder  of  the  deepest  atrocity." 
The  '*  Western  Law  Journal^^  in  remarking  upon  these 
two  English  decisions,  although  inclined  to  think  that 
they  cannot  be  supported,  approves  of  *<  the  principles 
which  they  establish"  and  declares  that  the  attorney 
**  should  be  rejected,  not  for  the  protection  of  the  oppo- 
site party,  but  for  his  own  ;  not  because  his  integrity  may 
be  exposed  to  temptation  but  because  it  will  be  exposed 
to  suspicion,*'  5  W.  L.  J.  457.    Judge  Swift,  in  his  work 
on  evidence,  declares  that  *^  nothing  is  more  calculated  to 
excite  an  unfavorable  opinion  than  to  see  an  attorney 
stand  up  to  support  a  falling  cause  by  supplying  all  defi- 
ciencies of  proof  from  some  supposed  conversation  with 
the  opposite  party,  and  according  to  the  apt  metaphor 
commonly  applied  to  the  subject,  ^'pinning  the  basket.^^ 
Swift  Ev.  134. 

The  Pennsylvania  Law  Journal,  in  an  able  article  on  this 
subject,  (6  P.  L.J.  407,)  suggests  that  *  when  the  testimony 
becomes  material  to  the  case,  and  when  it  is  of  such  a 


Digiti 


ized  by  Google 


LANCASTER   COMBION   PLEA8.  907 

natare  as  to  consist  of  independent  and  substantial  proof» 
it  becomes  the  daty  of  counsel,  if  he  finds  his  presence  in 
the  witness  box  needful,  to  withdraw  from  ki$  potitian  as 
an  advocate;  and  thus  public  justice,  as  well  as  profes- 
sional character,  will  be  relieved  from  the  embarrassments 
from  which  they  niust  suffer  Arom  the  spectacle  of  coun- 
sel conducting  a  case  as  the  representative  of  a  party, 
down  to  a  specific  point,  then  slipping  into  the  witness 
box  to  give  a  sworn  statement  of  a  fact  in  controversy, 
and  then  assuming  the  office  of  commenting  on  the  evi- 
dence thus  produced."  The  position  taken  by  Lord 
Brougham  in  Queen  Caroline's  trial,  although  unsound 
in  professional  morality,  is,  and  will  continue  to  be,  in 
practice^  the  ruling  principle  by  which  trials  will  gener- 
ally be  conducted.  According  to  the  views  of  that  distin- 
guished advocate,  the  attorney  should  <<know  nothing 
but  his  client — should  see  no  other  interest — ^feel  no  other 
duties,  and  obey  no  other  calls  than  those  which  attend 
him  in  the  capacity  of  an  advocate."  The  writer  in  the 
Law  Journal  well  remarks  that  <<  in  the  heat  of  the  con- 
test other  considerations  recede.  The  great  object  toiled 
for  is  the  successful  termination  of  the  suit.  When  there 
is  one  link,  and  but  one  wanting  in  the  chain  of  proof,  it 
is  not  unnatural  that  a  mind  absorbed  in  the  contempla- 
tion of  its  importance  should  become  very  unfit  for  the 
rendition  of  testimony  by  which  that  particular  point  is 
to  be  met." 

In  New  York,  the  Court  of  Common  Pleas  have  in  two 
instances  followed  the  recent  decisions  in  England,  while 
the  Superior  Court,  in  the  late  case  of  Little  vs.  Keon, 
June  Term,  1848,  (1  Code  Reporter  4,)  reversed  a  deci- 
sion of  a  Justice  for  rejecting  an  attorney  as  a  witness. — 
In  relation  to  the  last  case  it  may  be  remarked  that  the 
relation  of  attorney  and  client  does  not  perhaps  properly 
exist,  in  a  suit  before  a  Justice  of  the  Peace,  and  that  the 
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decision  was  made  under  the  new  code  of  procedare, 
which,  under  certain  circumstances,  authorizes  the  com- 
pulsory examination  of  even  the  party  himself,  and  which 
excludes  no  witness  on  the  ground  of  interest,  or  even  on 
conviction  of  felony.    Mr.  Justice  Sanford,  in  the  opinion 
of  the  court  admits,  however,  that  *<  gentlemen  of  the  bar 
who  habitually  suffer  themselves  to  be  used  as  witnesses 
for  their  clients,  soon  become  marked  both  by  their  a$$(H 
daUi  and  the  caurts^  ^nd  forfeit  in  character  more  than  will 
be  compensated  to  them  by  success  in  such  clients^  controver- 
sies,*^   1  Code  Rep.  5.    Shall  the  courts  countenance  and 
enforce,  a  practice  by  which  their  own  officers  shall  **  for- 
feit their  character  and  become  marked,'*  as  infamous 
both  '*  by  their  associates  and  the  courts"  themselves  ? 
The  oath  of  the  witness  is  inconsistent  with  the  duties  of 
the  advocate.    The  latter  is  not  permitted  to  disclose  the 
confidential  statements  of  his  client,  and  yet  he  is  sworn 
to  tell  the  **  whole  truth.'**  It  is  true  that  judicial  ingenui- 
ty might  reconcile  the  two  obligations  with  each  other. 
But  the  course  least  liable  to  objection  is  to  examine  no 
one  as  a  witness  in  chief  who  is  identified  with  eitlier 
party  as  counsel, — to  place  no  one  under  oath  to  tell  the 
whole  truth  whose  existing  obligations  not  only  bind  him 
to  withhold  portions  of  it,  but  to  destroy,  as  far  as  may 
be  legally  in  his  power,  the  efTect  of  so  much  of  such  tes- 
timony as  makes  against  his  client. 

In  the  course  of  twenty-five  years  experience  I  have 
seldom  known  an  attorney  received  as  a  witness  in  chief 
for  his  client,  touching  a  disputed  fact,  without  some  loss 
of  reputation,  and  without,  to  some  extent,  bringing  re- 
proach upon  the  profession  to  which  he  belonged,  and 
upon  the  court  of  which  he  was  an  officer.  Without  in- 
tending the  slightest  reflection  upon  any  one,  I  can  say 
with  truth,  that  I  never  knew  the  true  interests  of  public 
or  private  justice  promoted  by  the  admission  of  such  tes- 
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timony.  The  reasons  are  obvions.  Existing  prejudices 
and  n»odes  of  thinking,  whether  jnst  or  not,  point  to  the 
exclusion  of  snch  testimony  as  indispensable  to  the  use- 
fnlness  of  all  who  are  officially  connected  with  the  ad« 
ministration  of  justice.  The  reason  which  lies  at  the 
foundation  of  the  rule  of  the  civil  law,  may  well  be  taken 
into  consideration,  in  ascertaining  the  doctrine  of  the 
Common  Law.  Liability  to  ^^  suspicion  of  partiality  and 
falsehood"  exists  in  each  forum  equally ;  and  its  conse- 
quences to  the  public,  when  applied  to  those  who  are 
constantly  charged  with  official  trusts,  are  too  alarming  to 
escape  observation.  Fully  subscribing  to  the  principles 
affirmed  by  the  two  decisions  in  England,  we  adhere  to 
them  so  far  as  they  are  involved  in  the  rejection  of  the 
plffs.  attorney  in  the  case  before  us,  and  believe  that  th^ 
rule  of  exclusion,  except  touching  facts  that  the  party 
himself  may  prove,  is  absolutely  necessary  to  the  cause 
of  public  justice,  and  to  the  preservation  of  that  charac- 
ter for  integrity,  which  the  members  of  the  legal  profes- 
sion now  enjoy,  and  without  which  their  usefulness  would 
be  destroyed.  The  rule  for  a  new  trial  is  discharged. 
August  28, 1848. 


JSm  Dork  Sufttnu  ((oitrt,  0ptnal  €ttm  €a$t8. 

Abridged  from  N.  F.  Code  Reporter. 

Hubbell  v.  Livingston. — The  signature  of  a  defendant 
to  the  verification  to  a  pleading  without  more  is  a  suffi- 
cient **  subscription"  to  a  pleading.    Per  Watson,  J. 

PhiUips  V.  Drake  and  others. — A  bill  of  Revivor  and 
Supplement  is  necessary  to  revive  a  suit,  commenced  be- 
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fore  the  Ist  July,  1848,  except  in  cases  where  the  party 
sought  to  be  made  a  defendant,  will  voluntarily  come  in 
as  a  party  to  the  suit*    Per  Edmonds,  J. 

Rogers  v.  Mauncejf  and  othert. — A  reference  as  to  sur- 
plus moneys  in  a  suit  pending  in  the  late  court  of  Chance- 
ry, is  not  a  reference  under  the  Code,  or  under  the 
Supplementary  Act.    Per  Edmonds,  J. 

WiUan  V.  Onderdonk. — On  motion  to  amend  Notice  of 
Appeal  by  making  it  a  Notice  of  Rehearing :  it  was  held 
that  the  court  had  no  power  to  permit  such  amendment 
to  be  made.    Per  Barculo,  J. 

Spalding  v.  Spalding. — ^Where  the  statement  of  facts  in 
a  complaint  is  adapted  to  a  suit,  either  in  the  second  or 
sixth  class,  under  the  code,  sec.  143,  the  judgment  asked 
for  determines  to  which  it  belongs. 

Claims  for  injuries  to  personal  property,  and  claims  for 
its  possession,  are  substantially  different  causes  of  action. 

The  affidavit  claiming  that  the  property  taken  is  ex- 
empt from  seizure  under  execution,  &c.,  must  conform  to 
the  182d  section  of  the  Code,  and  ''  show"  the  property 
seized  *<  is  exempt  from  such  seizure,"  by  a  statement  of 
facts.    Per  Sill,  J. 

FoUett  V.  Weed  fy  Weed. — ^An  application  upon  petition 
under  2  R.  S.  199,  for  an  order  compelling  a  party  to  dis- 
cover certain  books  and  papers  in  his  possession,  &c., 
may  be  made  in  the  same  manner  as  before  the  Code  took 
effect.  The  former  practice  is  retained  by  sees.  389  and 
390,  and  sec.  342  has  not  in  any  manner  changed  the 
practice — ^it  applies  only  to  papers,  not  to  books.  Per 
Sill,  J. 

Brown  and  others  v.  Babcockj  Administrator^  and  others. 
— 2  R.  S.  424,  sees.  5,  6,  is  undoubtedly  retained  by  the 
Code,  and  should  be  considered  in  connexion  with  it. 
The  decisions  of  the  courts  under  the  Revised  Statutes 
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may  be  considered  safe  guides,  as  to  the  terms  upon 
which  similar  amendments  are  to  be  allowed  by  the  courts 
under  the  code.    Per  Mason,  J. 

Watson  V.  Brigkam^  et  al. — In  a  partition  suit,  where 
any  of  the  defendants  do  not  answer  within  the  time  pre- 
scribedi  it  is  unnecessary  to  enter  an  order  for  their  de- 
fault Plaintiff  is  entitled  to  the  relief  asked  for  according 
to  his  notice.    Per  Hand,  J. 

Hartnea  and  others  v.  Bennett. — A  plaintiff  has  no  right 
to  treat  as  a  nullity  an  answer  regularly  put  in  and  duly 
verified.    Per  Parker,  J. 

Clapper  v.  Fitzpatrick  and  others.^^The  verification  of 
a  pleading  may  be  properly  omitted  when  the  court  can 
see  that  the  matter  contained  in  the  pleading  is  such  as 
might  aid  in  forming  a  chain  of  testimony  to  convict  the 
party  of  a  criminal  offence,  if  properly  receivable  in  evi- 
dence. The  criterion  by  which  to  determine  whether  a 
party  may  omit  to  verify  his  pleadings  is  to  inquire, 
whether  if  called  as  a  witness  to  testify  to  the  matter 
contained  in  the  pleading,  he  would  be  excused  from  an- 
swering.   Per  Harris,  J. 

Backus  and  Wife  v.  T.  B.  Stilwell  and  others.— A  pro- 
ceeding for  the  partition  of  lands,  is  clearly  an  action 
within  the  definition  contained  in  the  2d  section  of  the 
code.    Per  Harris,  J. 

Anongmous.— Held  that  the  Code  is  constitutional.  Per 
Edmonds,  J. 

Gould. — The  Commissioners  exceeded  the  authority 
conferred  upon  them,  by  the  statute  appointing  them. 

Edmonds,  J. — That  can  be  of  no  consequence.  The 
only  question  is,  whether  the  Legislature  exceeded  its 
authority. 

Gould. — ^It  is  alleged  that  it  did  so  in  abolishing  the 
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distinction  between  Law  and  Equity,  while  the  Constitu- 
tion expressly  recognized  that  distinction. 

Edmonds,  J. — The  Code  abolishes  the  distinction  only 
as  to  form ;  only  as  to  the  mere  practice.  The  great 
principles  of  Law  and  Equity,  as  they  existed  in  our  ju- 
risprudence, at  the  adoption  of  our  Constitution,  are  un- 
touched. Besides,  the  power  of  altering  the  Conunon 
Law,  in  any  respect,  is  expressly  conferred  upon  the  Le- 
gislature by  the  Constitution. — Code  Rep. 

Partridge  v.  McCarthy  and  others. — ^A  motion  to  set 
aside  a  Demurrer  as  frivolous,  will  not  be  entertained. — 
The  proper  course  is  to  place  the  cause  on  the  Calendar. 
Per  Strong,  J. 

Wyani  v.  Reeves  and  others. — ^In  an  action  to  foreclose 
a  mortgage,  the  summons  stated  that  judgment  would  be 
taken  for  a  specific  sum,  but  the  complaint  prayed  only  a 
sale  and  payment  of  the  proceeds.  On  motion  for  judg- 
ment, it  was  held  that  the  motion  must  be  denied,  ^itliout 
prejudice  to  a  motion  to  amend  the  summons.  Per 
Strong,  J. 

Fowler  v.  Houston. — Case  in  which  the  10  per  cent,  will 
be  allowed  under  sec.  263  of  the  Code. 

This  was  a  complaint  filed  against  the  defendant  as  the 
endorser  of  a  promissory  note,  to  which  the  defendant 
had  put  in  an  answer,  denying  that  he  had  received  any 
consideration  for  his  endorsement.  No  afiidavit  of  merits 
being  filed,  an  inquest  was  taken  at  the  Orange  Circuit, 
in  October,  1848.    At  the  time  for  rendering  the  verdict, 

FuUerton  for  plff.,  moved  for  an  allowance  of  the  ten 
per  cent,  under  sec.  263  of  the  Code,  on  the  ground  that 
it  was  evident  that  the  defendant  had  no  defence,  and  had 
put  in  an  answer  solely  for  purposes  of  delay. 

EdmondSy  /.,  said  that  it  was  evident  that  the  whole 
purpose  of  the  defendant  had  been  not  to  obtain  a  deter- 
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mination  of  a  dispated  qaestioiiy  bat  to  obtain  delay.  His 
purpose  was  answered,  and  when  the  cause  was  called 
he  allowed  judgment  to  be  taken  against  him,  without 
any  resistance  on  his  part.  This  was  in  fact  using  the 
fonus  of  law  for  mischievous  purposes,  and  converting 
that  which  was  designed  as  a  means  of  obtaining  substan- 
tial justice  into  an  engine  of  oppression.  It  was  in  fact 
a  fraad  upon  the  law,  and  surely  is  a  case  in  which,  if 
ever,  the  discretion  of  the  Court  under  sec.  263  of  the 
Code  oaght  to  be  exercised. 

If  there  was  a  fair  matter  of  dispute  between  the  par- 
ties, a  contest  of  doubt  carried  on  in  good  faith,  in  order 
to  obtain  a  decision  of  the  Court  upon  a  difficult  matter, 
there  would  be  much  less  justice  in  inflicting  upon  the 
losing  party  the  punishment  of  a  per  centage  on  the 
amount  in  controversy,  than  where  a  debt  is  honestly  due 
and  a  false  defence  put  in,  merely  for  the  purpose  of  star 
ving  off  the  day  of  payment 

There  is  another  consideration  in  favor  of  allowing  the 
per  centage  in  such  cases.  The  amount  of  costs  allowed 
by  the  Code  is  so  small  that  where  the  amount  claimed 
is  large,  great  temptation  is  held  out  to  the  debtor  to  put 
in  an  answer  to  obtain  time.  The  penalty  thereby  at- 
tached to  such  conduct,  would,  if  it  was  limited  merely 
to  such  costs,  be  altogether  too  trifling  to  deter  any  one 
from  putting  in  false  answers.  This,  in  my  district.  New 
York,  would  soon  swell  to  be  an  alarming  evil,  and  en- 
cumber our  calendars  beyond  the  possibility  of  reduction.. 
Thus  the  evil  would  be  allowed  to  augment  itself:  and  it 
can,  under  the  law  as  it  now  exists,  be  guarded  against 
only  by  exercising  the  power  conferred  by  the  section  in 
question. 

I  shall  therefore  be  disposed  in  all  such  cases  to  anard 
the  per  centage,  believing  that  such  will  be  the  most  ben- 
eficial application  which  can  be  made  of  the  discretionary 
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power  conferred  on  the  Court  by  this  provision  of  the 
Code.    Motion  granted.— Code  Rep. 

Stanley  v.  Anderson. — ^Assessment  of  unliquidated  dam- 
ages— ^In  an  action  not  arising  on  contract,  where  judgment 
is  taken  on  failure  to  answer,  and  the  plaintiff  ad£s  for  the 
assessment  of  damages  by  a  jury ;  the  Court  will  order 
.  the  Sheriff  of  the  County  named  in  the  complaint  to  sum- 
mon a  jury  of  twelve  men,  as  formerly  practised  in  a  court 
of  Inquiry,  for  the  purpose  of  assessing  the  plaintiff's 
damages.    Per  Hand,  J. 

From  Comstocr's  Reports  of  the  Court  of  Appeals 
OP  New  York. 

Banckaud  y.  Diot,  201. — ^An  assignment  of  property  by 
an  insolvent  debtor,  in  trust  for  one  creditor,  is  not  with- 
in the  act  of  Congress,  1799,  cap.  128,  sec.  65.  Costs  on 
an  appeal  are  in  the  discretion  of  the  court,  and  a  decree 
should  be  reversed  without  costs. 

CoggiU  V.  American  Exchange  Bank^  113. — ^A.  drew  a 
bill  upon  plaintiff,  payable  to  the  order  of  B.,  and  having 
forged  B's.  name  as  endorser,  had  it  discounted  by  C. 
C.  endorsed  the  bill,  and  transmitted  it  to  defendant  for 
collection.  Plaintiff  accepted  the  bill,  and  paid  the  amount 
to  defendant,  and  on  discovering  the  forgery,  sued  to  re- 
cover back  the  money  so  paid.  Held,  that  the  action 
could  not  be  maintained. 

Bank$  v.  ^uackenbuihi  129. — The  act  passed  11th  April 
1842,  to  extend  the  exemption  of  personal  property  from 
sale  under  execution  is  unconstitutional,  and  void  as  to 
debts  contracted  before  its  passage. 

Henry  v.  Bank  of  Salina,  83. — ^A  party  called  upon  to 
testify  under  the  usury  act  of  1837,  cannot  be  compelled 
to  disclose  facts  showing  that  the  note,  the  subject  of  the 
suit,  was  discounted  by  him  in  violation  of  1  R.  S.  595, 
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sec.  28.  A  witness  may  refuse  to  disclose  any  one  of  a 
series  of  facts,  which,  together,  would  subject  him  to  a 
penalty. 

Martin  v.  Wilson,  240. — ^After  judgment  has  been  af- 
firmed, and  a  remittitur  filed  in  the  court  below,  the  Court 
i>f  Appeals  loses  all  jurisdiction  of  a  cause. 

Pierce  v.  Delamater^  17. — Under  the  Constitution  of  If. 
Y.  it  is  the  duty  of  a  Judge  of  the  Court  of  Appeals  to 
take  part  in  the  determination  of  causes  brought  up  from 
the  Court  of  which  he  was  a  member,  and  in  the  decision 
of  which  he  took  a  part 

Stief  T.  Hart,  20. — A  Sheriff'  holding  an  execution 
againi^  a  pledger,  may  take  property  pledged  out  of  the 
possession  of  the  pledgee,  and  sell  the  right  of  the  pledger 
therein,  but  after  the  sale  the  pledgee  is  entitled  to  pos- 
session until  the  purchaser  redeems. 


PHILADELPHIA  QUARTER  SESSIONS,  OOTOBER,  1S4S. 

Commonwealth  v.  Barbara  Ann  Conon. 

1.  An  indictment  for  adaltery  ngninit  a  mairiad  womnn  maft  set  forth  npott 
tb«  reoord  tbo  name  of  her  hatband. 

2.  It  teema  that  everj  thing  material  in  the  description  of  the  aabttaaee,  nn- 
tnre,  or  manner  of  the  crime  muat  be  tet  forth. 

Parsons,  J.  delivered  the  opinion  of  the  Court,  from 
which  we  make  the  following  extract : 

The  question  submitted  for  our  decision  arises  on  a 
motion  in  arrest  of  judgment 

The  defendant  was  found  guilty  of  adultery.  The  in- 
dictment charges  that  the  said  Barbara  did  commit  the 
crime  of  adultery  with  one  William  D.  Handy,  she,  the 
said  Barbara,  being  then  and  there  a  married  woman,  and 
having  a  lawful  husband  then  living  and  in  full  life.  The 
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reason  tied  in  arrest  of  the  .judgment  is,  that  the  indict- 
ment is  defective,  in  not  setting  forth  the  name  of  the 
alleged  husband. 

Is  it  requisite  in  an  indictment  for  adultery  against  a 
married  woman  to  set  forth  upon  the  record  the  name  or 
her  husband? 

This  question  is  best  answered  by  reference  to  general 
principles  in  relation  to  indictments.  It  was  held  in  Rex 
<YB.  Horn,  Cowp.  688,  as  to  the  matter  to  be  charged  in 
{the  bill,  whatever  circumstances  are  necessary  to  consti- 
tute tlM  crime  imputed,  must  be  set  out.  And  it  b  equally 
clear  that  the  omission  of  any  fact  or  circumstance  neces- 
rnry  to  constitute  the  offence  will  be  fatal.  Whart  C.  L. 
78.  It  was  necessary  to  state  upon  the  record,  and  prove 
4hat  the  defendant  was  a  married  woman.  It  was  equally 
necjepsary  to  prove  to  whom  she  was  married,  and  that 
the  individual  was  some  one  else  than  the  person  with 
whom  it  is  alleged  she  had  criminal  connection.  It  was 
necessary,  to  constitute  the  offence^  that  she  was  married  to 
some  person,  and  according  to  the  rule  above  cited,  it 
would  seem  to  be  requisite  that  the  name  of  the  person 
should  be  set  forth  in  the  indictment.  It  is  to  be  borne  in 
mind  that  in  an  indictment,  nothing  material  shall  be  ta- 
ken by  intendment  or  implication — 2  Haw.  P.  C.  324.  If 
it  was  necessary  to  prove  that  the  defendant  was  married 
to  Jeremiah  Corson  (as  it  was  proved  on  the  trial,)  it 
seems  to  be  equally  clear  that  this  fact,  in  analogy  to  all 
other  cases,  should  have  been  stated  on  the  record. 

Now,  if  we  take  the  reading  of  the  indictment,  the  de- 
fendant might  be  a  married  woman,  and  have  a  husband 
in  full  life,  yet  still  not  be  guilty  of  adultery.  For  aught 
the  record  shows,  she  may  have- been  the  wife  of  Handy ; 
but  it  is  said  the  name  by  which  she  is  charged  shows 
to  the  contrary.  But  this  is  not  certain;  for  she  may 
have  been  married  to  him  clandestinely,  and  not  have  as- 
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snmed  his  name.  I  know  it  is  argaed  that  all  this  conld 
be  proved  by  her.  Bnt  that  is  not  exactly  the  position  in 
which  it  seems  the  Commonwealth  are  placed ;  the  law 
requires  that  the  indictment  should  state  the  facts  of  the 
crime  with  as  much  certainty  as  the  nature  of  the  case 
will  admit.  (1  Chitty,  140.)  Therefore  the  pleader 
could  have  averred  that  she  was  the  wife  of  J.  Corson, 
or  that  she  had  this  criminal  connection  with  Handy,  not 
being  his  wife,  but  being  the  wife  of  another,  and  even 
then,  I  think,  the  name  of  the  husband  had  better  have 
been  mentioned.  For  it  is  equally  clear  that  an  indict- 
ment ought  to  be  certain  to  every  intent,  and  with&ut  any 
intendment  to  the  contrary.    (1  Chitty,  141.) 

And  why  is  this  rule  thus  binding  ?  Because  our  best 
writers  on  criminal  law,  and  most  eminent  Judges,  tell  us 
that  the  charge  must  be  laid  positively,  and  that  the  want 
of  a  direct  allegation  of  '*  anything  material  in  the  de- 
scription of  the  substance,  nature,  or  manner  of  the 
crime,"  cannot  be  supplied  by  any  intendment  or  implica- 
tion whatsoever.  (2  Hawk,  P.  C.  323.)  If  then  we  test 
this  indictment  by  this  rule,  much  that  is  material  in  the 
description,  nature,  and  i^anner  of  the  crime,  to  make 
the  defendant  amenable  to  the  criminal  law,  is  wanting. 
It  is  material  to  show  that  she  was  a  married  woman — 
to  show  that  she  was  married  to  some  person  other  than 
Handy ;  why  not  then  aver  it  ?  It  was  requisite  to  prove 
to  whom  she  was  married.  If  so,  why  not  aver  it  upon 
the  record  ?  It  seems  to  me  the  defendant  had  a  right  to 
demand  all  these  allegations  before  she  should  be  called 
upon  to  ansiirer  this  bill.  For  there  is  no  rule  of  law  bet- 
ter settled  than  that  the  offence  must  be  stated  with  such 
preciiibn  that  the  defendant's  conviction  or  acquittal  may 
ensue  to  his  subsequent  protection,  should  he  be  again 
questioned  on  the  same  grounds  ;  the  offence,  therefore, 
should  be  defined  by  such  circumstances  as  will,  in  such 
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case,  enable  him  to  plead  a  previoas  convictioQ  or  acquits 
tal  in  )Mur  of  the  same  offence.  (Staunf.  181 — ^Wharton^ 
C.  L.y  82.)  How  could  this  defendant  avail  herself  of 
this  rule  from  any  thing  wiiich  is  stated  of  the  circom* 
stances  of  this  offence  upon  the  record  f 

From  analogy  to  all  other  cases  in  criminal  pleading,  it 
seems  to  me  the  record  oaght  to  aver  to  whom  the  ac- 
cused was  married  when  one  is  charged  with  adultery. — 
To  charge  one  with  having  obtained  money  under  false 
pretences,  without  stating  what  were  the  particular  pre- 
tences, is  insufficient.  (1  Chitty,  141.)  So  in  an  indict* 
meiit  ft^  burglary,  it  is  requisite  that  it  should  be  stated 
on  the  record  that  the  offence  was  committed  in  the  ni^t 
time,  and  generaUy  to  allege  a  particular  hour.  And  why 
is  this  precision  required?  Because,  unless  the  breakings 
and  entering  was  in  the  night  time,  it  would  not  be  bur- 
glary. If  property  was  taken  by  such  entry  in  the  day 
time,  it  would  only  be  larceny.  Now  you  cannot  supply 
such  defect  in  the  bill  for  this  offence  by  proof  that  the 
deed  was  perpetrated  in  the  night  time.  And  why?  Be- 
cause the  averment  that  it  was  committed  in  the  night 
time  is  material,  in  the  description  of  the  nature  or  man- 
ner of  the  crime. 

Now  it  seems  to  me  that  when  it  was  material  to  show 
to  whom  the  defendant  was  married,  it  was  equally  requi- 
site to  state  this  description  of  the  offence  upon  the  record, 
and  without  such  averment,  or  at  least  words  equivalent, 
the  record  is  insufficient. 

But  it  has  been  contended  that  this  indictment  has  been 
drawn  in  accordance  with  Davis'  Precedents,  and  there- 
fore there  is  authority  for  this  form  of  pleading.  I  fear 
that  the  precedent  will  be  found  to  be  a  bad  one.  Mr. 
Davis  was  for  many  years  Solicitor  General  of  Massachu- 
setts, but  the  Supreme  Court  of  that  State,  when  deter- 
mining upon  a  case  of  this  description,  when  the  prose- 
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cation  had  followed  the  same  precedent,  pronounced  it 
bad. — Com.  vs.  Moore,  6  Metcf.  243.  That  case  roles  the 
present,  nor  can  there  be  a  distinction  dra^vn  between 
them.  Bat  we  are  told  such  a  decision  is  not  binding 
upon  this  court,  like  a  case  determined  by  our  own  Su- 
preme Court.  If  the  opinion  of  the  court  of  that  State 
is  in  strict  accordance  with  the  principles  of  the  common 
law,  as  applicable  to  this  country,  then  we  are  bound  to 
regard  it  as  an  authority. 

In  my  opinion,  the  reasoning  of  Ch.  J.  Shaw,  b  unan- 
swerable ;  a  conclusion,  based  upon  the  firmest  princi- 
ples of  pleading,  as  known,  and  recognized  by  the  common 
law  of  England  and  this  country ;  and  until  the  Supreme 
Court  of  this  State  should  lay  down  a  different  rule,  it  is 
one  which  I  think  we  ought  to  adopt,  as  being  a  safe 
guide  in  the  application  of  the  rules  of  pleading  in  crim- 
inal cases.  Perhaps  no  State  in  the  Union  can  claim  more 
eminent  Judges  than  those  who  compose  the  Supreme 
Court  in  that  State.  I  therefore  have  no  hesitation  in 
adopting  their  ruling  as  the  law  in  this  case.* 

On  principles  and  authority  I  think  the  present  record 
is  defective,  for  the  reasons  already  given,  and  therefore 
the  judgment  must  be  arrested." 


COMMONWEALTH  v.  McQOWEN.  ET.  AL. 

In  the  Quarter  SesHom  of  Philadelphia. 

The  defendants  were   convicted   of  conspiracy,  and 
moved  for  a  new  trial. 
'Phe  defendants  were  charged  with  a  conspiracy  to  cir- 

'.>«*<•  Wharton'*  PrecedanU  of  IndictmenU,  584,  which  Judge  P.  oitat  with 
■jr  •^I'AtioD,  and  Lewis'  Criminal  Law,  pp.  31  and  677,  note.— £i{.  Am.L,  /. 
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folate  eertain  Bcodc  notes  of  the  Bank  of  Chester  County, 
knowing  the  same  io  ha^e  been  stolen.  The  witness  on 
whose  testimony  th^  Commonwealth  essentially  depended 
to  establish  the  criminal  combinAion  eharged,  was  a  cer- 
tain Bobert  Larkey,  an  accomplice  in  the  crime.  After  a 
yery  ihll  examination  in  chief,  in  which  Larkey,  if  worthy 
of  credit,  brought  home  the  crime  to  all  the  defendants, 
he  was  asked  on  cross-examination,  whether  he  had  not^ 
in  a  conversation  with  Andrew  Morrisson,  declared  to  th^ 
latter  that  he  did  not  know  one  of  the  defendants,  Ed- 
ward McGowan.  In  his  reply  to  this  interrogatory  he 
denied  eter  hdving  made  this  statement  to  Mr.  Morrisson. 
The  Cotnmonweidth  having  closed  her  case,  the  prison- 
er's counsel  called  Morrision,  and  proposed  proving  by 
him  that  Larkey  had  made  to  him  the  statement -whidi  in 
Ins  cdtaninationin  chief  Lai^ey  had  denied  to  have  been 
made  by  him.  Tfaiis  testimony  was  objected  to  by  the 
Commonwealth,  on  the  ground  that  Morrisson,  being  a' 
deputy  keeper  of  the  prison,  in  whose  custody  Larkey 
then  was,  was  incompetent  to  testify  as  to  any  com- 
munication made  to  him  by  a  prisoner  under  his  charge. 
The  Judge  who  presided  at  the  trial  sustained  the  objec- 
tion and  refused  to  permit  Morrisson's  testimony  to  go  to 
the  jury. 

Kino,  President,  delivered  the  opinion  of  the  Court,  in 
which  it  was  held  that  Morrisson's  testimony  was  material 
to  the  defence,  and  that  its  rejection  invalidated  the  whole 
verdict.  It  was  stated  that  **  the  case  of  the  Com'th.  v. 
Mosler,  was  not  brought  to  the  consideration  of  the  pre- 
siding Judge  who  ruled  the  point  at  the  trial,  on  the 
authority  of  previous  Nisi  Prius  decisions,  which  he  agrees 
cannot  be  sustained  since  the  judgment  of  the  Supreme 
Court  in  Mosler's  case.''   New  tirial  awarded. 
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Supreme  (fourt  of  llettnssloanU. 

ABSTRACTS  OF  DECISIONS.— PHILADELPfflA,  DEC.  1948. 

Scknebfy  v.  Brooh. — ^Where  the  action  and  plea  are 
joint,  though  there  be  several  appearances  by  attomies, 
notice  to  one  to  produce  a  paper  is  notice  to  both.  Per 
Rogers,  J.    Dec.  18. 

Road  in  Lehman  TitmTiif  Atp.^Proceedings  set  aside  be- 
cause the  termini  are  not  shown  by  either  draft  or  report. 
Per  Cur.    Dec.  18. 

ComHk.  ex.  rel.  Feehan  v.  the  Judges  of  the  C.  P. — Un- 
der the  act  of  11th  April,  1848,  relating  to  insolvents,  the 
applicant  who  is  in  prison  under  a  sentence  to  pay  a  fine 
is  not  entitled  to  his  discharge  until  he  has  been  in  prison 
for  the  term  mentioned  in  prior  laws,  viz  :  three  months. 
The  evil  to  be  remedied  was  a  detention  pending  the  pe- 
tition after  the  applicant  had  been  confined  three  months. 
Per  Bell,  J.    Dec.  20. 


%Wfxtmt  ((ourt  of  ^tnntntt — at  KnomlU. 

SEPTEMBER  TERM,  1848. 

Reported  for  the  Knoxtille  Tribune  by  O.  P.  Temple  and  R. 
H.  Armstrong  J  Esqrs, 

McDEBMOTT  v.  THE  BANK  OF  TENNESSEE. 

1.  Where  a  deed  of  tnitt  it  executed  as  collateral  fecoritj  fer  the  payment 
of  two  promissory  notes,  both  made  by  the  grantor  in  the  deed,  but  with  dif- 
ferent endorsers,  the  proceeds  of  the  security  cannot  be  applied  to  the  payment 
in  fall  of  one  of  the  notes,  but  must  be  applied  jhro  rata  to  both  notes. 

The  Branch  of  the  Bank  of  Tennessee  at  Rogersville, 

was  endorsee  of  two  promissory  notes  discounted  at  said 

branch,  of  which  P.  B.  Anderson  was  maker  ;  the  one  for 
Vol.  viii. — 21. 
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$5,500,  ando^ied  by  D.  D.  Anderson  and  9*  6.  Morrel, 
and  the  odier  for  $2,000,  endorsed  by  A.  Anderson  and 
complainant,  all. of  the  endorsen  being  mere  acconuno- 
dation  endoners.    As  collateral  security  to  the  bank  for 
both  notes,  a  deed  of  trust  was  executed  by  the  maker, 
by  which  a  tract  of  land  was  conveyed  to  a  trustee  for 
the  sole  benefit  of  the  bank.    In  said  deed  it  is  stipulated 
•that  upon  the  failure  of  the  maker  to  meet  the  calls,  and 
make  payment  of  aaid  notes,  the  trustee  shall  make  sale 
of  said  tract  of  land,  and  the  proceeds  thereof  *^  shall  be 
applied  to  the  payment  of  whatever  amount  shall  be  found 
due  to  said  branch  b^mk  of  Tennessee  from  P.  B.  Ander- 
son  on  account  of  his  said  notes." 
Anderson  having  fiiiled  to  comply  with  the  requirements  of 
said  deed  of  trust,  said  two  notes  were  regularly  protest- 
ed for  non-payment  at  paturity.    The  tract  of  land  con- 
veyed in  trust  having  been  sold  by  the  trustee,  was 
purchased  by  the  b^mk  at  $500,  which  was  afterwards  in- 
creased to  $5,000.    The  nett  sum  realized  by  the  bank 
was  $4,961,  the  whole  of  which  sum  was  applied  by  the 
bank  towards  the  satisfaction  of  the  note  for  $5,500,  leav- 
ing the  other  note  upon  which  complainant  was  endorser, 
wholly  unsatisfied.    The  maker  being  insolvent,  suit  was 
brought  upon  the  latter  note  against  the  complainant 
alone,  and  in  1843  judgment  was  recovered  thereon  against 
him  for  $2087  06|  exclusive  of  costs. 

The  complainant  filed  his  bill  in  Chancery  to  have  the 
fund  realized  by  the  bank  from  the  proceeds  of  the  sale 
of  said  land  applied  equally  towards  the  satisfaction  of 
both  notes  in  proportion  to  their ^^spective  amounts.  The 
Chancellor  so  decreed,  and  the  bank  app^ed. 

Van  Dyke  and  Lyon  for  complainant ;  Hynds  for  deft. 

McKinnejfy  /.,  held  that  the  Chancellor  did  not  err.    In 

the  absence  of  any  stipulation,  the  ftmd  standing  equally 

pledged  for  the  satisfaction  of  both  notes,  the  complain- 
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ant,  upon  general  principles,  is  clearly  entitled  to  have 
said  fund  applied  pro  rata  to  both  of  the  notes*  This 
right  is  founded,  not  in  contract,  bat  in  the  result  of  gen- 
eral equity,  on  the  ground  of  equality  of  burden  and 
benefit.    Decree  affirmed. 


EVIDENCE  OF  CHARACTER. 

A  correspondent  has  forwarded  a  decision  of  a  highly 
respectable  Court  in  Pennsylvania,  in  which  it  was  held, 
in  an  indictment  for  rape,  that  the  defendant  could  not  be 
permitted  to  prove  **  that  the  prosecutrix  before  and  at 
the  time  she  swears  the  offence  to  have  been  committed, 
was  a  common  prostitute,  to  rebut  the  presumption  of  the 
offence  being  a  rape."  From  our  knowledge  of  the  abil- 
ity of  the  Judge  who  presides  in  the  district  from  which 
this  case  is  transmitted,  we  are  inclined  to  think  that  his 
opinion  must  have  been  misunderstood,  or  that  there  must 
have  existed  some  circumstances  in  the  case  not  stated  in 
the  report.  For  that  reason  we  suspend  the  publication 
of  the  decision,  until  further  advised.  It  is  conceded  that 
as  a  general  rule,  the  testimony  of  a  witness  cannot  be 
impeached  by  showing  that  she  is  a  common  prostitute. 
4  Watts.  380,  18  Wend.  150.  But  in  an  indictment  for 
Rape  such  evidence  becomes  material  upon  a  principle 
peculiar  to  the  nature  of  the  offence.  The  gist  of  the 
charge  is  that  the  carnal  knowledge  was  had  '*  forcibly 
and  against  the  will"  of  the  prosecutrix.  If,  fVom  her 
whole  character  and  conduct,  a  jury  might  fairly  infer  a 
general  license  to  all  mankind,  it  would  require  stronger 
evidence  in  such  a  case  to  convict.  It  would  be  necessa- 
ry to  satisfy  the  jury  that,  in  the  particular  case  on  trial, 
the  general  license  had  been  withdrawn,  and  this  they 
would  not  readily  believe  without  evidence  tending  to 
show  a  reformation,  or  some  other  reason  for  departing 


Digiti 


ized  by  Google 


324  EVIDENCE  OF   CHARACTER. 

from  the  asiial  coarse.  In  Rex  v.  Clarke,  2  Star.  Nisi 
Fflas.  cases  217,  tried  in  1817,  Holroyd,  J.  stated  that  in 
an  indictment  for  rape,  evidence  that  the  woman  had  a 
bad  character  previons  to  the  snpposed  commission  of 
the  offence  is  admissible.  This,  he  continues,  '<  is  the 
law  npbn  an  indictment  for  a  rape,  and  I  am  of  dpinion 
that  the  same  principles  apply  to  the  case  of  an  indict- 
teent  for  assaolt  and  battery  With  intent  to  commit  a 
rape.*^  This  statement  of  the  law  in  case  of  rape  was 
made  on  the  authority  of  a  decision  of  a  majority  of  the 
Judges  in  England,  made  in  1812,  on  a  point  reserved  on 
the  trial  of  Hodgson's  case.  2  St  Ev.  368,  3  ib.  1209. 
Evidence  in  regard  to  the  conduct  of  the  prosecutrix, 
showing  her  to  be  a  common  prostitute,  was  also  admit- 
ted in  Rex.  v.  Baker  BC.ScP.  586, 14  Eng.  C.  L.  R.  467, 
and  in  Rex.  v.  Martin  and  Rex.  v.  Aspinwall,  6  C.  4&  P. 
562,  25  Eng.  C.  L.  R.  544,  upon  the  same  principle  of 
raising  a  presumption  of  consent,  evidence  was  received 
of  a  previous  voluntary  connexion  with  the  prisoner  him- 
self. And  although  in  Dec.  1837,  it  was  held  in  New 
York  that  as  a  general  rule,  evidence  that  the  witness 
bore  the  character  of  a  common  prostitute  could  not  be 
received  to  impeach  her  testimony,  Bakeman  v.  Rose,  18 
Wend.  ISOy^yet  in  the  very  next  month  the  case  of  an  in- 
dictment for  rape  was  held  to  be  an  exception  to  the  rule. 
People  V.  Abbot,  19  Wend.  197.  Cowen,  J.,  in  deliver- 
ing the  opinion  of  the  court  declares  that  "  the  books  are 
certainly  strong  and  uncontradicted  that,  on  trying  this 
offence^  the  character  of  the  prosecutrix  as  a  common 
strumpet  may  be  proved,  though  it  is  not  clearly  held  to  be 
receivable  in  other  prosecutions  as  an  impeachment  of  ve- 
racity. "  Will  you  not,"  he  continues,  «*  more  readily 
infer  assent  in  the  practised  Messalina  in  loose  attire, 
than  in  the  reserved  and  virtuous  Lucretia  ?  It  requires 
stronger  evidence  to  be  added  to  the  oath  of  the  prose- 
cutrix in  one  case  than  in  the  other/' 
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In  the  Com.  v.  Murphy,  14  Mass.  387,  evidence  of  the 
bad  character  of  the  prosecutrix  was  admitted  without 
objection.  See  Metealf 's  note  in  2  Star.  Ev.  368 ;  and  it 
was  only  when  the  same  evidence  was  offered  to  impeach 
the  character  of  one  of  the  defendamei  Mtnesses,  that 
the  question  was  raised  and  a  decision  pronounced,  as  re- 
ported in  14  Mass.  387,  which  has  not  been  generally  ap- 
proved of  as  satisfactory.  But  so  far  as  regards  the 
prosecutrix  herself,  it  was  the  doctrine  of  Hale,  that  her 
*«  good  fame"  was  an  important  circumstance  in  trials  for 
this  offence.  1  Hale  P#  C.  448.  Roscoe  is  of  the  same 
opinion,  Roscoe  Crim.  Ev.  71,  710.  The  same  doctrine 
is  to  be  found  in  Lewis'  Crim.  Law  561,  and  in  Wharton's 
Crim.  Law  296,  and  in  Greenleaf 's  Ev.  sec.  54.  And 
Arom  these  authorities,  the  evidence  appears  to  be  equally 
admissable  whether  the  indictment  be  for  rape  or  for  an 
assault  with  intent  to  commit  it.  It  is  true  that  the  bad 
fame  of  the  prosecutrix  is  no  excuse  where  the  offence 
has  been  actually  perpetrated,  but  it  is  powerful  evidence 
to  show  that  no  such  offence  could  have  been  committed. 
In  charges  of  this  kind,  so  easily  made  and  so  difficult  to 
be  disproved,  there  is  nq  reason  for  throwing  any  addi- 
tional embarrassments  around  the  defence. 


THE  WILMOT  PROVISO. 

That  clause  of  the  Ordinance  of  1787  which  prohibits 
Slavery  in  the  Territories,  has  acquired  the  name  of  the 
Wilmot  Proviso.  Without  intending  to  express  any  opin- 
ion of  its  Constitutionality,  or  to  intimate  how  far  the 
Legislative  power  is  bound  by  Judicial  decisions,  in  set- 
tling the  construction  of  the  Constitution,  the  following 
references  to  some  of  the  cases  in  which  the  validity  of 
the  Ordinance  of  1787  was  drawn  in  question  in  the  State 
Courts,  are  given  as  matters  of  information  : 

Indiana. — ^In  th6  case  of  th6  negro  Polly,  who  claimed  that  by  the 
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Ordinance  of  1787  And  Uie  Conttitation  of  Indiana  adopted  in  1816.  the 
wai  ontitM  to  froodom ;  the  Sopremo  Court  of  Indiana  hold  that  she 
wai  free.    Indiana  «.  LateUe  1  Blackf.  62. 

itttfiau.— The  Ordinance  of  1787  is  binding  upon  Uie  people  of  tiie 
State  of  IDinoiB,  nnloM  abrogiUed  by  oominon  content.  By  coaimon  con- 
•ent  it  meant  the  United  Statet  and  the  people  of  the  State  of  OHnoit. 
Phoebe  v.  Jay,  Bre.  110. 

The  detcendantt  of  the  tlaret  of  the  old  French  tetders,  bom  since  tiie 
adoption  of  the  Ordinance  of  1787,  and  before  or  tince  the  Conttitntion 
of  lUinoit  wat  adopted,  cannot  be  held  in  tlayery  in  diat  State.  Pete  Jar- 
rot  o.  Julia  JarroC^  2  Gillman  1. 

It  it  by  Turtne  of  the  prorition  hi  the  Conttitntion  of  Dlinoit,  and  that 
alone,  that  this  Coort  decided  in  the  cate  ol'Nance  v.  Howard,  Bre.  187, 
Phoebe  v.*  Jay  ib.  207,  Boon  i\  Joliet,  1  Scam.  258*  Choitter  v.  HargraTo 
ib.  318,  and  Sarah  v.  Boidert,  4  do.  34t,  Ihal  colored  pertont  could  be 
held  to  a  tpecific  performance  of  their  contracttand  indentoret  under  die 
act  of  Sept.  17,  1807,  of  the  Indiana  Territory;  and  that  without  that 
Conttitntional  provition  thby  would  be  entitled  to  their  freedom,  for  the 
reaton  that  the  proTitiont  of  die  act  were  foid  at  being  repugnant  to  the 
Ordiance  of  1787.    Per  Young  J.  2  Gilman  21. 

Mmouri. — Held  that  a  negro  woman  who  had  been  taken  into  die  Bli- 
noit  Territory  since  the  Ordinance  of  1787,  by  her  ownert,  who  retided 
there  four  yeart«  thereby  became  free,  and  upon  being  taken  afterwardt  to 
the  State  of  Missouri,  was  not  remitted  again  to  a  state  of  slaTory,  and 
that  Congress  under  die  confederation  bad  die  power  to  pass  the  Or- 
dinance.   Winny  v.  Whiteside,  1  Missouri  472. 

The  mother  of  John  Merry  had  been  held  as  a  slare  in  Virginia,  and 
taken  into  Illinois  before  the  Ordiaance  of  1787,  and  held  in  slavery  be- 
fore and  after  its  passage,  and  the  said  John  Merry  was  bom  diere  after 
die  Ordinance  was  enacted.  It  was  held  that  he  was  free.  John  Merry 
17.  Tiffin  6c  Menard,  1  Missouri  725. 

The  mother  of  Aspasia,  a  colored  woman,  was  bora  a  slave  at  Kaskss- 
kia,  in  Illinois,  prerions  to  1787,  and  before  that  country  was  conquered 
by  Virginia.  Aspasia  was  bora  in  liliaois  subsequent  to  the  passage  of 
the  Ordinance  of  1787,  and  was  afterwards  sent  as  a  slave  to  Missouri, 
in  whijh  State  she  claimed  to  be  free  under  that  Ordinance.  The  Su- 
preme Court  of  Missouri  decided  that  she  was  free ;  and  the  Supreme 
Court  of  the  United  States  refused  to  re-examine  the  decision,  on  the 
ground  that  the  decision  of  die  State  Court  had  been  in  affirmance  of 
the  right  claimed  under  the  Ordinance  and  not  adverse  to  it,  and  diat 
therefore  die  cate  did  not  foil  undeic  the  provisions  of  the  25th  section  of 
the  act  of  1789.     Menard  v.  Aspasis.  5  Peters  505. 
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Loiuiiana. — The  deed  of  ceitioii  by  Virginia  did  not  deprive  Ceogreai 
of  the  power  to  pait  the  6th  article  of  the  Ordinance  of  1767 ;  this  Or- 
dinance fixed  forever  the  character  of  the  population  over  which  it  ex- 
tended ;  a  negro  bom  in  the  North  West  Territory  since  the  Ordinance 
if  free.    Merry  v.  Chexnaider,  20  Martin  699. 

MissudfpL — The  treaty  of  cession  by  Virginia  to  the  United  States, 
which  guarantees  to  the  inhabitants  of  the  N.  W.  Territory,  their  titles, 
rights  and  liberties,  does  not  render  void  that  article  of  tiie  Ordinance  of 
Congress  of  1787,  which  prohibits  slavery  in  that  Territory.  Any  State 
may  by  its  Constitution  prohibit  slavery  within  its  limits,  and  so  may  die 
Legislature  of  any  State  when  not  restrained  by  the  Constitution.  Slaves 
within  the  limits  of  the  North-western  Territory  became  freemen,  by 
virtue  of  the  Ordinance  of  1787,  and  can  assert  their  claims  to  freedom 
in  the  Courts  of  this  State.  Harry  and  Others  v.  Decker  and  Hopkins, 
Walk.  36. 


Nem  {Ittblications. 

REPoaTS  OP  Cases  argued  and  determined  in  the  Supreme  Court  of  the 
State  of  Illinois.  By  Charles  Oilman,  Counselbr  at  Law.  Vols.  1, 
3,  3  and  4.  Quincy:  Published  by  Newton  Flags.  Galena:  J. 
Brookes.  Chicago:  A.  H.  Sc  C.  Burley.  Springmld:  Johnson  6c 
Bradford.     1846,  1847,  and  1848. 

The  Constitution  of  Illinois  was  adopted  on  the  36th  Aug.,  1818.  Mr 
Breese,  was,  we  believe,  the  first' reporter;  Mr.  Scammon  followed,  and 
on  the  30th  Jan.  1845,  Charles  Oilman,  a  Counsellor  at  Law  of  emi- 
nence, residing  at  Quincy,  accepted  the  appointment.  The  1st  volume 
of  Oilman's  reports  consists  of  decisions  made  at  December  Term,  1844, 
immediately  before  his  appointment.  In  collecting  the  materials  for  these 
cases  he  labored,  of  course,  under  many  disadvantages.  The  2d  volume 
contains  the  decisions  of  1845 ;  the  3rd  those  of  1846 ;  and  the  4th  those 
of  December  Term,  1847.  This  latter  volume  completes  the  publication 
of  the  decisions  of  the  Supreme  Court  of  Illinois  under  its  late  organiza- 
tion. The  term  of  office  of  the  late  incumbents  expired  on  the  first 
Monday  of  December,  1848,  by  virtue  of  the  provisions  of  the  new  con- 
stitution, and  on  that  day  the  term  of  the  three  Supreme  Judges  elected 
by  the  people  commenced.  Chief  Justice  Wilson  received  his  first  ap- 
pointment on  the  7th  August,  1819:  Mr.  Justice  Brown  was  appointed 
on  the  9th  October,  1818 ;  and  the  other  seven  Judges  at  more  recent 
periods. 

The  volumes  before  us  are  handsomely  printed.^n  excellent  paper, 
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and  ire  well  bound.  Thej  are  laif e  octafo  folomet  eoDtBining  from  700 
io  800  p«get  each.  The  reporter  hai  giroD  an  index  caieftilly  prepared 
od  a  table  of  tlie  names  of  caaes.  The  potnta  decided  appear  to  be  sta- 
ted at  the  commencement  of  the  case  with  precision  and  judgment,  and 
where  the  questions  disposed  of  are  impcnrtant,  a  fofl  statement  of  the 
argument  of  counsel  is  g^Ton  with  Uie  references  to  audioritiea  lefied 
upon.  It  gifes  us  pleasure  to  notice  also  that  where  a  proper  under- 
standing of  tiie  matter  in  controversj  requires  it,  an  elegant  teft  of  the 
locui  im  quo  is  given.  The  reporter  and  tiie  publisher  deserre  great 
credit  for  the  manner  in  which  these  decisions  have  been  presented  to 
the  profession. 

'But  Uie  decisions  themselfcs  are,  for  the  most  part,  as  those  in  aD 
new  countries  are,  upon  new  and  interesting  questions.  Althou^  we  are 
soiTjr  to  perceiTO,  from  an  obsenration  of  Mr.  Justice  Caton,  3  Oilman 
343,  that  the  Judges  hsTo  not  access  to  the  PennsThraak  Reports,  we 
are  gratified  to  discover  that  they  are  able  to  exercise  their  judicial  func- 
tions creditably  without  them.  Indeed,  in  one  case,  we  think  diey  might 
have  been  embarrassed  by  the  light  to  be  derived  from  Pennsylvania.  In 
settling  tiie  principle  that  where  the  title  of  property  purchased  by  Uie 
plaintiff  under  execution  fiuls,  and  Uie  property  is  recovered  back  from 
the  creditor,  it  is  no  satis&ction  of  his  debt,  (Warner  v.  Helm,  1  Oilman 
234,)  the  Pennsylvania  doctrine,  as  mainteined  in  Freeman  ▼.  Oddwell, 
(10  W.  9,)  might  have  prevented  them  frt>m  arriving  at  a  result  certeinly 
sanctioned  by  the  purest  equity.  It  was  better  that  on  thisqnestwn  they 
relied  upon  die  light  to  be  found  in  5  Cowen  280,  ib.  38,  1  Dana  436,  3 
LitteU  427,  3  Blackf.  293  and  2  N.  H.  Rep.  79. 

But  their  strong  sense  of  sound  legal  princii^e  was  in  another  question 
neariy  overpowered  by  a  deference  to  the  authority  of  the  late  English 
decisions  in  Rex.  v.  EUis,  5  B.  &  C.  395,  and  Rex.  v.  Bourne  7  Ad.  dc 
Ellis  58 ;  and  we  fear,  if  the  weight  of  Massachnsette  (Sheperd  v.  Com. 
2  Met  419)  had  been  thrown  into  the  scale,  they  might  have  permitted  a 
murderer,  legally  convicted,  upon  a  valid  indictment,  to  escape,  because 
the  court  betow  had  erroneously  pronounced  sentence  of  deadi  upon 
Sunday.  As  it  was,  in  order  to  avoid  the  force  of  an  adverse  trans- 
atlantic current,  they  were  driven  into  moorings  which  we  should  not 
regard  as  altogether  safe.  They  held  that  a  sentonce  on  Sunday  was  no 
sentence  at  all — that  the  case  stood  precisely  as  if  the  court,  after  receiv- 
ing the  verdict  of  guilty,  had  reftued  to  proceed  any  further  in  ike  cause ; 
and  therefore  they  awarded  a  ^*  procedendo  to  the  Circuit  Court  to  render 
the  judgment  of  die  law  upon  the  verdict  of  the  jury.**  We  think  that 
a  case  referred  to  by  Mr.  Justice  Rogers  in  1  Wharton  281,  and  tl^e  opin- 
ion of  the  court  in  Daniels  v.  ComHh.  7  Barr  375,  together  with 
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remarka  in  the  American  Law  Journal,  toI.  1  p.  10,  might  be  of  serrice 
if  a  similar  qnestion  should  arise.  The  decision  of  the  Supreme  Court 
^f  Illinoia,  on  the  question  of  receiving  a  verdict  on  Sunday,  accords  with 
die  doctrine  in  Lewis'  Crim.  Law  421. 

The  honest  independence,  and  the  fearless  integrity  with  which  these 
Judges  maintain  the  inviolability  of  contracts  is  worthy  of  the  highest 
eommendation.  After  the  Supreme  Court  of  the  United  States  had  de- 
cided that  the  act  of  1841,  (an  appraisement  law)  was  unconstitutional,  a 
similar  question  was  presented,  arising  under  an  act  passed  on  tiie  6th 
January,  1843,  containing  provisions  substantially  similar  to  the  first  But 
the  last  mentioned  act  was  promptly  pronounced  unconstitutional.  2  Oil. 
384.  And  in  Bruce  v*  Schuyler  et  al.  4  Oilman  275,  Ch.  J.  Wilson  de* 
dares  that  **any  act  which  changes  the  expressed  intention  of  the  parties 
to  a  contract,  or  such  as  results  from  tiieir  stipulations,  is  held  to  impair 
its  validity,  and  it  is  immaterial  as  to  the  extent,  or  the  manner  of  tiie 
change,  whether  it  be  ever  so  minute,  or  relates  to  its  construction,  its 
evidence,  or  tiie  time  or  manner  of  its  performance,  the  conclusion  is  the 
same.  Every  conceivable  change  of  a  contract  impairs  its  validity,  and 
renders  it  null  and  void.*' 

In  Jarrot  v.  Jarrot  2  Oilman  1,  there  is  an  interesting  decision  upon  tlie 
eonstitutionaliQr  of  the  Ordinance  of  1787,  and  its  operation  in  discharg- 
ing from  bondage  the  descendants  of  the  old  French  slaves  bom  since  its 
adoption.  In  this  case  many  authorities  in  which  the  same  question  has 
been  investigated  are  cited.  As  the  politicians  have  possession  of  the 
question  at  present,  the  case  will  be  interesting  to  the  public  in  general* 

We  commend  these  reports  to  the  profession  as  well  worthy  a  place  in 
their  libraries. 


PascKDBiiTS  OP  IifDicTMCitTs  AND  Pleas,  adapted  to  the  use  both  of 
the  Courts  of  the  United  States  and  those  of  all  the  several  States; 
together  with  notes  on  criminal  pleading  and  practice,  embracing  the 
£nfflish  and  American  authorities  generally.  By  Francis  Wharton, 
author  of  a  treatise  on  American  Criminal  Law.  Philadelphia :  James 
Kay,  Jr.  dc  Brother,  183i  Market  Street,  Law  Book-sellen  and  pub- 
lishen.     1849. 

This  work  is  an  octavo  of  about  600  pages,  handsomely  printed  on  good 
paper.  **  In  the  first  book  is  given  a  general  form  of  indictment  with  cap- 
tion, commencement,  and  conclusion,  adapted  to  the  federal  courts  and 
to  those  of  the  several  States ;  and  to  each  averment  in  the  text  is  attach- 
ed a  note  incorporating  the  doctrine  bearing  upon  it.  The  indictments 
relating  to  each  individual  offence  are  in  like  manner  preceded  by  a  gen- 
eral preliminary  form,  to  which  are  appended  notes,  divided  on  the  same 
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principle  of  analysis.**  The  labors  of  the  intelligent  author  appear  to 
have  been  performed  with  care  and  ability.  Under  the  head  of  Acces- 
sories, at  pp.  32-3-4,  we  have  a  long  note  embracing  the  English  and 
American  authorities.  Under  Homidde,  at  pp.  42-3-4-5-6-7,  we  have 
similar  notes  of  great  length  and  value.  We  maj  say  the  same  of  the 
notes  under  the  heads  of  Forgery^  pp.  129  to  136,  Arson,  pp.  183  to  IS^. 
Laneny,  pp.  190  to  192,  False  Pretenres,  pp.  239  to  243,  Perjury,  pp. 
277  to  282,  and  Libel,  pp.  .545  to  549.  But  the  notes  under  the  head  of 
Conspiracy,  pp.  330  to  353,  are  particularly  desei-ving  of  attention.  They 
display  great  research,  industry  and  judgment,  and  they  derive  increased 
interest  from  the  remarks  of  the  author  \x\\on  tlie  recent  decision  of  the 
Supreme  Court  of  Pennsylvania,  in  the  Com  v.  Haitman,  et  al.  (Lew- 
is C.  L.  222.)  The  manner  in  which  he  examines  the  principles  of  that 
decision,  in  connexion  with  other  English  and  American  decisions  bearing 
on  the  same  point,  is  wortliy  of  commendation.  Under  the  head  Bribery 
the  celebrated  indictment  against  M*Cook,  for  attempting  to  bribe  a  mem- 
ber of  the  Legislature  is  given,  together  with  the  able  opinion  of  Judge 
Eldred,  holding  that  the  offence  is  indictable  at  common  law. 

There  is  an  interesting  note  under  the  head  Abortion,  p.  109,  in  which 
the  author  does  himself  credit  in  drawing  freely  from  a  kindred  science 
the  light  necessary  to  illuminate  his  path.  It  seems  that  Mr.  Justice  Ser- 
geant, in  delivering  the  opinion  in  Com.  v.  Domain,  ( 6  Pa.  Law  Jour. 
29. )  has  expressed  himself  so  briefly  as  to  lead  to  a  difference  of  opinion 
between  Mr.  WHiarton  in  his  work,  p.  109.  and  Judge  Lewis  in  his  Crim- 
inal Lhw,  ]i.  13,  in  regard  to  the  doctrine  intended  to  be  maintained  by 
the  Supreme  Court.  We  are  happy  to  perceive  that  these  writers  do 
not,  however,  'liffer  in  their  views  of  the  common  law  on  tlie  questiou. 
Mr.  AVharton  judiciously  and  ably  fxjwses  the  absurdity  of  the  notion 
that  the  motion  of  ihe  foetus,  called  7«>VA-^a/«ir,  is  the  commencemei:t  of 
vitulity.  And  t<>  bhow  that  the  twn  writers  are  in  peiioct  harmony  ou 
this  question,  we  cive  the  following  extract  iVom  Lewis*  Crim.  Law. 
p.  15: 

**  Long  before  quiikening  takos  pbice.  hio'iohAhti  pulsation  of  the  hean. 
and  other  signs  of  vitulity,  have  been  distinctly  perceived,  and.  accoi"«i:i:i 
to  approved  authority,  the  lu  tus  enioys  life  lone  before  the  s«*nsatioi:  ol 
quickening  is  felt  by  the  mother.  Inleel  no  other  doctrine  appears  t) 
be  consonant  with  reason  or  phys-ioluiiy  but  tlint  which  admits  the  eniijryo 
to  possess  vitality  from  the  veiy  moment  of  conception.'  It  would  seem 
to  follow  tlint  those  laws  wiiich  exempt  from  punishment  the  crime  o! 
producing  abortion  at  an  early  period  oi  gestation,  are  immoral  and  un- 
just. They  tempt  to  the  i>erpetnition  of  the  same  crime  at  one  time 
wliich  at  auotlier  they  punish  with  severe  i>enalties.  It  is  in  morals  a 
high  offence  to  extinguish  the  fir^t  spark  if  life.     XiA.  according  to  Per- 

'   1   Ueck  Med.  .fur.  2>  ^ 
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cival,  th«se  regular  and  soccesaiTe  atagAs  of  exiatence,  are  the  ordinancea 
of  God,  subject  alone  to  his  Divine  WiU,  and  appointed  by  aoreraigii 
wiadom  and  goodneia  as  the  exdusiye  means  of  preserving  the  race,  and 
multiplying  the  enjoyments  of  mankind.f  It  would  seem,  therefore, 
that  the  English  common  law  is  in  accordance  with  reason  as  well  as  with 
aeripturet  in  recognizing  and  protecting  from  destruction  these  earhr 
Mages  o(  existence  ;§  while  it  very  properly  reserves  its  highest  penal- 
ties for  the  destruction  of  the  infant  after  it  is  completely  bom,  and  after 
it  has  established  a  separate  existence  by  means  of  an  independent  cir- 
cnlation,||  and  inhaling  the  **  breath  of  life,*'  whereby,  like  its  great  pro- 
geailor,  it  became  a  **  living  soul."  f 

We  regret  diat  Mr.  Wharton  has  adopted  a  classification  of  offeoces, 
(although  resting  upon  authority,)  which  is  not  clearly  sustained,  as  we 
think,  upon  principle,  and  certainly  not  convenient  in  a  work  on  practice. 
We  never  appreciated,  as  perhaps  we  ought,  an  arrangement  of  offencea 
which  designates  forgery  as  an  offence  tLgjunst property,  and  perjury  as  an 
offence  against  society — robbery  on  land  as  an  offence  against  property, 
and  robbery  on  the  high  seas  as  an  offence  against  society, — arson  and 
burglary  as  offences  against  property,  and  the  attempts  to  commit  thoae 
crimes  as  offences  against  society.  But  there  is  an  excellent  index  whidi 
compensates  for  the  inconveniences  of  this  classification  ;  and  the  book  of 
Mr.  Wharton  is,  upon  the  whole,  a  highly  valuable  contribution.  Its  co- 
pious collection  of  American  precedents  give  it  a  value  in  criminal  prac- 
tice which  we  think  no  other  work  possesses. 


Outlines  or  a  Coubse  op  Lectures  orr  Medical  Jueispeudeitcb. 
By  Thomas  Stewart  Trail,  Regius  Professor  of  Medical  Jurisprudence 
in  the  University  of  Edinburgh.  First  American,  from  the  second 
Edinburgh  edition,  revised  with  numerous  notes. 

This  is  a  small  but  valuable  work,  for  sale  by  Judd  6c  Murray,  Lancas- 
ter, Pa.  It  contains  234  pages  and  treats  of  questions  effecting  the  civil 
or  social  rights  of  individuals— of  injuries  to  property — and  person— 
and  of  Medical  Police.  In  giving  the  history  of  Medical  Juriqnrudence, 
the  author  pays  a  just  tribute  to  Dr.  Beck,  in  declaring  the  last  edition  of 
his  work  as  **the  best  on  the  general  subject,  which  has  appeared  in  the 
English  language."  We  do  not,  of  course,  endorse  all  the  doctrines  of 
Professor  Trail.    We  are  not  sure  that  his  opinion  on  protracted  gesta- 


t  Porcival's  Works,  vol.ii.  p.  430-31. 

t  Exodus,  c.  xxi;  3  P.  and  Fonb.  Med.  Jut.  84. 

§  Bex.  y.  Poulton,  5  C.  &  P.  329. 

i  Rex.  V.  Enoch,  ib.  539:  Rex.  v.  Wright.  9  C  d:  P.  754. 

If  Genesis,  c.  ii. 
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tioD  would  square  with  the  Uecision  in  Com.  v.  Hoover,  reported  in  Lewis' 
Crim.  Law.  p.  48.  And  hit  views  of  the  English  common  law  iu  regard 
to  Abortion,  before  quickening,  do  not  appear  to  be  sanctioned  by  Mr. 
Wharton  in  his  Precedents,  p.  109.  He  traces  the  origin  of  Medical 
Jurispmdence  up  to  the  remote  times  of  Moses.  The  science  lias,  how- 
ever, greatly  advanced  since  that  period,  and  the  rule  of  evidence  adopted 
by  that  great  Law-giver  and  Judge,  in  case  of  alleged  impurity  (Deut. 
22-15)  would  now  be  regarded  as  unsuited  to  the  present  physiological 
condition  of  the  human  race.  Indeed  the  test  regarded  by  Moses  as  con- 
clusive, seems  to  have  been  early  exploded  by  the  larger  experience  of 
Solomon,  who  regarded  the  offence  which  it  was  relied  upon  to  elucidate 
with  absolute  certainty,  as  one  which  it  was  as  diflicult  to  discover  as  the 
track  *'of  the  eagle  in  the  ahr,  of  a  serpent  upon  a  rock,  or  of  a  ship  in 
the  midst  of  the  sea."    Prov.  30,  19. 

Professor  Trail*s  work  contains  within  a  small  compass  a  large  amount 
of  valuable  information,  so  arranged  and  condensed  as  to  be  readily  ac- 
cessible. 


AprE^Dlx  TO  Cases  i?r  the  Circuit  Court  or  the  United  States, 
for  the  Thin!  Circuit ;  containing  the  Pea  Patcii  or  Fort  Delaware 
Case.  RejKnted  bv  lohn  William  Wallace.  Philadelphia :  Walker, 
24  Arch  Street,     liv.). 

This  is  a  neat  and  well  prepared  report  of  the  celebrated  Pea  Patch 
litigation,  a  case  which  has  been  in  the  hands  of  the  profession  for  many 
years.  It  is  a  part  of  the  first  volume  of  J.  W.  Wallace's  Reports.  Mr. 
Wallace  is  tlie  regular  reporter  of  the  Circuit  Court  of  the  I'nited  States 
for  this  District,  and  has,  it  is  understood,  a  volume  nearly  ready  for  the 
press.  This  is  an  Appendix  to  that  volume,  and  is  a  pamplilet  of  IGI 
pages. 

A  short  sketch  of  tlie  controversy  will  not  be  uninteresting :  **  about 
the  year  1783-4,  there  appeared  at  low  tide  in  the  Delaware  river,  about 
five  miles  below  New  Castle,  a  small  muddy  exposure  of  the  soil,  **  about 
the  size,'*  as  was  testified,  **  of  a  man's  hat."  By  the  force  of  alluvion 
and  deposit  the  exposure  became  larger  and  larger,  until  by  degrees,  it 
formed  an  island  of  about  87  acres,  which  in  consequence  of  a  tradition 
that  a  vessel  laden  with  peas  had  once  sunk  cm  the  spot  where  tlie  island 
afterwards  rose,  got  the  name  of  the  Pea  Patch  Island.  In  1784,  the 
j>ropnetaries  of  West  Jersey  granted  this  island,  describing  it  as  situate 
in  Salem  county.  New  Jersey,  to  persons  whose  title  became  afterwards 
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-VMtedio  Dr.  Henry  Gale,  of  that  State;  and  in  1831.  the  same  State, 
by  an  act  of  ita  Legislatiire,  relinguished  to  Dr.  Oale  whatever  intereal 
it  might  hare  in  the  island. 

In  1813,  the  State  of  Delaware,  by  an  act  of  ita  Legblattire,  conveyed 
the  liland  to  the  United  States,  who  soon  after  toolt  possession  of  it  and 
begpm  to  erect  a  fortress  upon  it.  In  consequence  of  these  two  grants,  a 
eoDtroversy  as  to  the  right  to  the  island  began  between  Dr.  Gale,  claim- 
Itkg  under  the  title  of  New  Jersey,  and  the  United  States,  claiming  under 
tlMt  of  Delaware.  Opinions  of  directly  opposite  conclusion  on  the  title, 
had  been  given  by  Messrs.  Rodney  and  Geo.  Read,  of  Delaware,  by 
Messrs.  Richard  Stockton.  M'Uvaine,  Southard,  G.  D.  Wall,  and  J.  S. 
Green  of  New  Jersey,  by  Mr.  Willis  Hall,  of  New  York,  by  Messrs. 
Penrose  and  CKlpin,  Solicitors  of  the  Treasury,  and  finally  by  Messrs. 
B.  F.  Butler  and  L^gar^,  Attorneys  General  of  the  United  States.  On 
the  37th  February,  1847,  John  Sergeant.  Esq.,  of  Philadelphia,  was  ap- 
pointed »oU  Arlntrator,  with  full  power  and  authority,  at  such  times  and 
places  as  he  might  appoint  to  examine  witnesses  and  receive  evidence 
according  to  the  rules  of  law  and  equity,  and  to  decide  the  question  of  the 
title  to  the  said  Pea  Patch  Island,  as  derived  by  the  United  States  from 
die  State  of  Delaware,  and  by  James  Humphrey,  claiming  through  Hen- 
ry Gale,  deceased,  from  the  Stata  of  New  Jersey.  His  decision  and 
award  made  in  writing  to  be  final  %nd  conclusive.  The  United  States 
were  represented  by  special  counsel,  to  wit : — The  Hon.  John  M.  Clay- 
ton, of  Delaware,  formerly  Chief  Justice  of  that  State,  and  now  ita 
representative  in  the  Senate  of  the  United  States,  and  by  James  A.  Bay- 
ard, Esq.,  of  the  same  State,  formerly  District  Attorney  of  Delaware, 
Ibr  the  United  States. 

Mr.  James  Humphrey  was  represented  by  thA  Hon.  George  M.  Bibb, 
of  Kentucky,  successively  a  Judge,  Chief  Justice  and  Chancellor  of  that 
State ;  also,  at  one  lime  ita  representative  in  the  Senate  of  the  United 
States,  and  more  lately  the  Secretary  of  the  Treasury  of  the  United 
States  under  President  Tyler ;  and  by  the  Hon.  John  H.  Eaton,  of  Ten- 
nessee, Secretary  at  War  under  President  Jackson,  and  subsequently 
Minister  Plenipotentiary  of  the  United  States  at  the  Court  of  Spain. — 
The  case  was  learnedly  and  deliberately  argued  on  both  sides ;  and  Mr. 
Sergeant,  after  taking  several  weeks  consideratwn  of  it,  delivered  a  writ- 
ten opinion  on  the  15th  January,  1848.  setting  forth  very  fully  the  grounds 
of  his  award. 

This  opinion  discusses  the  subject  of  the  title  of  both  States,  in  the 
most  ample,  satisfactory  and  elaborate  manner.  Much  patient  attention 
is  given  to  the  evidence,  both  on  the  one  side  and  on  the  other. — 
The  arbitrator's  opinion  will  hereafter  be  a  most  valuable  historical  re. 
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poaitory  for  the  States  of  New  Jersey  and  Delaware.  The  case  is  pe* 
cnliariy  interestiiig  as  an  historical  one,  and  deserves  the  careful  perusal 
of  aD  historical  scholars. 

We  feel  bound  to  notice  the  nianner  in  which  this  Tolume  has  been 
prepared  bj  our  friend  the  Reporter.  The  references  are  all  carefully 
noted  in  the  margin,  and  neatly  printed  there,  with  a  running  commentary 
ef  the  contents  of  the  pamphlet  properly  prepared  to  &cilitate  reference. 

No  pains  have  been  spared  to  make  the  pamphlet  highly  useful  to  the 
profeesion  by  every  means  in  the  power  of  the  Reporter.  As  this  is  an 
Appendix  to  Walkce*s  Reports,  we  suppose  the  whole  book  will  be  prin- 
ted and  prepared  in  the  same  general  style,  and  if  so,  it  will  be  one  of 
the  very  best  volumes  of  Reports  so  fiu*  as  the  reporter's  duty  is  concern 
ed,  that  we  have  yet  seen. 


The  United  States  Album. — This  is  one  of  tlie  most  splendid  publica- 
tions of  the  age.  It  is  by  J.  Franklin  Reigakt,  of  Lancaster,  Pa.  It 
contains  autographs  of  the  President  and  Cabinet,  of  the  Members  of  die 
28th  Congress,  of  the  Judges  of  the  Supreme  Court,  of  the  Ministers, 
and  other  officers  of  Government.  It  is  embellished  with  a  beautiful 
copy  of  the  Declaration  of  Independence,  elegantly  printed  in  letteks 
or  eoLD,  with  a  fac  simile  of  the  signatures  of  the  signers.  It  contains 
engravings  of  the  Capital,  the  President's  House,  the  buildings  of  the 
different  Departments,  &c.  The  arms  ni  each  State  are  accurately  and 
elegantly  given.  There  are  numerous  other  illustrations,  among  which 
are  correct  likenesses  of  the  President,  the  Vice  President,  and  the  Pre- 
sident elect.  It  is  bound  in  a  style  of  unsurpassed  richness  and  splendor. 
Those  who  wish  ta  obtain  a  book  highly  useful  as  well  as  ornamental, 
would  do  well  to  purchase  the  United  Statu  Alhuvi. 


THE  COMPLIMENTS  OF  THE  SEASON. 

In  the  reign  of  Henry  8,  the  Council  of  the  Household  of  Lady  Mar}*, 
the  Princess  of  the  Fiealm,  made  official  application  to  Cardinal  Wolsey, 
for  his  direction  respecting  New-Year*8  Gifts  for  the  King,  Queen,  &c. 
In  the  time  of  Queen  EUzabeth,  the  Judges  wrote  complimentary  letters 
to  her  Royal  Highness  on  New- Year's  day.  The  practice  of  presenting 
small  presents  still  continues ;  and  those  who  do  cot  send  gifts  bestow 
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good  wkhet— inch  ai  **  a  bappj  New- Year.**  The  follp wing  tmalltokeiia 
of  reneaibraaoe  to  a  few  of  oar  pefaonal  firieoda  wOl  aerre  to  alMHW  tibat 
we  tUiik  of  tlieiii  and  appreciate  their  merits  in  this  season  of 'good 
feeling. 

Jamti  K.  Pdk. — As  die  bead  of  a  long  dominant  party,  preparatoiyto 
snnrendering  Uie  reigns  of  GoTemment,1ie  has  placed  on  record  his  newa 
of  the  prominent  Conslitational  qnestions  heretofore  under  disciiBnon.<-« 
This  was  just  to  himsetf^  to  his  i^ponents,  and  to  his  conntrj. 

H<m,  Oeo.  JIf  .  Dallas. — Although  reported  in  the  official  aceonnt  of 
tiie  political  battle  of  the  7th  Norember  last,  **  kilUd  by  the  explosien  of 
a  tariff  bomb-ihell  from  Capt  J.  H.  Campbell*s  SchnylkiU  county  batte- 
ry ;**  we  give  him  a  welcome  restitution  to  professional  Ufe,  as  one  of  the 
bright  ornaments  of  the  Pennsyhrania  Bar. 

Han.  Jamti  Buckanan,-^Oxtt  political  refolutions,  unlike  those  of 
Europe,  send  patriots  home  to  dieir  friends.  When  Mr.  Buchanan  re- 
tires, corered  with  honors,  to  his  beeutiful  WkeaUand^  may  he  enjoy  *«a 
long  life  and  a  good  wifo.'* 

Hon.  Bohert  J.  Walker. — 'So  conflict  of  opinion  on  the  measures  of. 
Government  can  prevent  the  Nation  from  acknowledging  him  as  the  Her- 
cules of  the  age.  In  addition  to  tiie  unexampled  labors  of  die  Treasury 
Department,  pr^fper,  he  has,  since  the  10th  Blarch,  1845,  investigated  and 
*^  jffommnced  judgment  in  upwards  4^fi9t  thousand  cases  involving  land 
titles." 

Hon.  Soger  B.  Taney. — The  highest  in  Judicial  station  and  the  great- 
est in  Judicial  merit.  His  style  is  as  pure  as  the  light  with  which  he 
iUuminates  the  path  of  thirty  confederated  nations  in  their  career  of  peace 
and  gloiy. 

Hon.  Samuel  Nelson. — On  the  Circuit,  in  the  vnlds  of  Steuben — in 
bank  as  Chief  Justice  of  the  Empire  State,  and  at  Washington  as  a  Jus- 
tice of  the  Supreme  Court  of  the  Union,  we  have  marked  his  course  for 
more  dian  25  years.  His  learning,  his  high  judicml  integrity,  and  the 
masculine  energy  of  his  mind,  Will  be  held  in  perpetual  remembrance. 

Hon.  Robert  C.  Grier, — He  represents  with  more  power  than  polish 
the  talent  and  learning  oi  Pennsylvania  in  the  great  Federal  Court  at 
Washington.  Borrowing  from  his  own  homely  classics,  recently  per- 
fumed widi  "  the  odor  of  judicial  sanctity,"  we  might  '*  go  further  and 
fore  worse.**    7  Barr  61. 

Gov.  Johnston. — He  has  revolutionized  Pennsylvania.  If  he  should 
perform  the  same  office  for  the  banking  system,  he  would  receive  the  ap- 
plause of  an  undivided  people. 
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Ciief  Justice  Gibson  and  his  Associates, — We  have  circulated  abatrac- 
tioDS  of  their  lore  far  and  wide,  and  examined  their  deciaioni  with  free- 
dom. We  send  them  our  friendly  greeting  and  good  wishes  for  a  long 
continuance  of  health  and  prosperity*. 

Hon.  Cliarles  Huston, — His  eloquence  at  the  Bar  and  his  services  as  a 
Judge  of  the  Supreme  Court  of  Pennsylvania,  are  not  forgotten  in  his 
retirement.  It  is  hoped  that  the  accidental  destruction  of  the  manuscripts 
for  his  proposed  book  on  the  land  titles  of  the  State,  may  not  discourage 
him  from  a  labor  for  which  he  is  confessedly  better  qualified  than  any 
man  now  living. 

General  Taylor, — He  has  done  tlie  State  great  service  in  the  field. — 
Let  him  have  a  fair  trial  in  the  Cabinet. 

Solon  Borland, — The  admirable  letter  of  the  new  U.  S.  Senator  from 
Arkansas,  declining  to  accept  a  challenge,  will.  Uke  the  wise  laws  of  his 
great  namesake,  furnish  a  '*  rule  of  action,'*  which  shall  be  held  in  hon- 
ored remembrance  forever.  Men  of  true  greatness  and  courage  can 
afford  to  **  look  down  contemptuously  upon  the  low  ambition  of  the  duel- 
list." 

The  New-  York  Legal  Observer  and  the  Code  Reporter. — Let  then  be 
reconciled  to  each  other.    It  is  against  the  Canons  to  be  at  variance. 

The  Boston  Law  Reporter, — A  star  in  the  East. 

The  Western  Law  Journal, — It  lights  the  march  of  Empire  in  tiie  West. 

Tliomas  Ritchie. — The  Patriarch  of  the  tribe ;  *•  the  merry  heart  that 
ne'er  grows  old.**  The  cloud  of  political  defeat  may  darken  his  counte- 
nance, but  its  silver  edges  betray  the  sun-light  behind.  We  have  direc- 
ted our  Secretar}*  to  send  him  a  copy  of  Chataubriand's  poem  entitled 
**  Nous   Vcrrons," 

The  yafional  Intellistncer, — Since  there  mvsi  be  a  change,  we  pre- 
sent our  hearty  congratulations  to  this  ably  conducted  journal  on  its  pros- 
pects of  being,  as  uf  old  time,  the  Organ  of  the  Government. 

The  Xeicark  Daily  Alverfiser. — The  endorsement  by  this  able  journal 
of  our  review  of  tlie  New  Jersey  Rej^rts,  is  highly  complimentary — but 
♦.here  is  a  mistake  in  reference  to  the  authoi-sliip.  The  review  was  wat- 
ten  by  a  co-editor  who  knows  all  about  New  Jersey  aiiairs. 

Godey^s  Lady's  Boo.x. — We  woulii  say  .a  wor-j  about  ti:e  rich  blu^ie  of 
magnificence  in  which  the  January  number  of  tiiis  gp>adid  perio^licaf 
makes  its  appearsnce:  but  the  '>n!y  way  t)  get  a  pr,»t:er  i-iea  or'  it  i.i  to 
subscribe  lor  th»?  wark 


Digiti 


ized  by  Google 


THE 

AMERICAN  LAW  JOURNAL, 


FEBRUARY,    1849. 


CONSTITUTIONAL  LAW— THE  BANKING  SYSTEM. 

The  Constitution  of  Pennsylvania  declares  that  ''  no 
eorparaU  body  skall  be  hereafter  created^  renewed  or  extend" 
edf  with  banking  or  discounting  privileges,  without  six 
months'  previous  public  notice  of  the  intended  applica- 
tion for  the  same,  in  such  manner  as  shall  be  prescribed 
by  law."  The  nature  of  this  provision,  and  the  history 
of  Pennsylvania,  sufficiently  show  that  it  was  intended  as 
a  restriction  to  prevent  indimduaU  from  obtaining  ezdu- 
rive  pritikgee^  not  eiyoyed  by  the  people  at  large,  by  op- 
fUcatione  made  to  the  members  of  the  Legislature,  without 
any  notice  to  the  public.  That  it  was  intended  to  operate 
upon  persons  desirous  of  obtaining  charters  granting  ex-» 
elusive  privileges,  and  not  upon  the  representatives  of  the  . 
people  in  the  exercise  of  their  general  legislative  powers, 
is  also  apparent  from  the  law  prescribing  the  time  and 
manner  in  which  individuals  desiring  to  obtain  a  monopoly 
of  these  privU^ee  are  required  to  give  notice  of  their  in- 
tended application.  The  Constitutional  restriction  can 
have  no  operation  upon  the  Legislative  power,  where  no 
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application  is  made  by  individuali^  and  where  no  exclusivr 
privUeget  are  conferred  upon  any  person  or  persons ;  and 
where  the  Legislation  has  for  its  sole  object  the  repeal  of 
ike  law  which  restraint  the  citizens  from  the  common  right 
of  exercising  the  banking  business,  and  is  designed  to 
restore  to  otf  an  equal  right  upon  terms  which  the  safety 
of  the  public  may  require. 

This  is  the  construction  which  a  similar  clause  in  the 
Constitution  of  New  York  has  received  from  the  Legisla- 
ture, the  Supreme  Court,  and  the  Court  of  Errors.  The 
Constitution  of  that  State  declares  that  **  the  assent  of 
two-thirds  of  the  members  elected  to  each  branch  of  the 
Legislature  shall  be  requisite  to  every  bill  appropriating 
the  puUic  moneys  or  property  for  local  or  private  purpo- 
ses, or  creating^  continuing^  altering^  or  renewing  any  body 
politic  or  corporate.^*  When  the  act  of  18th  April,  1838, 
entitled  *^  an  act  to  authorize  the  business  of  banking'* 
was  enacted  by  the  Legislature,  it  received,  in  point  of 
fact,  the  sanction  of  two-thirds  of  the  members  of  each 
branch ;  but  a  question  arose  in  the  Legislature,  whether 
the  act  was  a  law  "  creating"  **  any  body  politic  or  cor- 
porate" so  as  to  require  a  certificate  of  the  fact  that  it 
had  received  the  assent  of  two-thirds  of  the  members. — 
The  decision  of  the  Legislature  was  that  the  bill  was  not 
within  the  meaning  of  the  Constitutional  restriction ;  and 
it  was  therefore  simply  authenticated  in  the  usaal  way, 
without  a  certificate  that  it  had  received  the  sissent  of 
two-thirds. 

Actions  were  afterwards  brought  by  Beers,  President 
of  the  North  American  Trust  and  Banking  Company,  vs. 
Warner  &  Ray,  to  recover  the  amount  due  on  a  promis- 
sory note,  and  by  Stevens,  President  of  the  Bank  of 
Commerce  in  New  York  v.  Bolandcr,  on  a  similar  cause 
of  action.  The  plaintiffs  were  banking  companies  esta- 
blished under  the  act  of  18th  April,  1838,  and  an  objection 
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was  made  that  the  act  under  which  they  were  organized 
was  unconstitutional  because  it  did  not  appear  to  have  re- 
ceived ike  aaent  of  two-tkird$  of  the  memhere  ofeack  branch 
of  the  Legislature.  The  Supreme  Court  of  the  State  de- 
cided that  the  law  was  Constitutional  and  rendered  a 
judgment  in  each  case  that  the  plaintiff  was  entitled  to 
recover.  The  defendants  thereupon  removed  the  causes 
to  the  Court  for  the  Correction  of  Errors.  They  were 
argued  in  February,  1840,  and  were  decided  in  April  fol- 
lowing, in  favor  of  the  Constitutionality  of  the  law.  Many 
points  of  interest  arose  in  the  course  of  the  discussion, 
and  able  opinions  were  delivered  by  the  Chancellori  by 
the  President  of  the  Senate,  and  by  Senator  Verplanck. 
The  case  will  be  found  reported  in  23d  WendelPs  Reports, 
103  to  190. 

The  distinguished  Chancellor  Walworth,  delivered  his 
opinion  that  the  Constitutional  restriction  *^  was  intended 
to  guard  against  the  increase  of  joint  stock  corporations, 
either  for  banking  or  any  other  purposes  of  trade  or  pro- 
fit, the  charters  of  which  conferred  exduHve  privUege$i  and 
which  when  obtained  were  beyond  the  reach  of  general 
Legislation,  so  that  they  could  neither  be  modified  or  re- 
pealed. The  provision  was  not  intended  to  restrict  the 
power  of  the  Legislature  so  as  to  prevent  the  granting  of 
an  equal  right  or  privilege  to  all  the  inhabitants  of  the  State ^ 
or  as  many  of  them  as  chose  to  associate  together  for  pur- 
poses of  trade  or  other  lawful  business,  during  the  con- 
tinuance of  the  act  granting  the  privilege,  provided  such 
privilege  was  at  all  times  subject  to  the  control  of  general 
Legblation." 

Senator  Verplanck,  whose  reputation  as  an  author 
and  a  jurist  is  well  known,  entertained  similar  views.  He 
declared  that  ''  the  general  banking  law  is  not  a  violation 
oi  the  Constitution.  That  the  provision  referred  to  was 
intended  to  guard  against  the  undue  increase  of  institu- 
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tions  enjoying  exclurive  priviUges  and  operating  as  *nonjO}j 
oliis.  The  act  in  question,  instead  of  conflicting  with 
the  Constitutional  inhibition,  comes  directly  in  its  aid  bg 
opening  the  business  of  banking  to  all  who  choose  to  engage 
in  it,  upon  compliance  with  the  requirements  of  the  Legisla- 
iurer 

The  President  of  the  Senate,  Bradish,  dehvered  an 
opinion  in  harmony  with  the  views  of  the  Chancellor  and 
of  Senator  Verplanck,  on  the  point  under  consideration. 
He  declared  that  "  the  right  of  banking  was  a  common 
RIGHT  and  had  been  so  enjoyed  until  the  passage  of  the 
restraining  law,  which  converted  that  which  had  been  a 
common  right  into  a  great  State  monopoly.     From  this  mo- 
ment every  bank  charter  was  a  special  grant  of  a  portion 
of  this  monopoly  and  was  the  more  valuable  as  that  mo- 
nopoly was  the  more  absolute  and  exclusive.      The  evil 
intended  to  be  remedied  was  not  so  much  the  creation  of 
corporations  generally  as  the  character  of  exclusive  mo- 
nopoly of  bank  charters,  under  the  restraining  law,  and 
their  undue  multiplication.     Does  the  general  banking 
law  come  within  this  evil  ?    Does  it  come  in  aid  of  this 
great  monopoly  in  banking?    Does  it  take  a  right  com- 
mon to  all  and  ^rant  it  exclusively  to  a  few  1  On  the  con- 
tniry  by  rei)ea!ing  pro  fanio  the  restraining  law,  //  breaks 
up  this  great  monopoly  and  restores  to  the  citizens  generally 
thai  rommon  right,  of  which  they  had  been  long  and  wrong- 
fully deprivffl.  Instead,  therefore,  of  increasing  this  great 
evil  of  monopoly,  it  actually  comes  in  aid  of  its  remedy, 
and  both  in  its  principle  and  operation,  contributes  to  the 
attainment  of  the  great  object  of  the  Constitution  itself. 
We  therefore  come  to  the  conclusion  that  the  general 
banking  law  is  not  within  the  evil,  and  consequently  not 
within  the  remnly  of  the  Constitutional  restriction.     It 
follows  that  this  law,  even  if  it  authorize  the  creation  of 
an  indefinite  -vimber  of  corporations,  is  valid  ;  and  was 
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Constitationally  passed,  although  it  may  not  have  receiv- 
ed the  assent  of  two-thirds  of  the  members  elected  to 
each  branch  of  the  Legislatare/* 

All  the  members  of  the  Coart  for  the  Correction  of  Er- 
rors, with  bot  a  single  exception,  (twenty-tliree  being 
present,)  voted  in  affirmance  of  the  Constitutionality  of 
the  act  of  1888,  "  although  it  may  not  have  received  the 
assent  of  two-thirds  of  the  members  elected  to  each 
branch  of  the  Legislature ;''  and  all  the  members,  except 
three,  voted  that  **  the  associations  organized  in  conform- 
ity with  the  provisions  of  the  act  entitled  ^*  an  act  to 
authorize  the  business  of  banking,"  passed  the  18th 
April,  1838,  are  not  bodies  politic  or  corporate  within 
the  spirit  and  meaning  of  the  Constitution."  28d  Wen- 
deirs  Reports,  p.  190. 

This  decision  is  entitled  to  great  consideration,  because 
it  was  pronounced,  in  the  first  place,  by  the  Legislature, 
a  large  body  of  men  selected  by  the  people  for  their  wis- 
dom, and  acting  under  their  oaths  to  support  the  Consti- 
tution, and  because  the  decision  was  pronounced  purely 
upon  the  principle  involved,  without  the  slightest  pres- 
sure arising  from  a  desire  to  secure  the  enactment  of  the 
law,  for  the  bill  had,  in  point  of  fact,  as  we  have  seen, 
been  passed  by  a  vote  of  two-thirds.  In  the  next  place 
the  Constitutionality  of  the  law  was  affirmed  by  the  Su- 
preme Court  of  the  State.  And  in  the  last  place,  the 
question  was  finally  settled  by  the  almost  unanimous 
judgment  of  the  Court  for  the  Correction  of  Errors. 

That  the  reasoning  of  the  Judges,  <ind  their  decisions 
upon  the  question,  are  applicable  to  the  Constitution  of 
Pennsylvania,  and  to  other  States  having  similar  clauses 
in  their  Constitutions,  is  apparent  from  the  similarity  of 
the  restricting  clauses  and  the  identity  of  the  objects  in 
view.  It  is  true  that  in  the  one  case  six  months  notice  is 
required  and  in  the  other  a  vote  of  two-thirds,  but  both 
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condition.ri  are  appiica'bie  to  laws  ''  creating,  renewing  or 
extending''  "  corporate  !)odie8."  In  New  York  the  re- 
striction openites  upoii  all  laws  ^'  creating,  continuing^ 
altering  or  renewing  anj/  body  ptditiv  or  corporate,''  In  Penn- 
sylvania the  restriction  applies  only  to  laws  •*  creating, 
renewing  or  extending  bodies  corporate  with  banking  or  dis- 
counting privileges^  But  in  lK>th  States  the  restriction  is 
against  laws  for  tlie  creation^  rcnetral  or  extension  of  corpo- 
rate bodies :  and  the  manifest  object  in  each  Stale,  was  to 
restrain  the  granting  of  monopolies,  and  not  to  restrain  the 
representatives  of  the  people  from  legislating  in  favor  of 
the  puMic  interest  and  the  equal  rights  of  the  whole  people 
by  bills  which  neither  '* created,  renewed  or  extended'* 
eori)orate  monopolies. 

The  present  Comptroller  of  New  York,  whose  opin- 
ions will  attract  the  more  attention  by  reason  of  his  new 
and  elevated  position  as  Vice  President  of  the  United 
States,  very  properly  recommends  the  withdrawal  of 
Bonds  and  Mortgages  as  an  insufficient  security  for  the 
redemption  of  issues  under  the  Free  Banking  System, 
and  suggests  the  substitution  of  stocks  of  that  State  and 
of  the  United  States.  He  expresses  a  decided  opinion  in 
favor  of  that  system  of  banking,  and  recommends  its  gen- 
eral adoption  by  the  several  States  as  the  best  method  of 
se^'uring  **  a  sound  and  uniform  currency,"  and  of  putting 
an  end  forever  to  the  "  blasting  cry  of  repudiation.^*  Ohio 
has  acknowledged  the  soundness  of  the  principle  involv- 
ed, but  the  old  hats  and  old  clothes,  which  she  has  stuck 
into  the  windows,  prevent  her  from  perceiving  **  the  full 
and  perfect  day."  The  new  Governor  of  Pennsylvania, 
whoii  a  Senator,  evidently  perceived  some  rays  of  the 
light  that  was  breaking  on  both  sides  of  him.  He  descend- 
ed into  the  well  of  truth  far  enough  to  catch  a  glimpse 
of  the  stars  that  were  shining  in  perpetual  brightness 
abov;».     But*  judging  from  his  '>il!.  as  re|)orted,  his  usually 
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clear  and  mascaline  mind  had  either  not  been  folly  im- 
mersed in  the  chrystal  waters  of  the  fountain,  or  his  po« 
Utical  sagacity  induced  him  to  decline  a  baptism  which 
woald  have  been  regarded  as  altogether  irregular  by 
many  of  those  whose  participation  was  necessary  to  his 
confirmation. 

It  is  probable  that  the  public  mind  in  Pennsylvania 
may,  at  no  distant  day,  become  sufficiently  enlightened  to 
understand  the  two  fundamental  principles  of  banking— 
COMPETITION  and  SECURITY.  The  first  will  never  be  lost 
sight  of  where  there  is  a  real  respect  for  the  equal  rights 
oi*  the  people,  and  an  honest  desire  to  correct  the  evils 
of  favoritism  which  always  go  hand  in  hand  with  monop- 
oly. The  second,  (security  for  the  redemption  of  the 
issues)  will  always  be  provided  for  by  an  available  pledge, 
amply  sufficient  to  cover  the  whole  circulation,  where 
there  is  intelligence  enough  to  comprehend  the  causes  of 
the  ruinous  fluctuations  and  failures  which  are  the  con- 
comitants of  every  system  that  admits  an  unlimitid  circu- 
lotion  without  any  security  Jor  its  redemption. 

It  is  not  our  purpose  to  discuss  the  policy  of  the  bank- 
ing system;  but  it  falls  within  our  province  to  bring  into 
view  the  Constitutional  question  involved,  and  the  deci- 
sions which  have  been  had  upon  it,  in  ordet  that  it  may 
appear  that  the  Constitution  of  Pennsylvania  presents  no 
obstacle  whatever  to  such  reforms  as  the  public  interest 
may  require,  provided  that  in  the  Legislation  to  be  adop- 
ted e({ual  advantages  be  extended  to  the  whole  people  and  no 
exclusive  prinleges  he  granted  by  charter  to  a  favored  few. 
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STATE  OF  NEW  JERSEY— MERCER  CIRCUIT, 


JAMES  L.  JAQHES  r.  WILLIAM  .McKNIGHT. 

This  case  woi  tried  at  the  Mercer  Circuity  ami  a  verdict  taken 
iwibjeet  to  ike  opinion  of  the  Court  on  tke  facts  as  diicloied 
in  the  etridence. 

1.  A  blank  endonemeut  on  a  promissory  note  not  negotiable,  does  not  ren- 
der the  endorser  liable  upon  failore  of  pajment  by  the  drawer. 

2.  Such  endorsement  does  not  exclude  proof  of  a  guaranty  by  parol  evi- 


3.  Such  guaranty  expressed  in  general  terms,  is  personal  between  the  par- 
ties to  it,  and  a  third  person,  to  whom  it  has  been  transferred,  cannot  recover 
on  it  in  his  own  name. 

Randolph  J.,  delivered  the  opinion  of  the  Coart : — 
The  dae  bill  given  by  Richard  Jaqaesi  is  in  this  form : 
"  Due  William  McKnight,  one  hundred  dollars — ^pay  on 
demand."  This,  though  not  in  form,  is  in  eifect  a  promis- 
sory note  payable  on  demand  to  William  McKnight ;  but 
not  being  to  him  or  order,  or  bearer,  is  not  negotiable.  It 
has  all  the  requisites  of  a  promissory  note — ^is  for  a  sum 
certain — ^payable  at  a  particular  time,  not  contingent  or 
out  of  a  special  fund ;  no  form  of  words  is  necessar}'  to 
create  a  promissory  note.  See  Cbitty  on  Bills  54-5.  Story 
on  P.  Notes  1. 

The  bill  or  note  not  being  negotiable,  of  what  eifect  is 
the  blank  endorsement  of  the  payee  ?  So  far  as  it  regards 
the  note  itself,  it  is  a  mere  authority  to  the  holder  to  use 
the  name  of  the  payee  to  collect  the  note,  and  this  he 
would  have  as  a  matter  of  coursse,  by  the  mere  transfer 
by  delivery — ^it  creates  mi  liability  against  McKnight  as 
endorser :  if  liable  at  all  it  must  be  by  virtue  of  some 
iicw  contract  as  guarantee  or  otherwise.  It  was  conipe- 
>nt  for  him  and  Samuel  Jaqucs  to  rnter  into  any  new 
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contract  retpeetiiig  the  note,  for  McKnight  to  beeome 
liaUe  a8  a  mere  collateral  seearity;  8oeh  new  contract 
could  be  made  as  well  after  as  before  the  statute  of  frauds, 
dependmg  in  both  cases  upon  the  same  principles ;  but 
the  statute  in  some  instances  requires  the  contract  to  be 
in  writing  in  order  to  be  valid.  The  plaintiff  seeks  to  re- 
cover on  this  as  on  an  original  guaranty.  A  guaranty  is 
defined  to  be  a  promise  to  answer  for  the  payment  of 
some  debt,  or  the  performance  of  some  duty,  in  case  of 
the  failure  of  another  perton,  who  is  himself,  in  the  first 
instance,  liable  to  such  payment  or  performance.  Smith  on 
Mercantile  Law,  277.  Story  on  Promissory  Notes,  sec. 
457.  In  Leonard  v.  Vreedenburgh,  8  John.  R.  29,  Kent 
Ch.  J.  reduces  this  species  of  contracts  to  three  classes, 
and  the  same  distinction  has  been  recognized  by  subse- 
quent authorities.  1.  Where  the  promise  is  collateral 
to  but  made  at  the  same  time  with  the  original  contract. 
2.  Where  the  collateral  undertaking  is  Subsequent  to  the 
creation  of  the  original  debt,  and  that  is  not  the  induce- 
ment to  it,  though  the  subsisting  liability  is  the  ground  of 
the  promise,  without  any  distinct  and  unconnected  in- 
ducement. 3.  Where  the  promise  to  pay  the  debt  of 
another  arises  out  of  some  new  and  original  considera- 
tion of  benefit  or  harm  moving  between  the  newly  con- 
tracting parties.  The  first  two  classes  come  under  the 
statute  of  frauds  and  must  be  in  writing ;  but  the  third 
being  an  independent  engagement  upon  new  considera- 
tion, is  not  within  the  statute  and  need  not  be  in  writing. 
In  construing  cases  as  they  have  arisen,  the  governing 
principle  of  the  courts  has  been,  as  indeed  in  construing 
all  other  contracts,  to  give  effect  to  the  intention  of  the 
parties,  so  far  as  that  can  be  done  without  violating  the 
statute.  Story,  sec.  479.  1  American  Leading  cases,  181. 
Under  the  first  class  where  the  indorsement  was  made 
by  a  third  person,  not  the  payee,  as  the  person  so  in- 
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dorsing  could  not  be  held  liable  as  a  mere  endorser,  report 
has  been  had  to  the  original  contract  between  the  p.ir^ies, 
and  he  has  been  considered  liable  as  a  joint  or  se^era? 
maker,  upon  the  new  indorsement  alone  in  some  of  the 
States.  1  Am.  Leading  Cases,  177.  Story,  sec.  47«3, — 
And  in  others,  upon  that  and  proof  of  the  contracts  beir^ 
such  as  to  warrant  his  being  so  charged,  so  held  in  Leon- 
ard V.  Vreedenburgh,  before  cited,  and  recently  in  our 
Supreme  Court,  in  Ackerman  v.  Westervelt.  But  in  Cham- 
bers V,  Crozier  Sc  Moon,  1  Spencer  256,  the  court  decided 
that  a  mere  blank  indorsement  was  insufficient  to  author- 
ize  a  guaranty  to  be  written  over  the  siirnature.  or  to 
charge  the  indorser  as  guarantor. 

Under  the  2nd  class  there  have  arisen  many  cases  giv- 
ing rise  to  some  very  nice,  not  to  say  very  untenable  dis- 
tinctions, which  it  is  unnecessary  here  to  notice,  as  the 
present  case  must  be  maintained  under  the  3rd  clas:»  if 
under  either.  What  did  McKnight  mean  by  indorsing 
the  note  in  blank — not  to  become  a  mere  indorser,  for  the 
note  was  not  negotiable — the  mere  indorsement,  accord- 
ing to  the  view  of  the  law  in  this  State,  does  not  imply 
what  was  the  contract  or  the  consideration.  We  must 
therefore  resort  to  parol  evidence  to  get  at  the  intention 
of  the  parties,  and  that  shewing  that  the  agreement  of 
McKnight  &  S.  Jaques,  was  that  the  former  guarantied 
the  note,  that  is,  upon  new  consideration  passing  between 
them,  made  himself  personally  liable  for  the  payment  of 
the  sum  mentioned  in  the  note,  and  that  would  authorize 
the  party  to  write  over  the  name  what  the  contract  was, 
the  blank  indorsement  or  guaranty  gave  full  authority  for 
that,  and  to  charge  the  party  accordingly.  Slingerland 
V.  Morn  7  Jno.  R.  463.  Leonard  v.  Vreedenburgh  8  do. 
29.  Josslyn  v.  Ames,  3  Mass.  274.  Ulen  v.  Ketteredge. 
7  Mass. 233.  Ackerman  v.  Westervelt — ^and  opinion  of  Ch. 
J.  in  Chambers  v.  Crozier  ic  Moon.     But  I  should  feci 
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no  hesitation  in  coming  to  thin  conclaaion  without  these 
authorities,  for  the  contract  being  an  original  one  and 
not  within  the  statute  of  frauds,  may  be  by  parol  and 
proved  in  the  same  way  as  any  other  contract,  and  the 
indorsement  in  blank  being  a  sufficient  warrant  to  over 
write  or  charge  the  contract  according  to  the  intention  of 
the  parties,  obviates  the  objection  of  its  being  partly  in 
writing  and  partly  by  parol  or  in  pais.  See  Meeck  v. 
Smith,  7  Wend.  315.  I  do  not  consider  demand  and  no- 
tice necessary  ;  if  it  were,  however,  the  fact  of  the  draw- 
er's insolvency,  discharges  that  objection.  Story  sec.  460. 
But  another  objection  has  been  raised  which  in  my 
opinion  is  fatal  to  this  suit,  and  that  is  that  this  guaranty 
or  contract  between  McKnight  and  S.  Jaques,  was  per- 
sonal between  them  and  not  transferable  to  another.  No 
doubt  a  guaranty  may  be  made  negotiable  or  otherwise, 
but  the  mere  blank  endorsement  does  not  render  it  so  nor 
does  the  parol  proof,  for  that  was  a  mere  guaranty  in  gen- 
eral terms  which  is  insufficient  to  warrant  the  transfer  to 
the  plaintiff— it  would  be  equivalent  to  the  transfer  of  a 
mere  verbal  contract — a  contrary  doctrine  is  held  in  some 
of  the  European  countries,  but  not  in  the  United  States. — 
Story,  sees.  481,  483,  484.  Watson's  Ex'rs.  v.  McZann, 
19  Wend.  557.  Lamourieux  v.  Hewit,  5  do.  307.  The 
verdict  must  therefore  be  set  aside  and  judgment  of  non- 
suit be  enterc<l. 


LENNIG  V.  TOBEY. 
/»  the  District  Court  of  Philadelphia. 

I.  Notice  of  protest  for  non-payment  of  a  promistorj  note,  permmaUy  deliver- 
ed oil  the  proper  day,  to  wit:  the  25th  May,  1846,  is  not  Titiated  by  being poH 
dated  by  mistake,  36th  May,  1846,  the  mistake  being  one  which  could  not  have 
misled  the  endorser. 

The  facts  of  the  case  fully  appear  in  the  following  opin- 
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ion  delivered  on  the  23rd  September,  1848,  by  Mr.  Justice 
Stroud. 

This  was  an  action  of  assumpsit  on  a  promissory  note 
for  «727  06,  dated  Janaar>'  22,  1846,  made  by  Thomas 
Mercer,  Son  Sc  Co.,  payable  four  months  aAer  date  to  the 
order  of  the  defendants  by  whom  it  was  endorsed  and  de- 
livered to  the  plaintiflf.  The  parties  resided  in  this  city 
and  the  note  was  made  here.  One  of  the  pleas  was  that 
the  defendants  had  not  due  notice  of  the  non-payment  of 
1he  note. 

On  the  trial,  the  plaintiff  having  read  the  promissory 
note,  called  Francis  J.  Troubat,  Esq.,  Notary  Public,  who 
testified  as  follows:  <<on  the  25th  of  May,  1846,  at  the 
request  of  the  Mechanics'  Bank,  I  presented  this  note  to 
the  makers  at  their  counting  house  on  the  wharf,  and  de- 
manded payment.  They  declined  payment,  saying  it  was 
an  affair  of  the  endorsers.  I  went  immediately  to  the 
counting  house  of  the  endorsers,  the  defendants,  on  tlie 
wharf  about  a  square  off.  I  had  the  notice  of  protest  in 
ruy  pocket.  I  handed  it  to  one  of  the  defendants.  This 
is  the  notice.  This  notice  was  then  read  as  follows : 
Fhiladelphia,  May  26, 1846. 

Payment  of  Thomas  Mercer,  Son  dt  Go's,  note,  in  favor 
of  yourselves  and  by  you  endorsed  for  $727  08,  and  de- 
livered to  me  for  protest  by  the  Mechanics'  Bank  of  the 
city  and  county  of  Philadelphia,  the  holders,  being  this 
day  due,  demanded  and  refused,  it  has  been  by  me  duly 
protested  accordingly,  and  you  will  be  looked  to  for  pay- 
ment, of  which  you  hereby  have  notice." 

The  notice  was  addressed  to  the  defendants. 

The  witness  continued :  '*  I  made  a  mistake  in  the  date 
of  this  notice.  It  should  have  been  dated  the  2&ih  of  May 
instead  of  the  26<il." 

The  counsel  of  the  defendants  contended  that  this  evi- 
dence was  insufficient  to  charge  the  defendants  as  endor- 
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«er8  of  the  note,  and  cited  Eiting  v.  SckuylUU  Bankj  2 
BarrSSS. 

The  Jodge  reserving  the  point,  told  the  jury  the  evi- 
denee,  if  believed,  was  soffieient.  The  verdict  was  for  the 
plaintiff. 

The  only  question  is,  was  this  direction  right  ? 

Miitakes  not  only  of  time  bat  of  other  circumstances, 
in  notices  to  parties,  are  of  frequent  occurrence  and  have 
again  and  again  been  the  subjects  of  judicial  determina* 
tion.  And  the  test  which  has  been  generally  applied  has 
been  whether  or  not,  the  mi$iake  has  mided.  In  some  in- 
stances the  Court  has  decided  directly,  and  in  others,  re- 
ferred the  question  to  the  jury. 

In  Elder  v.  Hoyf,  1  Chitty's  Reports  11,  notice  of  exe- 
cuting a  writ  of  inquiry,  "  oa  Wtdne$dajf  the  lltk  of  June 
imtanif**  when  Wednesday  fell  on  the  10th  of  June,  on 
which  day  the  writ  of  inquiry  was  executed,  was  held 
sufficient,  and  the  Court  refhsed  to  set  aside  the  execution 
of  the  writ  of  inquiry,  the  defendant  not  swearing  that  he 
was  misled  thereby.  A  similar  decision  had  been  previ- 
ously made  in  Batten  v.  Harrisanf  3  Bat.  tf  PuL  1. 

Again,  on  the  very  subject  of  notice  to  endorsers  of  the 
non-payment  of  notes  by  the  makers,  the  same  principle 
has  been  applied  through  the  instrumentality  of  the  jury. 
Thus,  in  Smith  v.  Whiting,  12  Mass.  R.  6,  where  in  the 
notice  the  name  of  the  maker  of  the  note  was  erroneously 
given,  and  the  note  was  stated  to  have  become  due  before 
the  days  of  grace  had  expired,  it  was  left  to  the  jury  to 
say,  whether  the  endorser  had  thereby  been  misled.  The 
jury  found  that  he  had  not,  and  the  Court  in  banc  sanc- 
tioned the  ruling  on  the  trial.  Reedjf  v.  Seixas,  2  John. 
Ca.  337,  furnishes  a  similar  example.  And  in  Ontario 
Bank  v.  Petrie,  3  Wend.  456,  it  was  held,  that  where  in  a 
notice  of  non-payment  dated  on  the  day  that  a  draft  fell 
due,  it  was  stated  that  the  draft  had  been  protested  on  the 
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evening  before  for  non-payment,  and  that  the  holders  would 
look  to  the  endorsers  for  payment,  it  was  proper  to  sub- 
mit the  question  to  the  jury,  whether  or  not,  the  endors- 
ers had  been  misled.  But  the  authority  of  this  ease  has 
been  since  overthrown  by  a  decision  of  the  same  Court, 
in  Ramiom  v.  Mack^  2  Hill  588.  There  a  note  became  due 
on  the  3rd  of  July,  and  payment  of  the  maker  was  then 
demanded,  but  the  notice  stated  that  it  had  been  demand- 
ed on  the  4th,  and  then  refused.  The  Circuit  Judge  re- 
lying on  Ontario  Bank  v.  Petrie,  submitted  to  the  jury  the 
question  whether  the  endorser  had  or  had  not  been  mis- 
led by  the  notice.  The  Supreme  Court  reversed  the 
judgment  in  consequence  of  this  ruling,  on  the  ground, 
that  the  facts  having  been  ascertained,  it  was  the  duty  of 
the  Court  to  declare  the  law,  and  that  in  judgment  of 
law,  no  notice  had  been  given  to  the  endorser. 

The  principle  of  Ramom  v.  Mmdi  has  been  acted  upon 
by  the  Supreme  Court  of  this  State,  in  EtHmg  v.  The 
SckwylkiU  Bank,  2  Barr.  355.  The  mistake  in  the  notice 
in  this  case  was  in  dating  it  one  day  too  early — on  ike  se- 
cond  day  of  grace — and  informing  the  endorser  that  pay- 
ment had  been  demanded  on  that  day.  In  point  of  feet, 
the  demand  had  been  at  the  proper  time  and  was  so  stated 
in  the  protest,  which  was  given  in  evidence  without  ob- 
jection. Here  the  Court  below  acted  in  accordance  with 
Smitk  V.  WhiHng,  Reedy  v.  Sektasy  and  Ontario  Bank  v. 
Petrie,  already  particularly  noticed,  and  submitted  the 
question  of  mistake  to  the  jury.  The  judgment  was  re- 
versed. 

The  reversal  was  put  on  two  grounds*  1.  That  as  the 
protest  was  the  act  of  a  foreign  notary,  *^  it  was  evidence 
of  the  fact  of  protest,  Imt  of  noiking  else.*'  There  was 
therefore  no  evidence  whatever  of  demand,  and  refusal  to 
pay,  and  so  the  jury  ought  to  have  been  directed.  This 
glaring  defect  in  the  evidence  of  the  plaintiff,  owing  most 
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probably  to  the  absence  of  the  retained  eoansel  of  the  de- 
fendant, and  the  introdaction  of  other  eoansel  on  the  spur 
of  the  moment,  was  overiooked  at  the  trial. 

2.  The  other  ground — the  sobmission  to  the  jury  to  de- 
termine as  to  the  supposed  conflict  of  evidence  or  as  it 
was  viewed  in  the  Supreme  Court,  the  effect  of  the  mis- 
take of  day  in  the  written  notice  of  non-payment,  was 
fully  considered  in  that  Court,  and  the  cogent  reasoning 
of  the  Chief  Justice  by  whom  the  opinion  was  delivered, 
led  to  a  result  equally  fatal  to  the  judgment  below. 

On  the  argument  on  the  rule  for  a  new  trial  in  the  pre- 
sent case,  the  defendant's  counsel  relied  upon  the  author- 
ity of  the  two  decisions  last  referred  to.  And  if  they  were 
directly  in  point,  as  he  seemed  to  think,  he  would  be  en- 
titled most  certainly  to  our  judgment  As  to  the  case  of 
Ramiom  v.  Mack^  it  comes  to  us  as  the  unanimous  opin- 
ion of  the  Judges  of  the  Supreme  Court  of  New  York, 
sustained  if  not  founded  upon  a  then  recent  decision 
of  the  Court  of  Errors,  the  highest  judicial  tribunal  in 
that  State.  And  in  respect  to  Kiting  v.  The  SchuyUdU 
Banky  it  is  our  plain  duty  in  this,  as  it  is  alike  our  prac- 
tice and  our  duty  in  all  cases  vouching  the  same  authori- 
ty, to  yield  implicit  obedience. 

The  facts  of  those  cases,  however,  are  not  analagons 
to  the  facts  of  the  case  now  before  us.  Where  the  time 
stated  in  the  notices  h€id  alreadjf  pott,  the  parties  address- 
ed might  naturally,  if  not  necessarily,  have  been  misled. 
While  to  assert  that  a  series  of  transactions  had  taken 
place  on  a  day  then  fuiure^  was  an  absurdity  because  an 
impossibility,  by  which  no  one  could  have  been  deceived. 

The  determination  of  this  case,  then,  depends  essen- 
tially upon  this  difierence  in  its  facts  from  the  facts  of  all 
the  decisions  already  mentioned. 

It  is  a  well  settled  mercantile  law,  that  notice  of  the 
dishonor  of  a  promissory  note  or  bill  of  exchange,  need 
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not  be  given  in  writing.  It  may  be  commonicated  orally 
to  the  party  to  be  affected  by  it  It  may,  of  course>  ac- 
cording to  the  will  of  the  person  charged  to  make  it,  be 
parUj/  oral  and/Mir%  written. 

Here  the  plaintiff  proved  by  the  Notary,  that  payment 
was  demanded  and  refused  on  the  2Sth  of  May,  which  was 
the  proper  time,  and  that  on  the  same  day,  immediately 
afterwards,  he  put  into  the  hands  of  one  of  the  defend- 
ants, at  their  counting  hoase,  a  written  notice  of  the  dis- 
honor, which  was  accurate  in  all  respects  but  one :  namely, 
that  it  was  poit-dated  a  single  day.  The  promissory  note 
was  truly  described — it  was  stated  to  have  become  due, 
been  demanded,  refused,  and  thereupon  duly  protested. 
The  endorsers  were,  moreover,  warned  that  they  would 
be  looked  to  for  payment. 

Being  parties  to  the  note,  the  defendants  were  bound  to 
know  at  what  time  it  fell  due.  They  knew,  therefore,  that 
that  time  was  the  25th  of  May — they  knew,  too,  that  the 
notice  was  handed  to  them  on  that  very  day ;  and  its  con- 
tents showed  plainly  that  it  had  been  inadvertantly  post 
dated  by  the  Notary. 

We  consider  the  true  view  of  the  case  to  be  this : — The 
26/A  of  May,  not  having  yet  arrived,  was  when  the  notice 
was  served,  an  impombk  day,  and  on  that  account  should 
be  altogether  disregarded.  The  notice  must  be  treated 
as  not  having  a  written  date.  The  time  of  its  delivery, 
which  was  personal  to  the  defendants,  as  proved  by  the 
Notary,  is  to  be  taken  as  its  proper  date,  and  its  contents 
in  all  other  respects  to  be  read  in  reference  to  it. 

Apart  from  the  reasonableness  of  such  a  procedure» 
which  carries  with  it  its  own  commendation,  there  is  not 
wanting  strong  authority  to  sustain  it.  In  Doe  on  the  de- 
mise of  ike  Duke  of  Bedford  v.  KigkOey,  7  D.  &  E.  63,  on 
the  trial  of  an  Ejectment,  the  defendant,  who  was  tenant 
to  the  lessor  of  the  plaintiff,  objected  to  the  notice  to 
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quit,  whieh  was  served  just  before  Mtchadmoif  1795,  and 
was  to  qnit  '*  at  Lady-iajf^  which  will  he  in  the  year  1795/* 
The  plaintiff  was  hereupon  wmrtwUed^  bat  upon  a  motion 
to  set  aside  the  nonsuit,  the  Court  in  banc  made  the  rule 
absolute.  Lord  Kenyon,  C.  J.  saying,  *'  the  time  when 
the  notiee  was  given  and  the  words  in  it,  <<  whieh  will  W 
manifestly  showed  that  this  was  a  notice  to  quit  at  the 
ihennexi  Ladjf-day.  Then  the  year  1795  in  the  notice 
may  be  rejected  as  an  impoaible  year." 

So,  where  **  the  writ  was  tested  on  the  28th  of  Novem- 
ber, in  the  49th  year  of  his  Majesty's  reign,  and  was 
returnable  in  eight  days  of  St.  Hilary  f  but  the  notice  re- 
quired  the  defendant  to  appear  on  the  20th  day  of  January  t 
1808;"  a  rule  was  obtained  to  shew  cause  why  the  pro- 
ceedings should  not  be  set  aside. 

Here  the  writ  was  tested  eubeequenUy  to  the  day  at  which 
the  party  by  the  notice  at  its  foot  was  requiredio  appear, 
and  although  the  statute  of  5  6.  2.  c.  27,  was  express  that 
no  process  should  be  good  without  an  English  notice  at 
the  foot  to  explain  the  writ,  and  it  was  urged  that  an  ig- 
norant defendant  could  not  know  from  this  when  he  was 
to  appear ;  yet,  the  Court  discharged  the  rule,  observing, 
*<  that  as  the  notice  was  to  appear  at  the  return  of  the 
writ,  which  was  tested  $vb$equently  to  January,  1808,  no 
man  could  understand  it  to  require  an  appearance  in  Jan- 
uary, 1809.  The  defendant  must  know  that  his  appear- 
ance was  regarded  at  ei  future  and  not  on  a  past  day.  It 
was,  therefore,  an  immaterial  mistake,  which  could  do  no 
harm,  for  what  other  day  could  occur  to  him  than  the 
20th  of  January  1809.  It  was  quite  impossible  that  the 
party  should  not  understand  that  to  be  the  year  intended." 
Steele  v.  Campbell,  1  Taun.  424. 

As  no  reason  is  perceived  for  a  difference  in  the  law 
regulating  bills  of  exchange  and  promissory  notes,  or  a 
subject  of  this  kind,  from  the  law  of  landlord  and  tenant, 
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or  that  which  concerns  process  of  courts,  the  rule  for  a 
new  trial  should  be  discharged  and  judgment  entered  for 
the  plaintiff  on  the  verdict. 


8.  0.  iDistrict  Court.     6otiti)cm  IDtrtrict,  N.  fi. 

DANIEL  SMITH.  LIBELLANT.  c.  THE  PILOIVBOAT  BLOSSOM. 

Mitchell  and  oiherSf  Claimants. 

COLLISION  : 

A  look-out,  independent  of  the  man  at  the  helm,  is  in- 
dispensable. 

A  light  hung  under  the  bowsprit  of  the  pilot-boat  on  a 
cruise  for  vessels,  held  not  to  be  a  proper  precaution  in 
the  place  of  a  look-out. 

A  vessel  sailing  free  is  responsible  for  keeping  clear  of 
one  close  hauled. 

It  is  not  required  that  a  vessel  close  hauled  should 
show  a  light  when  the  night  was  such  as  that  a  compe- 
tent look-out  on  board  a  vessel  sailing  free  could  have 
discerned  her  in  time  to  have  steered  clear. 

Held,  that  the  mate  of  a  schooner  might  properly  sta- 
tion seaman  forward  on  the  look-out,  and  himself  take 
the  helm  and  regulate  the  vessel's  movements  under 
emergencies,  according  to  their  hails  to  him,  instead  of 
reversing  such  order  of  things. — 6  Leg.  Obser.y  375. 
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INDICTMENT  FOR  OBTAINING  MONEY  BY  FICTITIOUS  RECEIPT. 

Plea — Jurisdiction  of  the  State  on  account  of  Crimes  com- 
mitted  out  of  the  State. 

A.  was  indicted  in  the  city  of  New  York,  for  obtaining 
money  from  a  firm  of  commission  merchants,  in  that  city, 
by  exhibiting  to  them  a  fictitious  receipt  signed  by  a  for- 
warder in  Ohio,  falsely  acknowledging  the  deUvery  to 
him  of  a  quantity  of  produce  for  the  use  of  and  subject 
to  the  order  of  the  firm.  The  defendant  pleaded  that  he 
was  a  natural  born  subject  of  Ohio,  and  had  always  re- 
sided there,  and  had  never  been  within  the  State  of  New 
York ;  that  the  receipt  was  drawn  and  signed  in  Ohio, 
and  the  ofience  was  committed  by  the  receipt  being  pre- 
sented to  the  firm  in  New  York,  by  an  innocent  agent  of 
the  defendant,  employed  by  him  while  he  was  a  resident 
of  and  actually  within  the  State  of  Ohio  : — 

Held,  that  the  plea  was  bad,  and  that  the  defendant  was 
properly  indicted  in  the  city  of  New  York. 

Where  an  ofience  is  committed  within  this  State  by 
means  of  an  innocent  agent,  the  employer  is  guilty  as  a 
principal  though  he  did  not  act  in  this  State,  and  at  the 
time  the  ofience  was  committed  resided  in  another  State. 

In  such  case  the  Courts  of  this  State  have  jurisdiction 
of  his  person,  and  he  maybe  arrested  and  brought  to  trial. 

Where  an  ofience  is  committed  within  this  State,  wheth- 
er the  ofi*ender  be  at  the  time  within  this  State,  or  be  with- 
out the  State,  and  perpetrates  the  crime  by  means  of  an 
innocent  agent,  it  is  no  answer  to  an  indictment  that  the 
offender  owes  allegiance  to  another  State  or  sovereignty. 
Adams  v.  The  People^  1  Comstock's  Rep.  Court  of  Ap- 
peals, 173. 
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CONSTRUCTION  OF  GRANTS  OF  FRANCHISES. 

TolU  an  ike  Camden  tf  Amboy  Rail  Road  and  Transporia- 
(ion  Company. 

The  following  important  decision  of  the  Supreme  Court 
of  New  Jersey  will  be  interesting  to  our  readers  through- 
out the  Tnited  Stales.  The  commanding  location  of  the 
great  corporation,  whose  claims  have  been  the  subject  of 
examination,  renders  any  restriction  or  extension  of  its 
privileges,  by  construction  or  othen^'ise,  highly  interest- 
ing to  the  business  and  traveling  community  of  the  whole 
country.  But  the  decision  acquires  additional  importance 
from  the  fundamental  principle  of  construction  really  in* 
volvedi  although  the  learned  Judge  who  delivered  the 
opinion,  did  not  find  it  necessary  to  assert  it  in  pronoun- 
cing the  judgment.  From  the  prevailing  inattention  to 
public  rights,  and  the  facility  with  which  they  may  be 
subverted  by  general  or  ambiguous  expressions,  design- 
edly introduced  into  a  statute  for  the  purpose,  public  pol- 
icy has  demanded  and  established  a  rule  of  construction, 
where  those  rights  are  involved,  altogether  different  from 
that  which  prevails  between  private  individuals.  The 
maxim  of  nullum  tempus  rests  upon  this  foundation.  A. 
strong  illustration  of  this  may  be  found  in  the  ease  of 
Duncan  v.  Reiff,  3  Pen.  Rep.  368,  in  which  the  salutary 
principle  that  a  Sheriff's  sale  discharges  all  liens  and 
gives  the  purchaser  a  title  free  fVom  incumbrances,  was 
held  to  be  inoperative  upon  liens  held  by  the  Common- 
wealth. If  a  strict  construction  be  applicable  to  con- 
troversies in  which  an  humble  individual  is  claiming  in 
opposition  to  the  public,  it  becomes  imperative  where  a 
powerful  corporation  sets  up  a  claim  to  exclusive  privi- 
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leges.  The  ordinary  pretensions  to  exact  tolls  from  the 
public  without  limit,  and  to  be  exempt  from  a  just  share 
of  the  public  burdens,  are  the  most  conamon,  as  well  as 
the  most  appropriate  occasions  for  the  applicatign  of  the 
usual  rule  of  construction,  where  popular  rights  are  in- 
volved. 

The  remarks  which  are  subjoined  to  the  decision  are 
furnished  by  a  correspondent  whose  high  character  and 
eminent  legal  abiUties  give  to  his  views  a  claim  to  the 
greatest  consideration.  We  are  assured  that  he  has  no 
other  concern  in  the  question  than  as  a  lover  of  jurispru- 
dence, and  a  citizen  interested  in  the  general  welfare.-^ 
Ed.  Am.  Late  Jour. 

SUPREME  COURT  OF  NEW  JERSEY,  JAN'Y  TERM.  1848. 
The  Camden  fy  Amboy  Rail  Road^ 
and  Tramporfation  Company      I    ^^  CERTIORARI, 
vs. 
Peter  Briggs. 

Field  and  Potts,  for  Pl'fr.    Halstead  and  Vroom,  for  Deft 

1.  Under  the  16tb  eection  of  the  ect  incorpoimtiog  the  Camdem  and  Amboj 
Bail  Boad  and  Transportation  Oompany  aathorizing  the  companj  to  **  demand 
and  receive  tolls  for  the  traosportaticm  of  ererj  tpeciet  of  property  ihertcn,  at 
they  shall  think  reasonable  and  pro'jper ;  provided  that  they  shall  not  charge 
nore  than  at  the  rate  of  S  cents  per  ton  per  mile,  for  the  transportation  of  every 
species  of  property.**  the  company  have  no  right  to  demand  and  receive  a  high- 
er rate  of  toll  than  that  above  prescribed,  for  transportation  by  steam-boats  cm 
that  part  of  the  line  lying  between  Nevr  York  and  Sonth  Amboy 

2.  The  act  of  15th  March,  1S37,  under  which  the  United  Delaware  and  Rari- 
tan  Canal  and  Oamden  and  Amboy  Rail  Road  and  Transportation  Companiea 
were  anthorized  to  make  the  Trenton  Road,  places  those  companies  nnder  "  aU 
the  provisions,  conditions,  liabilities,  limitations  and  restrictions,  to  which 
they  were  then  subject  under  their  several  acts  of  incorporation.*'  and  thereby 
extends  to  the  Trenton  Road  the  limitation  fixing  the  rate  of  toll  at  a  sum  not 
more  than  8  cents  per  ton  per  mile. 

The  Opinion  of  the  Court  was  delivered  by  Nevius, 
Justice. 

This  action  was  brought  by  the  defendant  in  the  certi- 
orari against  the  plaintiffs,  to  recover  a  penalty  of  $100 
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under  the  act  to  prevent  the  taking  of  unlawful  toll  or 
fare  on  Canals  and  Rail  Roads,  tor  an  alleged  violation  of 
law  in  charging  more  than  they  were  authorized  to  charge 
for  the  iransportation  of  certain  merchandize  from  the 
city  of  New  York  to  the  city  of  Trenton  by  the  way  of 
South  Amboy  and  Bordentown. 

The  facts,  as  agreed  upon  by  the  counsel  of  the  respec- 
tive parties,  are  these:  *•  On  the  trial  before  the  Justice, 
the  plaintiff  below  proved  that  the  defendants,  on  th.e  29th 
of  January,  1546,  charffed  Briggs  and  Bacon,  partners,  96 
cents  for  one  box  of  the  weight  of  240  |)ounds,  for  the 
transportation  of  the  same  from  New  York  by  way  of  the 
Camden  and  Amboy  Rail  Road  to  Trenton  ;  that  the  same 
was  transported  l)y  the  steam-l)oat  of  the  company  from 
New  York  to  South  Aml>oy,  a  distance  of  30  milest  thence 
in  the  cars  of  the  company  over  the  company's  rail  road 
to  Bordentown,  a  distance  of  35  miles,  thence  over  the 
company's  rail  road  to  Trenton,  a  distance  of  6  miles. — 
The  whole  distance  being  71  miles  ;  and  that  the  said 
transportation  was  done  by  and  for  the  benefit  of  said 
company.  The  bill  was  paid  by  the  plaintiff  to  the  agent 
of  the  company.  The  Justice  gave  judgment  for  the 
plaintiff  below  for  the  penalty  of  J 100  with  costs.  It  is 
agreed  by  the  parties,  that  if  upon  the  above  state  of  facts 
the  plaintiff  below  wa-  entitled  to  recover,  that  then  the 
judgment  be  affirmed,  otherwise  that  it  be  reversed.'* 

The  only  question  for  the  consideration  and  decision  of 
this  Court  is.  whether  the  charge  made  by  the  plaintiffs 
in  the  certiorari  is  greater  than  the  law  authorized  them 
to  make.  The  plaintiffs  do  not  put  themselves  on  the 
ground  that  the  charge  was  made  by  accident  or  mistake, 
or  from  any  miscalculation,  but  they  claim  that  they  had 
the  lawful  right  to  make  the  charge  which  they  did  make. 
This  suit  is  brought  under  the  act  to  prevent  the  taking 
of  unlawful  toll  or  fare  on  canals  and  railroads,  passed  the 
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12th  of  Marcht  1839.  Rev.  Stat.  601.  This  statute  im- 
poses a  penalty  of  $100  on  any  incorporated  company  in 
this  State  having  by  law  a  right  to  take  toll  for  taking, 
nnder  any  pretence  whatsoever,  more  than  th^  charge, 
toll,  rates,  or  fare,  allowed  by  law. 

By  the  16th  section  of  the  act  incorporating  the  Cam- 
den Sc  Amboy  Rail  Road  and  Transportation  Company, 
they  are  authorized  to  demand  and  receive  tolls  for  the 
transportation  of  every  species  of  property  whatsoever  there" 
on,  as  they  shall  think  reasonable  and  proper :  provided 
that  they  shall  not  charge  more  than  at  the  rate  of  8  cents 
per  ton  per  mile  for  the  transportation  of  every  species  of 
property.    If  this  power  to  regulate  and  charge  reasona- 
ble toll,  with  its  limitations,  extends  to  the  whole  distance 
between  New  York  and  Trenton,  to  wit,  71  miles,  then 
the  company  have,  in  the  case  before  us,  charged  more 
than  by  law  they  were  authorized  to  charge ;  have  subject- 
ed themselves  to  the  penalty  under  the  act  of  1830.  But 
the  company  contend  that  this  section  of  their  charter, 
limiting  the  rate  of  toll  to  8  cents  per  ton  per  mile  for 
transportation,  extends  only  to  the  transportation  on  their 
rail  road  which  terminates  at  South  Amboy,  and  that  they 
are  not  restricted  in  their  charges  for  transportation  by 
water  between  South  Amboy  and  New  York,  or  between 
Bordentown  and  Trenton,  on  the  Trenton  road ;  and  as 
the  charge  complained  of  was  a  general  charge  for  the 
whole  distance  between  New  York  and  Trenton,  without 
specifying  what  proportion  was  for  the  water  transporta- 
tion, and  what  for  the  transportation  on  tlie  Trenton  road, 
it  is  not  apparent  that  they  have  charged  more  than  by 
their  charter  they  were  authorized  to  do ;  and  that  in  the 
absence  of  proof,  the  legal  presumption  is,  that  the  ex- 
cess of  their  charge  over  8  cents  per  mile,  was  for  that 
part  of  the  distance  where  they  are  unrestricted  in  their 
rate  of  charge.    Such  is  the  argument  of  the  company, 
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and  this  presents  the  qaestion  whether  their  construction 
of  the  charter  can  be  sustained. 

The  plaintifTs  were  incorporated  by  act  of  the  Legisla- 
ture on  the  4th  of  February,  1830,  as  a  rail  road  and 
transportation  company,  and  by  their  charter  were  in- 
vested '^  with  all  powers  necessary  to  perfect  an  expedi- 
tious and  complete  line  of  conmiunication  from  Phil'a.  to 
New  York."  And  it  was  by  their  charter  made  their  duty 
to  provide  suitaUe  steam  or  other  vessels,  at  either  ex- 
tremity of  their  road,  for  the  transportation  of  passengers 
and  produce,  from  city  to  city,  so  that  no  delay  should 
occur  for  want  thereof.  The  16th  section  then,  before  re- 
ferred to,  gives  to  the  company  the  right  to  demand  and 
receive  reasonable  tolls  for  the  transportation  of  persons 
and  every  species  of  property  whatsoever  thereon :  pro- 
vided that,  for  the  latter,  such  tolls  shall  not  exceed  the 
rate  of  8  cents  per  ton  per  mile.  The  provisions  of  this 
section,  taken  in  connection  with  the  general  object  of  the 
incorporation,  and  the  whole  scope  of  the  charter,  are  to 
my  mind  by  no  means  ambiguous.  The  only  difficulty  (if 
any  there  be)  in  the  construction  of  this  section,  arises 

oni  the  word  *'  ikeream,''^  which  the  company  construe 
as  applicable  only  to  ikeir  road,  and  not  to  the  transpor- 
tation from  South  Amboy  to  New  York  in  their  steam  or 
other  vessels.  But,  if  this  construction  is  right,  then  the 
company  have  no  right  or  power,  by  virtue  of  any  exprea 
provision  in  their  charter,  to  regulate  or  to  demand  and 
receive,  reasonable  tolls  for  transporting  persons  or  prop- 
erty in  their  steam  or  other  vessels.  The  Legislature 
surely  never  intended  (after  requiring  the  company  to 
complete  the  whole  line  of  communication  between  city 
and  city  by  means  of  steam  and  other  vessels)  to  limit 
their  right  to  demand  reasonable  tolls  on  a  part  only  of 
that  line.  And  if  the  right  to  demand  and  receive  tolls 
extends  by  their  charter  to  the  whole  distance  between 
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city  and  cityt  the  limitation  to  that  right  must  be  coexten- 
sive with  the  right  itself.  The  word  ••  therean^^  cannot, 
therefore,  by  any  fair  or  legal  construction,  be  confined  in 
its  application  to  the  road  of  the  compahy,  but  extends 
and  applies  to  the  whole  line  cf  communication  between  city 
and  city,  which  the  company  by  their  charter  were  au- 
thorized and  required  to  perfect.  Any  other  construction 
would  defeat  the  whole  object  of  the  limitation.  For  if 
the  company  have  discretionary  powers  to  charge  what 
they  please  for  the  transportation  of  persons  and  proper- 
ty between  the  extremities  of  their  road  and  the  two  ci- 
ties, it  would  be  idle  to  limit  their  charges  upon  their  road 
for  the  transportation  of  such  persons  or  property  as  may 
be  carried  by  them  from  city  to  city.  In  the  construction 
of  a  statute,  all  parts  of  it  are  to  be  taken  into  consider- 
ation, and  words  are  to  be  so  construed  (if  they  will  bear 
it  according  to  the  rules  of  law,)  as  to  carry  out  the  man- 
ifest intentions  of  the  Legislature  and  the  object  of  the 
statute.  Upon  these  rules  I  think  the  word  **  thereon^* 
must  be  esteemed  to  apply  to  the  whole  line  of  communi- 
cation completed  by  the  company  between  the  cities  of 
Philadelphia  and  New  York  ;  and  that  the  company  have 
no  right,  under  their  charter,  to  charge  at  a  higher  rate 
for  the  transportation  of  property  than  8  cents  per  ton 
per  mile,  whether  carried  in  their  boats  or  in  their  cars. 
It  is  further  insisted  by  the  company  that  this  limitation 
as  to  the  rate  of  toll,  does  not  extend  to  the  Trenton  roadt 
but  that  they  are  at  liberty  to  make  such  charge  for  trans- 
portation of  property  on  thai  road  as  they  may  see  fit,  and 
that  therefore  the  judgment  below  must  be  reversed.  I 
cannot  find  the  ground  for  such  an  interpretation  of  the 
law.  By  the  act  of  15th  March,  1837,  the  United  Dela- 
ware and  Raritan  Canal  and  Camden  and  Amboy  Rail 
Road  and  Transportation  companies  were  authorized  to 
make  this  Trenton  road,  and  by  the  second  section  of  the 
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law  they  were  declared  sabjeet  to  all  the  provisions, 
<^  conditions,  liabilities,  limitations  and  restrictions  to 
which  they  were  then  subject  under  their  several  acts  of 
incorporation.**  If  I  am  right  in  my  construction  of  the 
16th  section  of  the  charter  of  the  rail  road  company,  it 
will  follow  that  the  limitation  in  that  section  applies,  and 
is  in  express  terms  extended,  by  the  act  of  1837,  to  the 
Trenton  road. 

I  think  the  judgment  of  the  Justice  below  should  be  af- 
firmed with  costs. 

REMARKS. 

The  conclusion  attained  in  the  above  opinion  is  obvi- 
ously correct  upon  the  particular  line  of  reasoning  adopt- 
ed.  But  the  community  have  no  little  cause  to  apprehend 
evils  of  magnitude  from  the  future  application  of  so  nar- 
row a  rule  of  interpretation  to  the  charters  of  the  great 
New  Jersey  transportation  monopolies.     With  sincere 
deference,  and  the  greatest  respect,  it  is  suggested  that  the 
rule  whicii  the  learned  Court  seems  to  have  been  inclined 
to  follow,  renders  the  decision  a  precedent  in  favor  of  un- 
easouable  pretensions,  which  tlie  corporations  interested 
will  not  fail  to  adi'ance.  as  occasions  or  pretexts  may  here- 
after present  themselves.  The  subject  is  apparently  trea- 
ted by  the  Court  as  though  the  grant  to  this  company  of 
the  franchise  to  exact  tolU.  were  subject  to  the  rules  of 
inter])retation  applicable  to  ordinary  statutes,  grants  or 
contracts.    It  is  the  purpose  of  these  observations  to  es- 
tablish, upon  the  authority  of  undoubted  judicial  prece- 
dents, that   tlie   true  rule  of  legal  interpretation    is  a 
much  more  enlarged  one  in  favor  of  the  public ;  so  much 
so,  as  to  exclude  the  possibility  of  any  latitudinary  ex- 
tension of  the  corporate  frandiise.      The   rule  is  con- 
ceived to  be   that  a  mere  avUnguiiy   m  the  charter  of 
such  corporation  is  o/one.  in  any  case,  sufficient  to  deter- 
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mine  its  meaning  against  the  corporation  and  in  favor  of  the 
ptMic.  In  support  of  this  proposition  a  great  many  de- 
cisions in  England  and  in  this  country  might  be  cited. — 
But,  for  reasons  which  will  appear,  the  two  principally 
noticed  will  be  those  of  the  Stourbridge  Canal  in  the 
King's  Bench,  in  England,  and  of  Me  Charles  River  Bridge 
in  the  Supreme  Court  of  the  United  States. 

The  first  of  these  cases,  The  Proprietors  of  the  Stour- 
bridge  CanaU  vs.  Wheely  and  Others^  2  Barnewall  if  Adol- 
phut  793,*  was  decided  in  the  year  1831.  The  plaintiffs 
were  incorporated  by  an  act  of  parliament  which  had 
authorized  the  making  of  their  canal.  It  was  formed 
upon  two  levels  connected  by  a  chain  of  locks.  Upon  the 
upper  level  there  was  no  lock.  The  act  made  it  navigable 
upon  payment  of  such  rates  as  should,  within  prescribed 
limits,  be  demanded  by  the  company,  who  were  author- 
ized to  take  such  toll  for  any  ton  of  goods  navigated  on 
any  part  of  the  canals  and  which  should  pass  through  any 
one  or  more  of  the  locks.  The  canal  had  been  used  to  a 
very  considerable  extent,  in  transporting  large  quantities 
of  coal,  by  persons,  who,  in  navigating  it,  had,  however, 
used  only  the  upper  level.  The  question  was,  whether  the 
company  had  a  right  to  demand  what  was  admitted  to  be 
a  reasonable  rate  of  toll,  for  this  use  of  that  part  of  their 
canal.  It  was  held  that,  as  the  persons  thus  using  it  did 
not  pass  through  any  lock,  they  could  not  be  called  on  to  pay 
any  thing.  This  is  considered  a  leading  case  in  England 
(2  Manning  &  Granger  196)  and  in  this  country,  (11  Pe- 
ters 544,)  on  account  of  "  the  rule  of  construction  in  fa- 
vor of  the  public"  stated  in  it  by  Lord  Tenterden,  in  the 
follomng  words : 

**  The  ctnal  haring  been  made  under  an  act  of  Parliament,  the  rights 

"Id  the  condensed  English  Common  Law  RcnorU.  roi.  i'2,  tuit  case  was 
omittod.  The  profesaiou  m  tliis  country  have  suffered  greatly  by  this  mode  of 
publishing  reprmu  of  English  reports,  which,  we  are  gUd  to  perceive,  is  aban- 
doned by  the  publishers 
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of  the  plaiDtifTs  are  derived  entirely  from  that  act.  This,  like  many  other 
eases,  is  a  bargain  h€lw€en  a  company  of  adventurers  and  the  public^  the 
terms  of  which  are  expressed  in  the  Statute :  and  the  rule  of  construction, 
IN  ALL  SUCH  CASES,  IS  now  fulIy  established  to  be  this  :  that  any  ambi- 
guity in  the  terms  of  the  contract  must  operate  against  the  adventurers, 
and  in  favor  of  the  public  :  and  the  plaintiffs  can  claim  ncthins  that  is  not 
cUarly  given  them  by  the  act." 

There  was  nothing  new  in  this  doctrine.  Three  years 
belbre,  Chief  Justice  Best,  (4  Bingham  452)  had  given  as 
a  reason  for  it  that  **  if  such  a  construction  were  not 
adopted,  acts  would  he  framed  ainbiguouslj/  in  order  to  hill 
parties  into  security;"  and  in  the  year  1S09,  Lord  Ellen- 
borough,  (11  East  685)  had  said  : 

''  If  tho  Words  woold  fairly  admit  of  different  meanings,  it  would  be  right 
to  adopt  that  which  would  be  most  favorable  to  the  interest  of  the  public,  and 
fncst  against  tJiat  of  the  company  ;  because  the  company,  in  bargaining 
tciih  tf u  pulUc,  ought  to  take  care  to  cvprcss  distinctly  what  payments 
they  were  to  receive ;  and  because  the  public  ought  not  to  be  charged, 
unless  it  be  clear  that  it  was  io  intended.*' 

This  language  wjis  adopted,  and  other  cases  of  like  ef- 
fect cited,  in  1840,  by  Chief  Justice  Tindal,  in  2  Manning 
&  Granger,  164-5,  where  it  was  held  sufficient  for  the  de- 
termination of  a  point  of  this  sort  that  -Mhe  word  is  o)dy 
ambiguous  in  its  meaning ;  **  for,  in  that  case,  the  general 
principle  laid  down  by  Lord  Ellenborough,  *  •  ^  will  gov- 
ern," &c.  The  case  of  the  Stourbridge  Canal  Company 
was  said  by  Chief  Justice  Taney,  in  delivering  the  opin- 
ion of  the  Supreme  Court  of  the  United  States,  in  the 
Charles  River  Bridge  case,  (11  Peters  544-5,)  to  have 
been  "  as  strong  a  one  as  could  well  be  imagined  for  giv- 
ing to  the  canal  company,  by  implication,  a  right  to  the 
tolls  they  demanded." 

*•  This  was  a  fair  case  for  an  equitable  construction  of  the  act  oi  incor- 
poration, and  for  an  implied  grant,  if  such  a  construction  could  ever  be 
permitted  in  a  law  of  that  description ;  for,*  the  canal  had  been  made  at  the 
expense  of  the  company;  the  defendants  had  availed  themselves  of  the 
fruits  of  their  labors,  and  used  the  canal  freely  and  extensively  for  their 
own  profit.  Still  the  right  to  exact  toll  could  >ot  ee  implied,  because 
such  h  privilege  was  not  found  in  t\e  charti-r" 
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In  a  similar  spirit  one  of  the  Judges  of  the  King's 
Bench,  had  said  in  the  year  1819 : 

**  Nvmeroiis  applications  are  made  to  Parliament  by  tpeculatke  indi- 
viduals^ to  form  these  narigable  canals  and  railways ;  great  public  beneJUs 
are  held  out  at  an  inducement  to  the  Legislature  to  sanction  these  under- 
takings ;  and  when  their  sanction  is  obtained,  is  it  to  be  permitted  to  these 
persons  to  say  that  they  will  do  only  that  which  is  lienefieial  to  themselves^ 
and  disregard  entirely  the  interests  of  the  puhUcf" 

This  was  said  in  a  case  reported  in  2  BarnewaU  Sc  AU 
derson  646,  where  the  Court  interposed  by  mandamus  to 
prevent  the  continuance  of  a  wanton  usurpation  of  au- 
thority by  such  a  corporation.  The  Severn  Sc  Wye 
Canal  Company  had  been  incorporated  by  two  acts  of 
parliament,  with  power  to  make  and  maintain  a  railway 
or  tramroad,  for  wagons  and  other  carriages,  from  and  to 
certain  designated  places,  to  raise  money  and  apply  it  for 
that  purpose,  and  receive  a  certain  rate  of  tonnage  for 
goods  carried  along  it ;  and  all  persons  were  to  have  firee 
liberty  to  pass  upon  and  use  it  with  wagons  or  other  car- 
riages of  a  designated  construction  upon  payment  of  those 
rates.  The  company  completed  the  railway  within  the 
the  time  limited  for  its  construction,  which  expired  about 
thirty-five  years  ago ;  and  for  some  time  afterwards  re- 
ceived tolls  for  the  passage  of  carriages  over  a  branch  of 
it  as  to  which  the  controversy  arose.  ^<  The  leading  m^m- 
ber$  of  the  company  having  become  the  aumen  ofcoiUeriei 
situate  an  another  branch  of  the  rail  road,  the  company ^  a 
short  time  after  the  branches  had  been  completed,  for  the 
purpo$e  of  preventing  cotnpetitian  from  the  collieries  com- 
municating with  the  branch  of  the  railway,''  as  to  which 
the  controversy  consequently  arose,  *^  determined  to  render 
that  branch  of  the  rail  road  impauiMe;  and  caused  the 
iron  tramplates  thereon,  for  a  space  of  several  hundred 
yards,  to  be  taken  up ;  and  thereby  destroyed  that  branch ; 
whereby  the  public"  &c.  "  had  been  deprived  of  the  ben- 
efit of  using  that  branch"  &c.    The  Court  compelled  the 
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corporation  to  ••  reinstate,  and  lay  down  again  the  tram- 
road/'  This  case,  if  its  citation  were  not  otherwise  per- 
tinent to  the  present  inquiry,  will  serve  to  exemplify  the 
danger  of  abases  which  the  strict  rule  of  construction  that 
has  been  wisely  establishec^  can  alone  prevent  or  mitigate  ; 
where,  through  time-serving  or  improvident  legislation, 
great  public  franchise^  are  irrevocably  delegated  to  pri- 
vate cliques  which  ai>sume  the  guise  of  public  spirited 
associations.  The  incidents  of  eminent  domain  cannot 
be  justly  parted  with  by  a  state  on  any  different  terms. — 
In  Arredondo*s  case,  in  6  Peters  Reports  736-9,  the  an- 
cient  learning  is  collected  in  support  of  the  legal  truisms 
that  ''public  grants  convey  nothing  by  implication,''  and 
"  are  construed  strictiy  in  favor  of  the  King,''  and  that 
**  the  general  words  of  a  King's  grant  shall  never  be  so  con- 
strued as  to  deprive  him  of  a  greater  amount  of  revenue 
than  he  intended  to  grant,  or  to  be  deemed  to  be  to  his,  or 
the  prejudice  of  the  Commonwealth."  In  15  Sergeant 
Sl  Rawle  1-30,  Chief  Justice  Tilghman  said  of  franchises 
in  the  hands  of  private  corporations,  what  has  been  said 
in  almost  every  State  in  the  Tnion,  that  ••  the  Common- 
wealth stands  in  the  place  of  the  King,  and  has  succeed- 
ed to  all  the  prerogatives  and  franchises  proper  for  a 
republican  government."  Although  "  many  branches  of 
the  royal  prerogative  would,''  as  he  added  •'  be  altogeth- 
er improper  in  this  country,*'  there  is  the  authority  of  the 
Supreme  Court  of  the  Vnited  States  for  the  proposition 
(16  Peters  410-11,)  that  doctrines  in  favor  of  prerogative 
may  be  more  liberally  extended  in  favor  of  a  government 
which  represents  the  people's  sovereignty,  than  in  the 
case  of  **  grants  of  the  British  Crown  where  the  title  is 
held  by  a  single  individual  in  trust  for  the  whole  Nation." 
The  difference  is,  however,  less  great,  when  we  com- 
pare the  grant  of  a  franchise  by  an  act  of  Legislation  in 
this  country,  with  one  by  an  act  of  the  British  Pariiament : 
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This  brings  us  back  to  the  case  of  the  Stourbridge  Ca- 
nal. In  commenting  upon  this  decision,  Chief  Justice 
Taney,  (11  Peters,  545,)  used  the  following  language : 

**  Borrowing,  m  wo  haTO  dono,  our  tyttem  of  jurispradonco  from  the 
£d|^  Law,  and  having  adopted,  in  every  other  caae,  civil  and  criminal^ 
ita  mlea  for  the  conttmction  of  statotet,  if  diere  any  thing  in  our  local 
aimatioB,  or  in  the  nature  of  our  politieal  inetitiitione,  which  ahonld  lead 
na  to  depart  firom  the  piinciple«  where  corporationa  are  concerned  f  Ar# 
we  to  apply  to  acta  of  incorporation,  a  role  of  conatmetion  difiering  finmi 
that  of  the  English  law,  and*  by  implication,  make  the  terms  of  a  charter 
in  one  of  the  States  more  unfavorable  to  the  public  than  upon  an  act  of 
parliament  framed  in  the  Qame  words,  would  be  sanctioned  in  an  Eng- 
lish Court  ?  Can  any  good  reason  be  assigned  for  excepting  this  particn-* 
lar  class  of  cases  from  the  opexmtion  of  the  general  principle,  and  for 
introducing  a  new  and  adverse  rule  of  construction  in  favor  of  corpora- 
tioD8|  while  we  adopt  and  adhere  to  the  rules  of  construction  known  to 
the  English  common  kw,  in  every  other  case,  jvitfaout  exception  ?  Wc 
THINK  NOT ;  and  it  would  present  a  singular  spectacle,  if,  while  the 
coorta  in  Eng^d  are  restraining  within  the  strictest  limits,  tke  $pirU  cf 
monopoly  and  exclusive  privileges  in  nature  of  monopolies,  and  eonfiaing 
corporations  to  the  privileges  plainly  given  to  them  in  their  charter,  the 
courts  of  this  country  shoold  be  found  enlarging  these  privileges  by  im- 
plication, and  construing  a  statute  more  unfovoraUy  to  the  public,  and  to 
Ae  rif^ta  of  the  eonununity,  dian  would  be  done  in  a  like  case  in  An 
Eaghdk  Court  of  Justice/*  And  again,  on  page  54S,  **the  continued  ex- 
istence of  a  government  would  be  of  no  great  value,  if,  by  implieatioaa  • 
and  presumptions,  it  was  disarmed  of  the  powers  necessary  to  accompliah 
the  ends  of  its  creation ;  and  the  fimctioni  it  vas  dtiigned  to  perform^ 
traniferred  to  the  hands  of  privileged  eorporatians  ;**  and  on  pp.  649,  560, 
*In  charters  of  this  description,  no  rights  are  taken  from  Ae  public,  or  given 
Is  the  corponUien,  beyond  those  which  the  words  of  the  charter,  by  dieir 
natural  and  proper  construction,  purport  to  convey  *  *  •  The  whole 
community  are  interested  in  this  inquiry,  and  they  have  a  right  to  require 
that  the  power  of  promoting  their  comfort  and  convenience,  and  of  ad- 
vancing die  pnbHc  prosperity,  by  proriding  safe,  convenient  and  cheap 
ways  for  the  purposes  of  travd,  shall  not  be  construed  to  have  been  sur- 
rendered  or  diminished  by  the  State :  unless  it  shall  appear,  by  plain 
words,  that  it  was  intended  to  be  done.*' 

These  and  previous  extracts  are  from  the  opinion  of 
the  Supreme  Court  of  the  United  States,  in  the  case  of 
the  Charles  River  Bridge  against  the  Warren  Bridge ;  a 
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more  particular  statement  of  which  will  now  be  made. — 
The  Legislature  of  Massachusetts  had  incorporated  the 
proprietors  of  the  Charles  River  Bridge,  for  the  purpose 
of  building  it,  with  authority  to  take  certain  rates  of  toll, 
but  without  any  express  grant  of  an  exclusive  privilege 
over  the  waters  of  that  river,  either  above  or  below  their 
bridge,  or  of  any  right  to  erect  another  bridge  themselves, 
or  to  prevent  other  persons  Irom  erecting  one.  The  char- 
ter was  limited  to  forty,  afterwards  extended  to  seventy 
years,  at  the  end  of  which  the  bridge  was  to  be  the  prop- 
erty of  the  Commonwealth.  Until  the  expiration  of  the 
term,  the  company  were  to  pay  200  pounds  yearly  to  Har- 
vard College,  the  proprietors  of  the  right  of  disposing 
of  a  former  ferry  at  the  place  where  the  bridge  was  to  be 
made.  There  was  a  feving  to  the  College,  after  the  time 
when  the  bridge  should  become  the  property  of  the  State, 
of  a  reasonable  annual  compensation,  such  as  they  might 
have  received  for  the  annual  income  of  the  ferry  if  the 
bridge  had  not  been  erected.  The  bridge  was  built,  and 
was  opened  for  passengers  on  the  17th  of  June,  1786, 
from  which  time  the  seventy  years  limited  as  the  term  of 
the  privilege  of  the  company  was  to  be  computed.  This 
corporation  paid  the  annuity  of  £200  regularly  to  the 
College,  and  performed  all  the  duties  required  by  their 
charter.  In  1828,  the  Legislature  of  Massachusetts  in- 
corporated "The  Proprietors  of  the  Warren  Bridge," 
for  the  purpose  of  erecting  over  Charles  River  another 
bridge  which  was  to  be  surrendered  to  the  State,  as  soon 
as  the  expenses  of  the  proprietors,  in  building  and  sup- 
porting it,  should  be  reimbursed  ;  a  jieriod  that  was  not 
to  exceed  six  years  from  the  time  of  the  commencement 
of  the  receipt  of  toll  by  the  coinpany.  It  was  built,  in 
pursuance  of  this  charter,  at  the  distance  of  a  few  hun- 
dred feet  from  the  former  bridge,  A  sufficient  amount  of 
toll  having  been  received  by  the  proprietors  of  the  new 
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bridge  to  reimburse  all  their  expenses,  it  became  the  pro- 
perty of  the  State,  and  was  made  a/r^e  bridge.  The  value 
of  the  franchise  previously  granted  to  the  proprietors  of 
the  Charles  River  Bridge,  had,  by  this  means,  been  en- 
tirely destroyed.  They  instituted  timely  proceedings  to 
restrain  the  new  company  by  injunction  from  the  erection, 
and  afterwards  from  the  use,  of  the  new  bridge  $  contend* 
ing  that  the  grant  of  the  ferry  to  the  College  had  been 
of  an  exclusive  right,  and  that  the  rights  of  the  Charles 
River  Bridge  Company  had  been  under  their  charter  as 
exclusive  as  the  previous  ferry  right ;  that,  independently 
of  such  particular  reasons^  this  charter  necessarily  implied 
that  the  Legislature  would  not  do  what  would  render  the 
franchise  granted  to  them  of  no  value.  They  therefore 
urged,  firHf  that  the  grant  of  the  ferry  to  the  College,  and 
of  the  charter  to  themselves,  were  both  contracU  on  the 
part  of  the  State — a  proposition  which  was  conceded ;  and 
secondly f  that  the  law  authorizing  the  erection  of  the 
Warren  Bridge,  in  1828,  impaired  the  obligation  of  one 
or  both  of  these  contracts.  This  last  was  the  point  on 
which  the  decision  depended.  It  had  been  ^^  well  settled 
by  previous  decisions  of  the  court,"  referred  to  in  its 
opinion,  ^^  that  a  State  law  might  be  retroipectif9e  in  its 
character,  and  might  divest  vested  rights^  and  yet  not  vio- 
late the  Constitution  of  the  United  States,  unless  it  also 
impaired  the  obligatioH  vf  a  foniractJ^  It  had  been  decided 
by  the  same  court,  in  other  equally  familiar  cases,  that 
Legislative  grants  to  such  a  corporation,  of  such  franchises 
were,  in  the  Constitutional  sense,  contracts  of  which  the 
obligation  would  be  impaired  by  their  Legislative  re- 
sumption by  the  State,  or  Legislative  regrants  to  another. 
It  was,  therefore,  in  the  act  of  the  Legislature  of  Massa- 
chusetts incorporating  them  that  the  Court  in  this  case 
were  **  to  look  for  the  nature  and  extent  of  the  franchise 
conferred  upon  the  plaintiffs."    Upon  a  full  consideration 
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of  the  effect  of  this  act.  their  bill  was  dismissed.    The 
Court,  aAer  stating  that  there  could  be  no  serious  diffi- 
culty in  ascertaining  "  the  principles  of  construction  by 
which  this  law  was  to  be  expounded,  and  what  under- 
takings on  the  part  of  the  State  might  be  implied,"  pro- 
ceeded as  follows :  (11  Peters  544,)  **  It  is  the  grant  of 
certain  franchises  by  the  public  Xo  a  private  corporation, 
and  in  a  matter  where  the  public  interat  i$  concerned.    The 
rule  of  construction  in  such  cases  is  well  settled,  both  in 
England  and  by  the  decisions  of  our  own  tribunals."  The 
case  of  the  Stourbridge  Canal  is  then  cited,  and  after 
adopting  Lord  Tenterden's  l.mguage  quoted  above,  the 
Court  say  that  the  doctrine  thus  laid  down  is  abundantly 
sustained  by  the  authorities  referred  to  in  this  case  ;  and, 
after  stating,  in  language  which  has  already  been  cited, 
the  reasons  why  the  construction  should  not,  in  this  coun- 
try, be  more  unfavorable  to  the  public,  say  (p.  546.) — 
<«But  we  are  not  now  left  to  determine,  for  the  first  time, 
the  rules  by  which  public  grants  arc  to  be  construed  in 
this  country.     The  subject  has  already  been  fully  con- 
sidered in  this  Court ;  and  the  rule  of  construction  above 
stated  fully  established.''     Authorities  to  this  effect  are 
then  adduced,  and  among  them  4  Peters  168,  where  Judge 
McLean,  delivering  the  opinion  of  the  Supreme  Court,  had 
used  the  words  **  that  a  corporation  is  strictly  limited  to 
the  exerci?5e  of  those  powe»<  which  are  specially  confer- 
red on  it  will  not  be  denied.     The  exercise  of  the  corpo- 
rate franchise  btingrestrirtivo  of  individual  rights,  cannot 
be  extended  beyond  the  letter  and  spirit  of  the  act  of  in- 
corporation.*' 

The  following  passages  may  be  added  from  the  opinion 
of  the  Supreme  Court,  in  the  Charles  River  Bridge  case, 
p.  547  : 

•'The  object  and  n^nd  of  al'.  govetnnjeiii  \s  xo  promote  the  happiness 
and  prosperity  of  the  co:ninunity  by  which  it  :3  established :  and  it  can 
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o^T^r  be  aafamed  that  the  goTernmeot  iotended  to  dimim$k  U$  power  of 
aceompUMng  the  end  for  ichich  it  wu  created*  Aod  id  a  couotrj  likeoim, 
free,  aethre,  end  enterpritliig,  coDtinuellj  edranciDg  in  numbers  and 
wealth,  new  channels  of  communication  are  dailj  found  necesearj,  both 
fbr  traTel  and  trade,  and  are  essential  to  the  comfort,  conTenience  and 
prosperity  of  the  people.  A  State  ought  nerer  to  be  presumed  to  surren- 
der this  power,  because,  like  the  taxing  power,  the  whole  communitj 
hafe  an  interest  in  presenring  it  undiminished.  And  when  a  corporation 
alleges  that  a  State  has  surrendered  for  seventy  years  its  power  of  im- 
proTement  and  public  accommodation,  in  a  great  and  important  line  of 
traTel,  along  which  a  rest  number  of  its  citizens  must  daily  pass,  the  com- 
munity have  a  right  to  insist,  in  the  language  of  this  Court  abore  quoted, 
**  that  it*  abandonment  ought  not  to  be  presumed  in  a  case  in  which  the 
deliberate  purpose  of  the  State  to  abandon  it  does  not  appear.*'  •  *  • 
No  one  will  question  that  the  interests  of  the  great  body  of  the  people  of 
the  State,  would,  in  this  instance,  be  affected  by  the  surrender  of  this 
great  line  of  traTel  to  a  single  corporation  with  the  right  to  exact  toll  and 
exclude  oompetitien  for  serenty  years.  While  the  rights  of  prirate  prop- 
erty are  sacredly  guarded,  we  must  not  forget  that  the  community  also 
hare  rights,  and  that  the  happiness  and  well  being  of  eveiy  citizen  de- 
pends on  their  fiuthful  preserration."    •     •     • 

Pp.  551-2,  *  •  •  «•  The  practice  and  usage  of  almost  OTeiy  State  in 
the  Union  old  enough  to  hare  commenced  the  work  of  internal  impro?e- 
ment,  is  opposed  to  the  doctrine  contended  for  on  the  part  of  the  plaintiffs 
in  error.  Turnpike  roads  have  been  made  in  succession  on  the  nme  line 
of  traTel,  the  later  ones  interfering  materiaUy  with  the  profits  of  the  first 
These  corporations  hare,  in  some  instances,  been  utteriy  ruined  by  the 
introduction  of  newer  and  better  modes  of  transportation  and  traTelUng. 
In  some  cases  rail  roads  ha?e  rendered  the  turnpike  roads  on  the  same 
line  of  trarel  so  entirely  useless,  that  the  franchise  of  the  turnpike  cor^ 
poration  is  not  worth  preserring.  Yet  in  none  of  these  cases  have  the 
corporations  supposed  that  their  privileges  were  inraded,  or  any  contract 
violated,  on  ihe  part  of  the  State.  Amid  the  multitude  of  cases  which 
have  occurred,  and  have  been  daily  occurring  for  the  last  forty  or  My 
years,  this  is  the  first  instance  in  which  an  implied  contract  has  been  con- 
tended for,  and  this  Court  called  upon  to  infer  it  from  an  ordinary  act  of 
incorporation,  containing  nothing  more  than  the  usual  stipulations  and 
provisions  to  be  found  in  every  such  law.  The  absence  of  any  such  con- 
troversy, when  there  must  have  been  so  many  occasions  to  give  rise  to  it, 
proves  that  neither  States,  nor  individuals,  nor  corporations,  ever  imagined 
that  such  a  contract  could  be  implied  from  such  charters.  •  •  «  We 
cannot  deal  thus  with  the  rights  reserved  to  the  States ;  and  by  legal  in* 
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iendmentt  and  mere  technical  reafoning.  take  away  from  them  any  por- 
tion of  that  power  over  their  own  internal  police  and  improrement- 
which  is  so  necessary  to  their  well  being  and  prosperity.*' 

If  Courts  are  anxious  to  exclude  implied  enlargements 
of  such  franchises  in  England,  where  a  .sovereign  parlia- 
ment is  able  at  pleasure  to  resume,  and  i<  in  the  practice 
of  resuming,  with  little  care  or  >?cniple,  grants  supposed 
to  have  proved  injurious  to  the  public  interest — how  much 
stronger  in  this  country  mubt  be  <\\c\\  anxiety  in  the 
minds  of  those  who  consider  the  Legislature  of  a  State, 
or  even  her  people  in  convention,  incapable  of  resuming 
or  modifying  the  franchises  without  incurring  a  violation 
of  the  Federal  Constitution.  Whether  there  is  any  Con- 
stitutional difference  between  the  Legislative  resumption, 
for  the  general  welfere,  of  such  a  franchise,  accompanied 
with  an  adequate  provision  for  the  ascertainment  and 
payment  of  a  suitable  indemnity  to  the  corporation  from 
which  it  is  to  be  taken,  and  a  law  which  takes  for  pul)lic 
use  any  other  species  of  property  with  a  >iniilar  [)rovi>iori 
for  compensation,  is  not  the  present  incjuiry.  Consequent 
ui)on  the  Constitutional  restriction  are  practical  anomalies 
which  seem  to  require  some  remedy.  If  any  remedy  !»e 
attainable  through  Legi-slntion.  it  is  more  restricted  and 
imperfect  than  in  England  ;  and  if  no  remedy  be  thus  at- 
tainable, the  reason  must  be  in  proportion  stronger  for  a 
cautious  interpretation  of  grants,  the  more  dangerous  a^ 
they  may  be  the  less  revocable. 

These  considerations  again  acquire  augmented  force  ir 
the  point  in  which  the  acts  of  Legislation  judiciall}  con- 
sidered in  the  cases  above  cited,  differ  trom  these  IVi  w 
Jersey  acts  of  incorporation.  The  latter  (rprrssly  confer 
privileges  which  are  exrlushrj  and  are  (wprcss/t/  restrictive 
of  further  Legislation.  That  which  in  the  Charles  River 
Bridge  case  was  regarded  as  a  result  to  be  deprecated 
and  avoided,  is  therefore,  in  the  case  of  the  Camden  and 
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Amboy  Rail  Road  and  Transportation  Company,  an  as- 
certained— ^perhaps  an  incurable— evil.  If  the  State  of 
New  Jersey  cannot  be  relieved  of  the  burden,  there  may 
be  consolation  in  the  ability  of  her  judiciary  to  lighten  its 
weight,  by  means  which,  it  is  trusted,  have  been  shown 
to  be  not  more  appropriate  than  legitimate.  J. 


IMPRISONMENT  FOR  DEBT. 

* 

A  laborer  or  person  in  public  or  priyate  employment  ought  not  to  be  impri- 
•onjod  under  the  Act  of  1842,  aboliahing  impriionment  for  debt,  for  refuting  to 
give  an  order  on  hia  employer,  for  the  amount  of  hia  wages  or  salary,  to  satis- 
fy the  demands  of  his  creditors. 

The  5th  section  of  the  Act  of  15tb  April,  1845|  entitled 
a  supplement  to  an  Act  relating  to  executions,  of  June 
16th,  1836,  is  in  part  as  follows  :  ^^provided^  however ^  that 
the  wages  of  any  laborer,  or  the  salary  of  any  person,  in 
public  or  private  employment,  shall  not  be  liable  to  at- 
tachment in  the  hands  of  the  employer."*  The  35th 
section  of  the  Act  of  1836,  provides  th^t  in  case  of  a 
debt  due  to  the  defendant,  the  same  may  be  attached  in 
the  manner  allowed  in  the  case  of  a  foreign  attachment. 
This  was  the  only  means  by  which  debts  due  to  a  debtor 
could  be  reached  by  his  creditors  prior  to  the  act  of 
1845.  The  warrant  of  arrest  prescribed  in  the  4th  sec- 
tion of  the  act  of  1842,  is  a  legal  process  for  the  punish-  ^ 
mentof  fraud,  and  not  for  the  collection  of  money.  But 
the  act  of  1845  says  that  the  wages  of  laborers  and  the 
salaries  of  persons  in  public  or  private  employment  shall 

''Vide  Tracy  ▼.  Bridges,  2  Miles  352  in  which  it  was  held,  before  the  act  of  15th 
April  1845,  that  the  wages  of  a  bar  keeper,  which  accmed  to  the  defendant  since  the 
service  of  the  attachment,  were  not  liable  to  the  attachment  in  execution  under  the 
act  of  1  Ji36  ;  and  see  also  Handle  v.  Sheets,  2  Miles  330,  in  which  it  was  held  that  the 
salary  of  an  Inspector  of  the  Customs  was  not  liable  to  attachment  in  the  hands  of 
the  Collector  of  the  Port.— fJi.  Am.  Law  Jour.  * 
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not  be  reached  by  attachment — the  only  legal  process  by 
which  they  ever  could  be  reached.  Then,  as  a  logical, 
legal,  common  sense  conclusion,  they  cannot  be  reached 
at  all  while  in  the  hands  of  the  employer,  since  the  pas- 
sage of  the  act  of  1845. 

But  the  2nd  section  of  the  Act  of  12th  July,  1842,  en- 
titled an  act  to  abolish  imprisonment  for  debt  and  /o  ;/««- 
i$h  fraudulent  debtort^  pro\ides  that  it  shall  be  lawful  for 
a  person  who  shall  have  obtained  a  judgment  or  com- 
menced a  suit  in  any  court  of  record  to  apply  to  any 
Judge  of  such  court  for  a  warrant  to  arrest  the  party 
against  Aviiom  such  judgment  shall  have  been  obtained, 
or  suit  commenced.  The  3rd  section  prondes  that  if  the 
complainant  shall  establish,  by  affidavit,  one  or  more  par- 
ticular facts  therein  specified,  it  shall  be  the  duty  of  the 
Judge  to  issue  a  warrant  of  arrest.  One  of  the  facts  to 
be  thus  verified,  is  that  the  defendant  has  money,  or  evi- 
dence of  debt,  which  he  unjustly  refuses  to  apply  to  the 
payment  of  such  judgment  or  claim.  The  8th  section 
provides  that,  if  the  Judge  is  satisfied  that  the  allegations 
of  the  complainant  are  substantiated,  he  shall  commit  the 
party  arrested  to  jail.  For  what  ?  Why,  for  fraud,  of 
coarse  !  The  object  of  this  provision  is  set  forth  in  the 
title  to  the  act — to  jyunish  fraudulent  debtors. 

Now,  suppose  a  laborer  refuses  to  appropriate  his  wa- 
ges, or  that  a  person  in  public  or  private  employment 
refuses  to  appropriate  his  salary  to  satisfy  any  judgment 
or  claim  that  may  exist  against  him,  is  he  a  fraudulent 
debtor,  and  liable  to  be  imprisoned  as  such  under  the  act 
of  1842  ?  If  so,  of  what  use  is  the  act  of  1845  ?  If  a  man 
may  be  imprisoned  as  a  fraudulent  debtor,  under  the  act 
of  1842,  for  not  giving  up  what  the  act  of  1845  says  the 
law  itself  shall  not  touch,  then  is  the  act  of  1845  worse 
than  a  nullity — then  is  our  penal  code  worse  than  that  of 
Draco.     If  such  be  a  correct  construction,  then  are  our 
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laws  calculated  to  decoy  honest  poverty  within  their 
meshes,  and  crush  the  unsuspecting  victim. 

But  such  is  not  believed  to  be  a  correct  colistruction. 
He  who  expounds  the  law,  or  administers  justice,  should 
survey  all  the  laws  in  force  in  this  Com'th  as  forming  one 
body.    If  the  provisions  of  different  acts  clash,  the  older 
must  bend  to  the  later.  So  far  as  they  interfere  the  act  of 
the  later  date,  in  effect,  repeals  the  former  act    Prior  to 
the  act  of  1845,  the  wages  of  laborers,  and  the  salaries 
of  persons  in  public  or  private  emplojrment  could  be 
reached  by  legal  process.    Any  attempt  to  evade  the  law, 
or  circumvent  its  execution,  constitutes  a  firaud.   Hence, 
prior  to  the  act  of  1845,  a  laborer  or  person  in  public  or 
private  employment  might  be  imprisoned  as  a  fraudulent 
debtor,  under  the  act  of  1842,  for  refusing  to  appropriate 
his  wages  or  his  salary  to  satisfy  a  judgment  or  claim 
against  him.    But  the  act  of  1845  exempts  the  wages  of 
laborers  and  the  salaries  of  persons  in  public  or  private 
employment  from  legal  process,  while  in  the  hands  of 
employers,  and  thus  repeals  the  act  of  1842, 9o  far  as  such 
wages  and  salaries  are  concerned.    'How  can  it  be  other- 
wise ?  Under  the  act  of  1842,  no  man  can  be  imprisoned 
unless  he  is  proven  to  be  a  fraudulent  debtor.    And  can 
fVaud  be  fastened  upon  him  who  lives  up  to  the  letter  and 
spirit  of  the  statute?  The  26th  section  of  the  act  of  1836 
exempts  from  levy  or  sale,  household  utensils  to  a  certain 
extent,  all  wearing  apparel,  four  beds,  one  cow,  two  hogs» 
six  sheep,  all  bibles,  school  books,  &c.  &c.    The  5tlt 
section  of  the  supplement  to  this  act  makes  additional 
exemptions.    In  1845,  the  wages  of  laborers  and  the  sal- 
aries  of  persons  in  public  or  private  employment,  in  the 
hands  of  the  employ er, were  added  to  the  list  of  exempted 
articles.    If,  then,  a  laborer  or  person  in  public  or  private 
employment  can  be  imprisoned  as  a  fraudulent  debtor, 
for  refusing  to  give  an  order  on  his  employer  for  the 
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amount  due  him  for  his  services,  may  not  any  man,  with 
the  same  propriety,  be  imprisoned  as  a  fraudulent  debtor 
for  refusing  to  give  up  to  his  creditors,  his  household 
utensils,  his  wearing  apparel,  his  beds,  his  cow,  his  two 
hogs,  his  six  sheep,  his  bibles  and  the  school  books  of  his 
famdy?  O.  H.  B. 

Ebensburg,  Jan.  1849. 


fiuprtme  Court  of  pcnnsnbama — (fasttrn  Diatrut. 

ABSTRACTS   OF  POINTS   DECIDED  IN   DECEMBER.  1848, 
AND  JANUARY,  1849. 

Reported  for  the  American  Laic  Journal. 

BY  H.  C.  McMURTRIE.  ESQ. 

December  26,  1848. 

The  right  to  afoid  ^in  assignment,  voidable  by  creditors  for  fraud,  or  for 
oon-conipUnnce  with  the  registry  act,  vests  in  the  insolvent  trustees  of  the 
assignors  to  the  exclusion  of  prior  judgment  creditors,  whose  executions 
issued  subsequently  to  the  date  of  the  assignment  to  such  trustees. — 
Thomas  v.  Phillips. 

And  this,  though  no  acts  in  avoidance  of  such  assiforaents  were  done 
by  the  trustees :  and  where  it  wa;?  shown  they  liad,  as  individual  credi- 
tors, ratified  thein  by  accepting  divilends,  and  declared  they  were  ad\ised 
they  had  no  right  as  trustees  to  the  assigned  property,  and  had  not  called 
on  the  voluntary  assignees  for  an  account,    lb. 

Where  an  insolvent  was  discharged  under  the  act  of  1836,  without 
having  executed  the  assignment  as  required  by  the  act,  the  Court  sub- 
sequently allowed  such  an  assignment  to  be  executed  and  the  trustees, 
names  inserted,  it  was  held  that  such  trustees  had  the  exclusive  right  to 
avoid  fraudulent  assignments  mad»  by  the  insolvent,  as  against  a  creditor 
levying  an  execution,  subsequently  to  the  j^erfection  of  tl.o  insolvent  as- 
signments     lo. 

Where  tne  pllV.  declares  on  a  guaianry  ui  a  s«'<ue.|  aistrumcnt,  the  seal 
.Tiu^t  '.e  pro'.e*'.  or  tntre  ^vi'.!  be  a  -anaiice.     //•  'n  v.  .S  c .'.'. 
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£?id«iie»  taken  under  a  commiaiion  if  inadmiwable,  unleM  Ihere  be  a 
leloni  bj  the  commiitloDer  showing  the  execution.    lb. 

A  promise  to  return  a  specific  sum  on  demand,  borrowed  in  Pike  Co. 
Checks,  is  barred  bj  the  statute  of  limitations,  where  no  demand  was 
made  within  six  years  from  the  date  of  the  promise.  Laforge  ?.  Jayne. 
An  admission  oi  the  promise,  eoui^ed  with  aTorments  of  a  set  off,  and 
a  promise  to  paj  the  balance  when  able,  will  not  aToid  the  statute,  their 
being  no  endence  of  ability.    2b. 

Dsc.  30. 
Where  the  terms  ci  an  administrator's  sale  of  land  were  that  the  pur- 
chase money  should  be  paid  one-half  cash,  and  the  balanoe  in  one  year* 
secured  by  bond  and  mortgage ;  the  purchaser  fiuling  to  comply  is  dis<> 
charged  if  a  re-sale  is  made  on  terms  requiring  a  cash  payment  of  Uie 
whole  of  the  purchase  money.    Banes  t.  Qoedon . 

An  order  annulling  a  confirmation  of  sale,  and  directing  a  re-sale,  doea 
not  rescind  the  contract.    lb. 

Jan.  3. 
In  an  actioa  ag^nst  partners,  the  articles  of  co-partnership,  or  dissolu- 
tion, cannot  be  read  by  defts.  to  show  their  respectiTo  dates,  or  the  linn 
name,  without  calling  the  subscribing  witness.    Tams  t.  Hitnbr. 

Where  a  subscribing  witness,  three  weeks  before  inquiry  for  him,  waa 
shown  to  hafe  been  at  his  mother's  reudence,  within  the  State,  and  about 
twenty  miles  distant,  if  inquiry  for  him  is  not  made  there,  there  is  a  want 
of  due  diligence  to  find  him  which  will  exclude  proof  of  his  signature.  lb. 
Nor  can  the  hand-writing  of  a  deceased  subscribing  witneas  be  proTed 
in  order  to  admit  a  deed,  where  there  is  another  witness  of  whom  no 
account  is  giren.    lb. 

The  name  of  a  firm  stated  in  the  narr.  is  immaterial  if  a  joint  contract 
be  proved.    lb. 

Partners  are  liable  on  a  note  given  by  two  of  them,  by  their  name  as 
a  distinct  firm,  if  by  their  course  of  business  they  induced  the  belief  such 
was  their  firm  name.    lb. 

Where  the  notes  ci  two  partners  composing  a  distinct  firm,  are  taken 
for  a  debt  of  a  firm  of  which  they  are  also  members,  the  onus  of  showing 
a  receipt  in  payment  is  on  the  debtor.    76. 

And  this,  though  the  drawers  be  debtors  of  the  firm  for  whose  debt  the 
notes  were  given,    lb. 

Where  there  is  a  contract  to  erect  houses  for  a  specific  sum,  and  it  has 
been  performed,  it  is  not  necessary  to  set  forth  the  items  of  work,  materi- 
als, dec.,  in  the  claim  filed.     Young  v.  layman. 

Nor  where  there  has  been  a  partial  performance,  the  completion  of  the 
contract  having  been  dispensed  with  by  the  owners,    lb. 
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Where  the  contract  proridef  that  the  contractor  ahall  giro  secnrity  in 
$500,  that  no  liens  shall  be  entered  on  the  houses,  a  lien  filed  by  the  con- 
tractor is  noTortheless  valid.    2h. 

Jait.  6. 
Where  a  promise  is  made  to  indemnify  a  surety  for  an  assignee  for 
creditors,  after  thl  execution  of  the  bond,  there  is  a  sufficient  considera- 
tion arising  from  the  power  such  surety  possesses,  under  the  act  of  As- 
sembly, to  compel  the  assignee  to  give  additional  security,  or  be  temo?ed. 
Camutn  ?.  NohU, 

So  if  the  promissors  had  recei?ed  funds  of  assigned  estate  on  de- 
posit— lb. 

An  indemnity  against  debt  or  damage,  is  broken  by  a  judgment  recor- 
ered  against  the  party  indemnified.  lb. 
Such  a  judgment  on  an  assignee's  bond,  will  be  OTidence  against  the  party 
indemnifying,  although  irregular  for  want  of  a  cautionary  judgment  re- 
quired by  the  act  of  1836,  and  in  the  narr.  the  breach  was  laid  generally, 
and  the  bond  executed  after  ttke  act  of  1836,  puisuant  to  and  reciting  the 
act  of  1828.    lb. 

Where  die  Tordict  in  such  case  was  for  damages,  the  Court  below,  or 
in  Error,  can  enter  the  proper  judgment  for  the  Com'th  for  the  penalty, 
and  for  the  party  sueing  for  his  damages  assessed,  lb.  S.  P.  Scarboro 
T.  Thornton,  Jan.  8th. 

Notice  to  two  of  three  joint  promissors  of  the  commencement  of  a 
suit  against  which  they  had  indemnified,  is  notice  to  all,  and  will  render 
a  judgment  recorered  therein  conclusive  on  all.    R. 

The  record  of  proceedings  against  the  assignee  for  creditors,  is  admis- 
sable  in  evidence  against  parties  agreeing  to  indemnify  the  surety  for 
such  assignee. 

If  a  surety  not  having  paid  his  obligation,  recovers  against  a  party  who 
lias  indemnified  him,  the  Court  wiM  take  care  that  the  money  is  properly 
appUed,  if  application  be  made  for  that  purpose.    lb. 

In  an  action  by  a  surety  to  recover  on  an  agreement  to  indemnify  him, 
it  is  immaterial  to  show  that  satisfaction  could  have  been  had  from  the 
principal,  where  there  has  been  a  recovery  against  the  surety    lb. 

Jak.  8. 
Under  the  plea  of  payment  it  is  competent  for  the  defl.  to  show  what 
was  the  consideration  of  the  note  in  suit,  and  that  this  had  beeti  paid 
since  the  note  was  given.     Hobson  v  Croft, 

Where  it  is  objected  that  evidence  is  inadmissable,  under  the  rules  of 
Court  requiring  notice  of  the  special  matter,  the  fact  that  snch  notice  was 
not  given,  should  apppear  on  the  bill  of  exceptions.     lb. 

Under  the  act  of  1846,  investments  in  mortgages  and  loans,  made  by  a 
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^orpoimtion,  eretfled  to  recei?6  depotiles  on  which  interest  is  ellowed  to 
the  depoeitorB,  are  taxable  for  State  and  county  purposes.  Phil'a.  Sav^ 
tng  Fund  t.  Yard. 

To  entitle  the  insured  to  recoTer  for  a  total  loss  of  a  ressel,  where  the 
-object  insured  continued  to  exist  in  specie,  there  must  be  an  abandon- 
ment: Hence  where  the  jury  found  that  the  cost  of  repauring  would  so 
hr  exce^  the  valoe  of  the  ressel  when  repaired,  that  no  prudent  man 
-could  doubt  as  to  the  propriety  of  selling  Ae  ressel  under  the  circumstan* 
ces ;  and  that  the  sale  was  made  under  circumstances  which  rendered  it 
legal,  the  insured  are  not  entitled  to  recoTer  for  the  total  loss  without  an 
abandonment     Francia  v.  The  American  Ins,  Co. 

Under  such  circumstances  the  value  of  the  vessel  when  repaired  is  her 
value  in  the  port  of  necessity,  and  not  the  valuation  in  the  policy,  or  in 
the  general  market    Ih. 

The  protest  is  admissable  as  part  of  the  preliminary  proof,  though  not 
made  within  twenty-four  hours  after  reaching  a  port  of  safety — the  rule 
in  Fleming  v.  The  Marine*  only  excluding  it  in  such  case  as  evidence  to 
the  jury.    Ih. 

The  master  is  not  bound  to  sacrifice  his  deck  load  before  deviating  from 
stress  of  weather  to  seek  a  port  of  refuge,  unless  the  vessel  was  suffering 
from  overkding,  and  then  queiy.    lb. 

In  determining  the  master's  right  to  sell,  it  seems  the  rule  two-thirda 
new  for  old,  is  not  apfdied  in  ascertaining  whether  the  vessel  has  been 
damaged  to  more  than  half  her  vahie.    76. 

The  omission  in  the  declaration  to  aver  a  refusal  by  the  underwriters 
to  pay,  cannot  be  taken  advantage  of  after  verdict ;  and  so  of  the  omission 
that  thirty  days  had  elapsed,  after  proof  of  loss,  before  suit  brought,  where 
die  policy  provided  for  payment  at  such  time.    76. 

Surveys  when  proved  by  the  parties  making  them,  are  admissable  in 
evidence,  though  made  at  the  instance  of  the  captain  and  by  persons  nom- 
inated by  him.    Ih. 

The  objection  that  a  commission  issued  on  a  shorter  notice  than  is  re- 
quired by  the  rules  of  Court,  is  waived  by  filing  cross  interrogatories.  76. 

The  assignee  of  a  mortgagee  takes  subject  to  the  equities  of  the  mort- 
gagor, but  not  as  to  latent  equities  of  cestuis  que  trust  of  the  mortgagor 
or  other  persons.    MoU  v.  Clark. 

Where  one  holding  under  a  secret  trust  had  conveyed  to  his  cestui  que 
trust,  and  then  mortgsged  to  one  having  notice  of  that  conveyance,  an 
assignee  of  a  bona  fide  assignee  of  the  mortgage,  whose  assignment  was 
not  registered,  is  not  afifected  by  the  registry  of  the  conveyance  to  the 
cestuis  que  trust,  after  the  date  of  the  first  assignment,  and  before  the  se- 
cond ;  nor  is  he  affected  with  notice  to  the  mortgagee  of  the  trust  and 
conveyance.    lb. 
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The  aifigoee  of  a  bond  or  other  chote  in  action,  is  only  liable  to  secret 
equities  of  the  obligor  or  debtor.     2h, 

Assignee  of  a  mortgage  is  not  boTind  under  the  recording  acts,  to  regis- 
ter his  mortgage.     76. 

If  a  mortgagee  purchasing  at  a  Sheriff  *8  sale,  which  does  not  discharge 
his  mortgage,  retain  the  price,  so  much  as  is  payable  to  prior  liens  cannot 
be  considered  as  applied  to  the  payment  of  his  mortgage,  even  though 
six  years  hare  elapsed  since  the  sale.    lb. 

In  ejectment  by  mortgagee,  against  third  person,  mortgagor  is  compe- 
tent to  pro?e  that  part  of  the  land  was  included  by  mistake  in  the  mort- 
gage.   Ih, 

Though  a  decree  is  not  pursuant  to  the  prayer  of  the  petition,  yet  if  it 
was  proper  under  the  circumstances  appearing  on  the  record,  and  no  ob- 
jection was  taken  below  on  that  ground,  this  Court  will  not  rererse.  John- 
sou  &  SiMPSO!f*s  Appl. 

Where  a  trustee  omits  entering  the  security  required  on  his  appoint- 
ment by  the  Court,  they  nuy  dismiss  him  and  appoint  a  receiver,    lb. 

An  answer  admitting  a  loan  of  part  of  the  trust  funds  in  personal  secu- 
rity, authorizes  a  dismissal  of  the  trustee  for  mismanagement,  nor  is  it 
material  that  some  of  the  cestuis  que  trust  approve  of  the  loan.    2b. 

The  decree  of  the  Common  Pleas,  dismissing  a  trustee  on  his  own  pe- 
tition, is  conclusive,  although  the  petition  stated  he  was  trustee  under  a 
win  for  A.,  when  in  fact  he  was  trustee  for  A.  for  life  and  for  her  legal 
representatives  after  her  death,  and  notice  was  given  to  A.  alone,  pursu- 
ant to  the  order  of  the  Court,  and  although  the  trustee  appointed  in  his 
stead  did  not  enter  the  security  required  by  the  decree  appointing  him  in 
place  of  the  discharged  trustee,    lb. 

To  avoid  a  decree  for  fraud  that  must  be  put  in  issue  by  the  plead- 
ings,   lb. 

Sureties  in  a  bond  reciting  that  the  Sheriff  liad  appointed  A.  jailor  and 
keeper  of  the  prison  of  the  county,  and  conditionod,  inter  alia,  that  he 
should  keep  and  detain  all  prisoners,  are  liable  to  the  Sheriff  for  an  escape 
of  a  prisoner  detained  under  mesne  process :  for  A.  is  thereby  created  the 
Sherifl'*s  deputy.     S:a>'boro*r.  Tlwrnton. 

Where  the  Sheriff  obtained  leave  to  api)enr  and  defend  the  original 
suit,  and  judgment  wau  recovered  on  a  declaration  iiled  against  the  origi- 
nal deft :  the  plff.  did  not  thereby  elect  to  couuder  deft,  in  custody  nor 
discharge  the  Sheriff.  For  the  proceeding  was  wholly  void  except  to  as- 
certain the  extent  of  his  liability,    lb. 

The  Court  may  eet  aside  a  report  of  viewers,  if  they  think  from  the 
evidence  ^e  road  could  be  laid  out  on  a  lower  grade  than  the  one  report- 
d.        London  Orov^,  Ed. 

Where  testator  bequeathed  in  trust,  for  the  separate  use  of  his  daughter 
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S.,  to  be  paid  to  her  at  inch  times  as  she  may  require,  her  receipt  only  to 
he  a  discharge,  the  trustee  to  keep  the  same  infested  so  long  as  it  remain- 
ed in  his  hands,  with  a  power  to  S.  to  appoint  by  will,  **  in  case  she  should 
die  without  having  withdrawn  the  legacy  from  the  hands  of  the  trustee'* 
tiien  orer.  Hdd :  there  was  an  implied  power  in  S.  to  demand  and  re- 
ceire  the  principal  sum  during  the  husband's  life.     Ckritman  t.  Wagner. 

Jait.  15. 

An  acceptance  of  the  provisions  of  a  will  estops  a  party  from  disputing 
the  right  of  testator  to  dispose  of  property  belonging  to  his  devisees. — 
Pre$Um  v.  Janes. 

Testator  devised  part  of  his  own  land  and  part  of  that  which  had.be- 
longed  to  his  wife,  to  his  son  B.,  and  the  residue  of  his  wife's  land  he 
directed  should  be  enjoyed  by  his  son  J.,  to  whom  he  also  devised  other 
land.  He  also  directed  that  in  the  event  of  J's  marriage,  and  having  chil- 
dren, 6.  should  make  J.  a  title  for  B's  share  of  their  modier's  land.  B. 
and  J.  accepted  the  provisions  of  the  will.  B.  has  thereby  acquired  title 
to  so  much  of  the  wife's  land  as  was  devised  to  him.    lb, 

Deposite  nijtes  taken  by  a  mutual  insurance  company,  from  the  mem- 
bers of  the  corporation,  bearing  interest,  are  taxable  for  county  purposes 
as  monies  at  interest.    Fire  Ins,  v.  Northampton  Co* 

And  so  of  stocks  in  which  premiums  paid  by  the  insured  are  invest- 
ed,   lb. 

The  surplus  fund  of  a  bridge  company,  (incorporated,)  invested  in 
mortgages  or  bank  stock,  is  taxable  for  State  and  county  purposes,  altho' 
the  dividends  on  the  stock  of  the  company  are  also  taxed  for  the  same 
purposes.    Easton  Bridge  v.  The  (Jounty, 

One  found  an  habitual  drunkard,  cannot  revive  a  debt  banred  by  the 
statute  of  limitations.    HannunCs  Appeal. 

Jar.  16. 

A  foreign  attachment  suspends  the  interest  on  so  much  of  the  debt  at- 
tached, as  will  be  required  to  satisfy  the  plfTs.  demand,  whether  the  deft 
bo  the  real  owner  of  the  debt  or  not ;  if  a  debt  is  wrongfuUy  attMhed,  the 
owner  has  his  remedy  over  against  the  plfT.  in  the  attachment.  Mackey 
V.  Hodgson. 

Under  the  act  of  1836,  garnishees  in  Foreign  Attachments  are  not  en- 
titled to  any  allowance  for  their  trouble,    lb. 

Jan.  20. 

Where  land  was  conveyed  to  trustees  and  their  successors,  to  erect  a 
school  house  for  the  perpetual  use  of  the  parties,  to  the  deed  and  the  in- 
habitants residing  nearer  to  that  school  than  any  other,  and  such  other 
persons  as  the  inhabitants  might  see  fit  to  admit,  a  charity  is  created  which 
is  not  divested  by  non-user  for  more  than  seventeen  years,  after  a  school 
house  had  been  erected  by  contribution  and  used,  and  a  re-entry  by  the 
grantor.     Wright  v.  Linn. 

Permanency  is  not  essential  to  constitute  a  charitable  gift.     lb. 
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IStm  {)nblt  cations. 

A  Treatise  05  the  Law  or  Evideuce,  by  Simon  Greenleaf,  LL.  D., 
Emeritus  ProfetBor  of  Law  in  Hanrard  University.  Volume  1.  Fourth 
Edition.  Boston :  Charles  C  Little  and  James  Brown.  London : 
Sterens  and  Norton.  194  Fleet  Street,  mdcgxlviii. 

It  affords  us  much  pleasure  to  announce  this  new  edition  of  this  most 
excellent  Treatise.  When  the  learned  Professor's  first  edition  was  given 
to  the  profession,  it  was  reviewed,  we  believe  by  Mr.  Sumner,  of  Boston, 
who  thus  speaks  of  it : 

*' Professor  Greenleaf  has  taken  a  difficult,  important,  and  interesting 
branch  of  our  law.  and  ti'eated  it  with  originality,  clearness,  neatness, 
method,  completeness,  and  learning.  His  work  will  be  the  most  agree- 
able manual  tor  the  student,  introducing  him  to  the  principles  of  the  law 
of  evidence,  at  the  same  time  tlist  it  will  engage  the  attention  of  the  prac- 
titioner, and  render  him  most  esseotial  aid  in  tlie  applic4itiou  of  the  rules 
to  the  affairs  of^actual  life.  It  is  not  necessary  to  say,  in  enhancement 
of  its  merits,  that  it  will  supersede  all  other  works  on  the  same  subject; 
but  we  should  fail  in  justice  to  the  learned  author,  and  in  expressing  our 
high  opinion  of  his  work,  if  we  did  not  frankly  declare,  after  a  careful  ex- 
amination of  it,  that  no  other  work  on  the  subject  can  be  of  equal  value 
to  tlie  American  lawyer,  and  that,  wherever,  in  our  broad  couuti-y,  the 
common  law  is  administered,  Professor  Greenleaf  *s  Treatise  on  tlio  Law 
of  Evidence  will  be  studied  and  referred  to  aUke  by  the  student  and  prac- 
titioner."—J  w.  Jur,  Vol.  27,  ;).  237. 

The  universal  voice  of  our  profession  has  folly  confirmed  the  judg- 
ment of  the  critic.  Wherever  reviewers,  text  writers,  or  jurists  have 
had  occasion  to  mention  this  book  but  one  opinion  has  been  expressed. — 
Vide  1  Duer  on  Ins.  170  note.  Joy  on  Confessions.  App.  B.  Warren's 
Law  Studies  765.  1  Penn.  Law  Jour.  158.  Mcntz  v.  Detweiler  8 
Watts  &  Serg.  378.  Few  books  have  met  with  more  universal  favor  both 
at  home  and  abroad.  This  new  edition  is  not  a  mere  reprint :  there  are 
substantial  additions :  tho  text  is  carefully  revised  and  some  verbal  cor- 
rections mailu ;  and  all  tho  late  decisions  made  in  England,  Ireland  or 
America,  are  added. 

We  deem  it  nut  improper  to  notice  in  this  connexion,  a  Treatise  on  the 
Law  of  Evidence,  by  John  Pitt  Taylor,  Esq..  of  the  Middle  Temple, 
printed  by  Maxwell,  in  London,  1(^48,  and  to  republish,  without  comment, 
tlie  following  remarks  from  1  Monthly  Law  Reporter,  pp.  136-37  : 

**  On  a  careful  examination  of  this  work,  it  appears  that  the  arrange- 
ment is  borrowed  from  Mr.  (ireciileaf.  This,  of  itself,  is  no  inconsiderable 
part.  So,  also,  are  all  the  quotations  from  the  Roman  law.  Besides 
these,  there  are  many  pussagetf  which  are  taken  bodily  without  any  ac- 
knowledgment.    iH  t)91  sections,  which    compose  the  first  volume,  178 
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are  eopM  eidier  entirelj  or  in  fliibstance  from  Mr.  Oreonleaf.  Parti  of 
▼ery  muij  otheri  are  taken  frora  the  same  source.  Mr.  Taylor's  addi- 
tftgos  consists  of,  1st  English  statotes  and  rules  of  practice,  not  recognized 
in  the  United  States;  2nd— some  farther  illostrations  by  additional  cases 
of  the  principles  stated  by  Mr.  Greenleaf ;  and  3rd — some  few  modifica- 
tions Of  the  same  principles.  It  does  not  appear  that  he  has  doToloped 
any  new  role  of  evidence.  To  say  that  Mr.  Taylor's  work  wiD  not  be 
Qsefhl  to  the  pnrfesslon  in  England,  would  be  to  condemn  Mr.  QreenleaTs 
Treatise ;  for  the  latter  is  so  completely  reproduced  in  the  former,  that 
it  would  be  difficult  to  accord  praise  to  the  one  which  is  not  due  also  to 
the  other.  The  American  professor  may  regard  his  English  exposition 
as  an  alter  ego.  So  fiir  as  we  hafe  been  abfo  to  examine  Mr.  Taylor's 
additions  and  amfdifications,  we  consider  them  as  well  calculated  for  Eng- 
lish practitionerB,  althourii,  in  many  respects,  irrelevant  in  our  country. 
In  his  aroropriation  of  Mr.  Greemears  labors,  Mr.  Tayk>r  has  improv- 
ed upon  the  example  of  Mr.  Theobald,  who,  some  years  ago,  converted 
Mr.  Justice  Story's  Commentaries  on  Bailments  into  notes  to  an  English 
edition  of  Sir  William  Jones'  litUe  book  on  that  subject.  Mr.  Theobald's 
course  excited  some  severe  strictures  at  the  time.  Some  hard  words 
were  used  with  regard  to  him.  He  was  caUed  a  **  literary  pirate,"  and 
a  law  of  international  copy  ris^t  was  invoked  to  shield  American  authors 
from  the  affsressions  of  such  lawless  rovers.  Mr.  Theobald  did  not  go  so 
hx  88  Mr.  Taylor.  The  latter  has  done  to  an  American  author  what 
he  would  not  have  ventured  to  do  towards  any  English  writer.  The 
summary  process  of  injunction  would  have  protected  the  latter.  Of 
eouree,  in  our  own  country,  Mr.  Taylor's  work  cannot  be  published  or 
•old.  But,  in  the  absence  of  any  law  of  international  copy  right,  his  course 
in  Endand  is  open  to  censure  only  in  the  tribunals  of  criticbm."  1  Month 
Law  Rep.  135. 


A  Law  Dictioii aet,  adapted  to  the  Constitution  and  Laws  of  the  Uni- 
ted States  of  America,  and  of.  the  several  States  of  the  American 
Union ;  with  References  to  the  civil  and  other  ^toms  of  Foreign 
Law.  By  Joseph  Bouvier.  Third  edition,  much  improved  and  en- 
torged.  Vol.  L  Philadelphia:  T.  6i  J.  W.  Johnson,  Law  Booksel- 
lers.   1848. 

We  are  well  satisfied  to  see  a  new  and  greatly  improved  edition  of  this 
excellent  and  popular  law  dictionary.  The  very  first  edition  met  with 
many  marks  of  fitvor  from  the  profession  generally^ 

All  who  know  the  learned  author's  habits  of  active  and  severe  applica- 
tion, can  bear  testimony  to  the  faithfulness  and  unwearied  assiduity  with 
which  the  irksome  labor  of  compiling  these  volumes  has  been  performed. 
The  origin  of  this  work  is  thus  stated  in  the  author's  preface.  /  *'  To  die 
difficulties  which  the  author  experienced  on  his  admission  to  the  bar,  the 
present  publication  b  to  be  attributed.  His  endeavors  to  get  forward  in 
his  profession  were  constantly  obstructed,  and  his  effi>rta  for  a  long  time 
frustrated,  for  want  of  that  knowledge  which  his  elder  brethren  of  the 
bar  seemed  to  possess.    To  find  among  the  reports  and  the  various  trea- 
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tiset  on  the  law  the  object  of  his  inquiry,  was  a  dif)icult  task ;  he  was  in 
a  labyrinth  without  a  guide :  and  much  of  the  time  which  was  spent  in 
finding  his  way  out,  might,  with  the  friendly  assistance  of  one  who  was 
acquainted  with  the  construction  of  the  edifice,  have  been  saved,  and 
more  profitably  employed.  He  applied  to  law  dictionaries  and  digests 
within  his  reach,  in  the  hope  of  being  directed  to  the  source  whence  they 
derired  their  learning,  but  he  was  too  often  disappointed ;  they  seldom 
pointed  out  the  authorities  where  the  object  of  his  inquiry  might  be 
fiound."  A  work  was  much  needed  to  remedy  these  defects  and  difficul- 
ties that  must  beset  all  students  in  our  profession,  in  the  commencement 
of  their  career — and  such  a  work  tlie  judge  has  furnished  us. 

This  third  edition  is  more  valuable  than  either  of  its  predecessors. — 
Very  many  of  the  articles  have  been  re-written  and  more  than  twelve 
hundred  new  subjects  added.  About  one  thousand  were  added  to  the  se- 
cond edition,  and  about  one  half  the  articles  in  that  edition  re- writ  ten. — 
Any  one  by  a  careful  comparison  of  the  several  editions  will  trace  the 
most  marked  improvements  in  each  succeeding  pubUcation. 

Under  Abbreviation,  about  1700  abbreviations  are  given,  most  of  them 
in  common  use,  which,  without  the  assistance  here  given,  would  puzzle 
not  only  the  student,  but  the  practicing  lawyer  whose  business  it  has  been 
to  read  them  during  the  course  of  his  professional  life.  Many  of  those 
used  by  the  civilians,  have  also  been  given,  which  leaves  little  to  be  de- 
sired on  this  subject. 

There  is  also  an  index  to  these  volumes  which  will  greatly  facilitate  re- 
ference, and  is  a  valuable  improvement.  We  are  glad  lo  see  the  clumsy 
and  not  very  useful  Norman  Dictionary  left  out  and  abandoned. 

The  whole  book  is  highly  satisfactory  ;  it  is  equally  creditable  to  autlior 
and  publisher.  The  typographical  execution  is  very  good  and  deserves 
commendation.  The  page  is  larger  than  in  fonuer  editions,  and  compri- 
ses more  matter  without  encumbering  tlie  volume  and  giving  it  a  clumsy 
look.  We  commend  these  truly  useful  labors  of  the  learned  Judge  to 
our  brethren  of  the  bar  as  well  calculated  to  be  substantially  useful. 


Reports  of  Cases  argued  and  determined  in  the  Supreme  Court  of 
Errors  of  the  State  of  Connecticut.  Prepared  and  published  in  pursu- 
ance of  a  Statute  Law  of  the  State.  By  Thomas  Da^*.  Volujiie  V. 
Second  edition,  with  Notes  and  References.  New  \  ork :  Published 
by  Banks,  Gould  6c  Co..  144  Nassau  Street,  and  Gould.  Banks  AcGouM. 
104  State  Street,  Albany.     1846. 

We  have  already  noticed  the  preceeding  volumes  of  tliis  reprint ;  and 
take  great  pleasure  in  assuring  the  profession  that  tliis  volume  is  of  the 
same  character  as  those  heretofore  printed.    Vide  1  Am.  Law  Jour.  272 
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ttnitcb  States  dbtrict  Court^^in  ^^rmiraltQ. 

9TILB3  9.  THE  8TBAMB0AT  JOHN  aTEVENS.^COLLWON. 

Where  ft  Tatwl  ii  Ijing  near  to,  bat  not  moored  at  the  wharf,  and  not  in  abao- 
late  coDtaot  with  the  wharf,  or  with  vettela  at  the  wharf,  without  a  aignal  lif  ht 
hoisted  on  dark  nights,  and  with  her  boom  rigged  oat^board,  the  moit  take 
the  cooieqaences  of  a  coUiiion  with  another  Teisel  moving  prudently  to  her 
aocostomed  birth. 

The  libel  alleged  that  on  the  first  of  Novembery  1847, 
the  iloop  was  moored  safely  to  the  pier  or  wharf,  and  that 
about  9  o'clock  in  the  eveningy  the  steam-boat  was  ob- 
served coming  down  the  river,  the  tide  being  at  flood, 
that  there  was  sufficient  time  and  tide  for  the  steam-boat 
to  be  kept  clear  of  said  sloop,  that  the  sloop  was  lying  at 
her  moorings  and  eoold  not  possibly  get  ont  of  the  way, 
that  there  was  room  for  the  steam-boat  to  pass,  yet  the 
said  steam-boat  kept  her  coarse  and  ran  with  great  force 
against  the  sloop  and  did  the  damage  complained  of* 

The  answer  denied  that  the  sloop  was  safely  moored, 
and  that  there  was  room  sufficient  to  pass  in  the  regular 
and  accustomed  channel,  and  in  the  usual  and  proper 

Vol.  VIII. — 23. 
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manner  of  navigation,  by  reason  of  the  obstraction  af^ 
forded  by  the  improper  mooring  or  anchoring  of  the  said 
sloop  ;  and  it  further  alleged  that  the  said  sloop  had  not 
a  visible  signal  light  as  is  required  by  law  ;  and  that  her 
boom  wa9  rigged  out-board  instead  of  in-board,  and  that 
these  were  the  causes  of  (he  collision,  and  that  the  im- 
proper mooring  of  the  sloop  w^s  the  sole  cavse  of  the 
collision. 

Jno.  Fallon,  for  Libellant.  Fisher  &  Ilazlehurst  for 
the  Respondents. 

The  opinion  was  delivered  by  Kane,  J. 

''  The  Steamer  John  Stevens,  approaching  her  landing 
place  on  the  Delaware  obliquely  from  the  channel,  at 
night,  and  against  the  tide,  with  her  steam  shut  ofl^  and 
her  headway  nearly  arrested,  when  within  a  distance  con- 
siderably less  than  her  length  from  the  head  of  the  wharf 
at  which  she  was  to  come  to,  encountered  a  small  vessel, 
which  had  temporarily  taken  a  position  near  the  wharf 
immediately  above,  while  waiting  for  a  change  of  tide  to 
drop  down  to  her  berth.  The  boom  of  the  schooner 
struck  the  wheel-house  of  the  steamer,  passed  through 
the  side  of  the  cabin,  and  damaged  it  considerably.  In 
return  the  boom  was  broken  by  the  collision,  and  the 
schooner  received  other  injuries.  The  owner  of  the 
schooner  files  this  libel,  and  asks  damages  against  the 
steamer." 

**  The  schooner  was  not  at  the  wharf,  and  she  had  no 
signal  lamp  hoisted — this  is  admitted  on  all  hands,  though 
the  witnesses  in  speaking  of  her  distance  from  the  wharf, 
vary  from  five  to  sixty  feet.  She  was  heading  against  the 
tide,  at  anchor,  whether  otherwise  fully  moored  or  not — 
but  either  she  was  not  moored  to  the  wharf  by  a  hauser 
from  the  stern,  or  her  boom  was  not  rigged  in— one  or  the 
other — for  had  her  stern  been  steadied  and  secured  as  the 
libellant's  witnesses  say  it  was,  and  had  her  boom  been 
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rigged  in^  the  steamery  moving  obliquely  towards  the 
eity,  conld  not  by  any  possibility  have  come  in  contact 
with  the  end  of  the  boom. 

<'  Nowy  without  deciding  whether  a  vessel  is  to  be  re- 
garded as  at  anchor  in  the  stream  so  as  to  be  bound  to 
show  a  light,  when  although  in  the  tide  way  and  at  an- 
chor, she  is  within  mooring  distance  of  a  wharf,  and  at- 
tached to  it  by  appropriate  fasts ;  I  have  no  hesitation  in 
saying,  that  a  vessel  so  placing  herself,  not  in  absolute 
contact  with  the  wharf,  or  with  the  vessels  at  the  wharf, 
but  at  some  distance  from  it  or  them,  roust  take  the  con- 
sequences of  a  collision,  if  she  allows  her  boom  at  night 
so  to  project  over  her  side,  as  to  infringe  against  a  vessel* 
which  is  moving  prudently  to  her  accustomed  berth. 

**The  libel  must  therefore  be  dismissed;  each  party 
will  bear  his  own  costs.    label  dismissed.*' 


Crawford  Common  PUa$^  Case  Stated^  fyc.  Nov.  25,  1848. 

EUZA  HOUSEL'S  ADM'R6*«v.  JOSEPH  H0U8EL*8  ADM'RS. 

In  the  OMa  of  ft  marrUge  prior  to  the  ect  pf  11th  April,  1848,  ftnd  the  deftth 
of  the  hatbend  in  October  following,  ftnd  the  wife  sobteqaently,  the  penonftl 
propertj  of  the  wife,  retntiDiDg  in  fpecie  on  the  premifee  of  the  htiebend  at 
the  time  of  hit  death,  goes  to  hia  representativea,  notwithatandiog  the  act  of 
1848. 

The  pliTs  and  deft*s.  intestates  were  husband  and  wife, 
married  prior  to  the  act  to  secure  the  rights  of  married 
women,  passed  11th  April,  1848,  (Pamph.  L.  536.)  The 
wife,  at  tfie  time  and  prior  to  the  marriage,  owned  and 
possessed  certain  articles  of  personal  property,  goods 
and  chattels,  such  as  sheep,  cows  and  household  furni- 
ture. This  property  remained  in  specie  on  the  premises 
of  the  husband  at  the  time  of  his  death,  in  October  1848. 
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The  wife  died  subsequently.    The  question  was,  are  the 
iJff's  or  deft's.  entitled  to  this  property. 

The  opinion  of  the  Court  was  delivered  by  Church, 
President. 

To  determine  this  case  aright,  we  must  first  determine 
what  title  to  or  interest  in  the  personal  property  in  pos- 
session of  the  wife  at  the  time  of  marriage,  does  the 
husband  acquire  immediately  upon  and  by  virtue  of  the 
marriage. 

The  uniform  language  of  all  authority  upon  the  subject 
from  Liitleton^okd  the  Year  Bookie  down  to  the  passage  of 
the  act  of  11th  of  April  last,  is  that  all  chattels  personal, 
the  property  of  the  wife,  which  she  has  in  possession  at 
the  time  of  marriage,  in  her  own  right,  are  vested  imme-* 
diately  thereupon  absolutely  and  entirely  in  the  husband, 
and  on  his  death  go  to  his  personal  representatives,  al- 
though be  have  no  actual  possession  during  coverture. — 
The  marriage  itself  is  a  contract  by  which  the  woman 
makes  an  absolute  and  unqualified  gift  to  the  man  of  both 
her  person  and  her  personal  chattels  in  possession,  to- 
gether with  the  right  of  reducing  her  choses  in  action  to 
his  possession,  which  when  done  during  coverture,  vests 
in  him  the  entire  property  therein  alone.  Hence  it  is 
clear  that  when  the  property  is  so  vested,  the  Legislature 
have  no  power  to  divest  it,  even  if  they  attempt  to  do  so. 
However,  this  may  have  been  intended  by  the  act  in 
question,  I  tliink  a  careful  reading  of  it  indicates  clearly 
that  the  language  and  terms  used  makes  it  prospective  in 
its  operation  entirely,  if  not  as  to  the  marriage  it  clearly 
is  with  regard  to  the  time  the  woman  acquires  the  prop- 
erty. Any  other  construction  would  seem  to  be  a  direct 
violation  of  the  Bill  of  Rightt.   . 

Judgment  must  be  entered  for  defendants  upon  this 
case  stated. 
Derrickson  for  plfRs.,  Finney  for  defls. 
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In  iirrt  lubinal  Oietrict  of  {Irnnsnbama. — pi)U*a. 

niROB  BUTLBR,  UBBLLANT,  m.  FRAN0B8  ANN  BUTLBR, 
RB8P0NDBNT. 


1.  A  rtapoadant  wko  daaiM  tho  laatcrial  allegtttioiM  ia  a  libel  for  Divovea, 
Mid  clauM  io  writiiif  a  trial  hj  jmy,  hat  a  right  to  tacli  trial. 

2.  Tko  "  nmtmakh  eatut^'  which  will  jottify  wife  or  husband  in  quittkif  aad 
abandoning  each  other  it  that,  and  only  that  which  woald  entitle  the  party  to 
eeparating  hSm  or  henelf  to  a  dirotce. 

9.  The  trrntUp,  within  the  Peanejlrania  Slatate,  which  eetitlee  a  wiih  to  a 
diforaa  from  b«  hnebaad,  ie  aelnal  pereooal  Tiolenoe,  or  the  reaeonable  apfra- 
heneion  of  it ;  or  eoch  a  coiuae  of  treatment  at  endangen  her  Lira  or  health, 
and  renders  co-habitation  nniaie. 

The  opinion  of  the  Coart  was  delivered  by  Kino,  Pres- 
ident** 

The  libellant  in  his  libel,  which  is  in  the  brief  and  sen- 
tentious form  peculiar  to  oar  practice,  sets  forth  that  his 
wife,  the  r espondenti  did,  in  violation  of  her  matrimonial 
obligiationsy  on  the  11th  of  September,  1845,  wilfnllj, 
maliciously,  and  without  reasonable  cause,  desert  and 
absent  herself  from  him,  and  his  habitation,  and  since  that 
time  has  continuously  persisted  in  such  desertion  and  ab- 
sence. It  concludes  with  a  prayer  for  the  divorce  from 
the  bond  of  matrimony,  given  by  the  act  of  Assembly  to 
the  injured  party,  under  such  circumstances.  To  this 
libel,  tikt  respondent,  Frances  Ann  Butler,  has  answered 
— in  which  ajiswer  she  first  denies  that  on  the  11th  day 
of  September,  1845,  or  at  any  other  time  before  or  since, 
she  had  wilfully  and  maliciously  deserted  and  absented 
herself  from  the  libellant  and  his  habitation*    She  then 


*The  opiniafi  of  the  Coart  containfl  all  ibe  fkctf  necenaty  for  m  correct  nnderrtand- 
iae  of  the  pfinoiplet  decided;  bet  to  thote  who  detiio  more,  we  woald  eay  that  the 
jJhd,  the  Answer,  Narrative  of  domeitio  trocblei,  and  the  Correstpondenre  between 
the  pertiei  will  be  ibaad  in  detail  in  tlic  Home  Joomal  for  Dec.  16Ui,  1849. 
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proceeds  to  state,  that  it  was  true,  and  that  she  therefore 
admits,  that  she  did  leave  and  absent  herself  from  the 
habitation  of  the  libellant  on  the  10th  day  of  September, 
1845,  and  that  she  has  ever  since  remained  so  absent. — 
But  she  denies  snch  leanng  and  absence  to  have  been  de- 
sertion. First:  Because  for  a  long  time  previons,  the 
libellant  had  separated  himself  from  her  as  a  husband, 
and  because  of  his  wrongful  and  unlawful  conduct  to- 
wards her  while  in  his  habitation,  which  would  have  jus- 
tified her  in  quitting  it  without  incurring  the  legal  conse- 
quences of  desertion.  Second:  Because  she  had  the 
assent  and  license  of  the  libellant,  so  to  quit  his  habitation 
and  absent  herself  from  it,  and  his  subsequent  approval 
and  acquiescence  therein  ;  and  also,  because  his  conduct 
to  her  for  a  long  space  of  time  before  she  so  quitted  and 
absented  herself,  was  designed  and  calculated,  and  such 
as  to  force  her  therefrom.  Third :  Because  she  would 
have  been  justified  in  so  absenting  herself  without  such 
license,  approval,  acquiescence,  or  design,  by  the  libel- 
lant*s  cruel  treatment  of  her,  and  by  such  personal  indig- 
nities offered  by  him  to  her  as  rendered  her  condition 
intolerable  and  life  burdensome.  She  then  '*  craves  leave 
to  submit"  what  she  terms  a  "  narrative  in  support  of 
these  allegations,"  which  "  narrative,"  with  its  subjoined 
exhibits,  occupies  near  sixty  printed  pages.  At  the  con- 
clusion of  this  narrative,  she  asks  that  her  cause  may  be 
tried  by  a  jury,  on  an  issue  or  issues,  to  be  framed  for 
that  purpose  ;  a  right  given  to  her  by  act  of  Assembly. 

Independent  of  this  historical  sketch  of  matrimonial 
discords,  the  answer,  like  the  libel,  would  have  been  in 
perfect  concord  with  our  simple,  facile  and  convenient 
practice  in  the  administration  of  the  Divorce  Laws.  It 
would  have  been  the  brief,  but  clear  and  precise  assign- 
ment of  causes,  why  the  respondent  had  quitted  and  ab- 
sented herself  from  the  common  habitation,  and  the  ne^ 
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Ration,  that  such  quitting  and  absence  was  a  wilful  and 
malicious  abandonment  of  her  marriage  duties.  The  par- 
ties would  thus  have  reached  a  complete  issue,  and  the 
cause,  according  to  our  practice,  been  ripe  for  a  hearing, 
either  before  the  Court,  if  a  jury  trial  had  not  been  asked, 
or  before  a  jury,  if  such  a  claim  had  been  interposed. 

Previous,  however,  to  proceeding  to  trial,  the  libellant 
would  have  had  the  right  to  demand,  and  receive  of  the 
respondent,  a  written  specification  of  the  acts  of  cruelty, 
or  other  circumstances,  by  which  she  proposed  support- 
ing her  general  allegations ;  with  the  times,  places,  and 
circumstances  of  their  occurrence,  as  far  as  these  could 
be  reasonably  and  practically  given.  The  giving  of  such 
notice  would  not  have  made  the  facts  contained  in  it  evi« 
deuce  of  eourse  in  the  cause.  On  the  trial,  all  such  mat- 
ters as  should  have  been  deemed  inadmissible  on  the 
ground  of  irrelevancy  or  inadequacy,  could  have  been 
objected  to  when  offered,  and  would  have  been  admitted 
or  rejected  by  the  Judge  who  presided  at  the  trial,  ac- 
cording as  he  considered  the  objections  taken  valid  or 
otherwise. 

Why  this  course  has  not  been  pursued — this  regular, 
usual  and  orderly  course,  arises  from  the  useless  intro- 
duction of  Mrs.  Butler's  *<  narrative^'  into  the  answer, 
which  the  libellant  seeks  to  treat  as  if  it  were  a  respon- 
sive allegation,  in  an  English  Ecclesiastical  Court.  lu 
these  Courts,  facts  intended  to  be  relied  upon  by  parties 
to  divorce  cases,  are  stated  in  the  pleadings  at  length ; 
broken,  however,  into  separate  portions,  technically  term- 
ed ArUdei;  in  which  the  facts  are  alleged  under  separate 
heads,  according  to  the  subject  matter^  or  the  order  of 
time,  in  which  they  have  occurred.  Before  such  articles 
are  admitted  to  proof,  it  is  competent  to  the  adverse  par- 
ty to  object  to  their  admission,  either  in  whole  or  in  part ; 
in  the  wkolCf  when  the  facts  altogether,  if  taken  to  be 
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true,  will  not  entitle  the  party  propounding  the  articles, 
to  the  demand  which  he  makes,  or  to  support  the  defence 
which  he  sets  up  ;  in  part,  if  any  of  the  facts  pleaded  are 
irrelevant  to  the  matter  in  issue,  or  could  not  be  proved, 
by  admissible  evidence,  or  are  incapable  of  proof. 

These  objections  are  made  and  discussed  before  the 
Ecclesiastical  Judge,  who  admits  an  article  to  proof,  or 
rejects  it,  according  as  he  may  be  of  opinion,  that  it  ex- 
hibits a  legal  cause  of  complaint,  or  proposes  to  offer 
legal  proof  of  such  a  legal  cause,  or  othen\ise.  If  the 
parties  state  candidly  the  facts  capable  of  proof,  they  can 
thus  take  the  opinion  of  the  Judge,  in  the  first  instance, 
whether  in  such  a  case  as  tlie  one  proposed  to  be  proved, 
the  party  complaining  has  any  legal  remedy  for  his  sup- 
posed wrong;  or  whether  the  testimony  by  which  he 
proposes  establishing  it,  is  relevant  or  adequate  for  that 
purpose. 

From  the  decision  of  tlie  Ecclesiastical  Judge,  admits 
ting  or  refusing  proof  of  an  article,  an  appeal  lies  to  a 
higher  tribunal.  The  libellant,  as  has  been  observed 
treating  the  "  narrative"  introduced  into  the  answer  as  a 
responsive  allegation  in  an  Ecclesiastical  Court,  has  re- 
plied to  it,  first  J  by  what  he  terms  an  **  additional  allega- 
tion With  objections  to  the  defendant's  answer  and  alle- 
gation :"  second,  hy  "  responsive  and  additional  allegations 
as  to  part  of  the  defendant's  allegations ;  and  thirds  by 
"  objections  to  the  defendant's  allegations ;"  which^coun- 
ter  pleading  occupies  twenty-seven  pages  of  the  printed 
paper  book.  This,  with  the  sixty  pages  of  the  answer, 
makes  a  pretty  formidable  exhibition  of  Ecclesiastical 
Pleading,  which  it  is,  howcyer, possible,  might  be  admis- 
sible in  those  Courts.  But  we  are  in  a  Pennsylvania 
Court  of  Law,  administering  a  Pennsylvania  Statute,  the 
course  of  procedure  under  which,  has  been  familiarly 
known  throughout  the  Commonwealth,  for  a  long  series 
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of  years*  If  we  Bhould  agree  with  the  libellant,  and  treat 
the  respondent's  *' narrative"  as  a  regular  Ecclesiastical 
Responsive  allegation ;  if  we  should  reject  it,  or  order 
its  reformation,  by  directing  it  to  be  sub-divided  into 
articles :  or,  if  dispensing  with  that  form,  we  shonld  ar- 
range the  respondent's  alleged  facts  oarselves,  and  pro- 
ceed to  consider  and  decide  upon  their  relevancy,  their 
^eqoacy,  or  their  legal  capability  of  proof,  we  of  course 
fall  at  once  into  the  practice  of  the  English  Ecclesiastical 
Courts ;  and  as  there  cannot  be  two  systems  of  procedure 
under  the  same  }aw,  we  abolish  our  own.  Where  this 
change  would  end,  how  the  Supreme  Court  would  be  able 
to  revise  apr  proceedings,  whether,  if  our  judgment  in  a 
given  case  rejecting  an  article,  should  be  reversed,  that 
Court  would  take  proof  of  such  rejected  article,  or  order 
the  case  back  to  this  Court,  with  directions,  are  questions 
which  might  be  multiplied,  in  order  to  show  the  difficul- 
ties that  would  arise  from  such  a  radical  change  in  our 
practice  as  that  proposed  in  this  case.  If  any  thing  was 
wanting  to  convince  us  of  the  total  inexpediency  of 
changing  our  simple  and  convenient  system,  for  the  volu- 
minous and  expensive  one  of  Poctors  Commons,  the  re- 
cord before  us  would  furnish  a  crying  evidence  of  it.  If 
imy  would  be  benefitted  by  the  change^  which  we  doubt, 
it  certainly  woul4  not  be  the  good  people  of  this  Com- 
monwealth, whose  truest  interests  are  best  subserved 
by  laws  plainly  and  intelligibly  expressed,  administered 
through  forms  simple,  facile  and  inexpensive.  If  articled 
and  detailed  facts  are  requisite  in  an  answer,  they  must 
be  equally  so  in  the  libel,  and  such  is  actually  the  Eccle- 
siastical Practice.  Of  consequence,  by  such  a  system, 
the  volume  of  the  proceedings  must  be  immensely  ex- 
tended, the  expenses  enhanced,  determinations  delayed, 
and  relief  made  practically  inaccessible  to  those  for  whose 
protection  laws  are  specially  framed ;  the  feeble,  the  poor, 
wd  the  oppressed. 
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In  her  denial  of  the  wilful  and  malicious  desertion  charg- 
ed against  her  in  the  libel :  in  assigning  the  libellant's 
license  and  cruelty  as  justificatory  reasons  for  her  depar* 
ture  from  the  common  habitation,  the  respondent  did  all 
she  was  required  to  do,  in  order  to  demand  that  this  fact 
should  be  tried  by  jury.  If  specially  called  upon  before 
such  trial  for  precise  statements  of  the  facts  intended  to 
be  relied  upon  by  her,  to  sustain  her  answer,  «and  which 
the  libellant  may  regard  as  too  generally  charged  therein, 
she  is  bound  to  furnish  them.  All  the  matter,  however, 
introduced  into  the  answer  in  the  shape  of  a  "narrative" 
is  pure  surplussage  ; — a  statement  of  facts,  some  of  which 
would  and  some  of  which  would  not  be  received  in  evi- 
dence on  the  trial.  It  is  therefore  not  the  subject  of 
exception,  either  as  to  its  form  or  substance.  Being  ex- 
traneous to  the  formal  record,  it  must  be  stricken  from  it. 
The  exceptions  of  course  fall  with  it.  The  case  is  thus 
brought  back  (o  its  true  and  simple  elements,  and  made 
to  assimilate  its  features  to  the  hundreds  of  other  analo- 
gous causes  which  occupy  the  Courts  of  the  Common- 
wealth. The  libel  will  then  charge  against  tlie  respondent, 
a  wilful  and  malicious  desertion, without  reasonable  cause, 
of  hear  husband  and  his  habitation,  persisted  in  for  two 
years.  The  answer  will  deny  sudi  wilful  and  malicious 
desertion,  and  assert  that  an  admitted  quitting  of«  and  ab- 
sence from,  the  common  habitation,  by  the  respondent, 
was  licensed  by  the  express  assent  of  the  libellant,  or 
justified  by  law  from  reasonable  causes  supervening,  viz  : 
unkind  treatment  and  cruelty  on  the  part  of  the  husband. 
The  issues  between  the  parties  under  our  practice  will  be 
thus  completely  formed,  and  ripe  for  trial  by  jury.  On 
the  trial,  the  jury  must  decide  whether  such  abandonment 
of  the  conimon  domicil  was  withthe  previous  license  and 
assent,  or  subsequent  approbation  and  approval  of  the 
bu^tband  ;  or  if  the  respondent  fails  in  establishing  this 
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poftitioD,  whether  the  nnkind  treatment  and  craelty  of  the 
husband  towards  her  was  of  that  character  which  formed 
a  reasonable  canse  for  her  departure. 

In  thus  determining  that  the  cause  has  been  submitted 
io  us,  in  a  manner  which  does  not  regularly  raise  the  ques- 
tions of  fact,  so  elaborately  discussed,  we  are  not  to  be 
understood  as  in  the  slightest  degree  expressing  any 
opinion  on  the  merits  of  the  controversy.  When  the  case 
has  been  submitted  to  a  jury ;  when  the  facts  on  both 
sides  have  been  fully  heard,  the  time  will  have  arrived 
for  such  An  expression  of  opinion.  Before^  such  ex- 
pression would  be  certainly  premature,  and  might  be 
grossly  unjust.  Indeed,  it  scarcely  could  be  otherwise 
than  unjust,  because  it  would  be  formed  on  a  one-sided 
ricw  of  the  subject. 

Here  this  judgment  might  close ;  but  as  several  legal 
propositions  have  been  discussed  before  us,  which  of  ne- 
cessity must  ajrise  on  the  trial  of  the  jury  issue,  it  is  prop- 
er we  should  express  our  opinions  in  regard  to  them,  as 
rules  for  the  future  conducting  of  the  cause. 

The  first  of  the  propositions  is  this : — Suppose  the  evi- 
dence to  establish  that  the  Respondent  left  her  husband'^ 
habitation  with  his  license  and  assent,  or  continued  her 
absence  with  his  subsequent  acquiescence  and  approval, 
what  would  be  the  legal  effect  of  either  on  the  libellant's 
cause  ?  Although  no  Court  determining  on  the  marriage 
relation,  recognizes  such  consent-separations,  as  arrange- 
ments strictly  legal ;  yet,  when  it  is  clearly  shown  that 
the  withdrawal  of  a  wife  or  husband  from  mutual  co-hab- 
itation has  been  the  result  of  inch  an  understanding  or 
agreement ;  or  where  the  withdrawal  of  one  has  received 
the  subsequent  approbation  of  the  other,  the  continuity  of 
absence  under  such  circumstances  is  not  a  '<  wilful  and 
malicious  desertion."  The  malice  of  the  desertion  arises 
from  its  being  the  perverse  act  of  the  one,  in  refusing  the 
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performance  of  the  matrimonial  obligations  and  duties, 
which  the  other  has  the  legal  right  to  require*  But  when 
such  separation  has  been  the  result  of  mutual  arrange- 
ments, and  these  clearly  established  in  proof,  then  each 
is  in  equal  fault  in  this  particular,  and  neither  can  claim 
a  legal  right  against  the  other,  in  consequence  of  an  act, 
in  which  he  or  she  has  been  an  equal  participant.  Such 
assent  or  acquiescence,  however,  are  revocable  acts. 

And  if  either  party  persists  in  a  state  of  separation  af- 
ter such  revocation,  he  or  she  thenceforth  occupies  the 
position  of  a  party  quitting  co-habitation  on  his  or  her 
own  motion.  In  the  celebrated  case  of  the  Earl  of  Weti- 
meath  vs.  The  Countess  of  Westmeaihj  2  Haggard's  Rep. 
Supplement,  a  previous  separation  by  formal  articles  was 
considered  as  not  in  any  way  affecting  the  legal  relation 
between  the  parties,  so  as  to  prevent  a  decree  for  the 
restitution  of  conjugal  rights.  As  a  deed  of  separation 
upon  mutual  agreement  on  account  of  differences,  though 
containing  a  covenant  not  to  bring  a  suit  for  restitution  of 
conjugal  rights,  such  articles  are  held  to  offer  no  impedi- 
ment to  such  a  suit.  To  this  effect  are  also  the  cases  of 
Smith  vs.  Smithy  and  Fletcher  vs.  Fletcher ^  cited  in  West- 
meath  vs.  Westmeath.  But  so  long  as  the  consent  on  which 
the  original  absence  was  founded,  or  continued  in,  is  not 
withdrawn,  a  continuity  of  the  absence  is  not  desertion 
within  our  act  of  Assembly.  Of  course,  if  either  party 
has  the  legal  right  to  separate  from  the  other,  for  causes 
which  lawfully  justify  such  separation,  and  subsequently 
a  consent-separation  takes  place  between  them  ;  a  with- 
drawal of  that  consent  by  the  aggressor,  will  leave  the 
party  aggrieved  in  no  worse  position  than  that  originally 
occupied.  A  refusal  to  renew  co-habitation,  would  be 
justified  or  otherwise,  according  to  the  state  of  things 
which  preceded  the  separation. 

The  next  question  agitated  involves  the  ronstruction 
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of  the  claase  in  the  act  of  Assembly  which  defines  deser- 
tion. This  is  said  to  take  place  **  where  either  party 
shall  have  committed  wilful  and  malicioas  desertion,  and 
absence  from  the  habitation  of  the  other,  without  reason- 
able cause,  for  and  during  the  space  and  term  of  two 
years/'  What  is  meant  by  the  phrase  '*  reasonable  causeT* 
On  the  One  hand  it  is  insisted  that  reasonable  cause  means 
such  a  cause  as  would  have  enabled  the  absenting  party 
to  have  obtained  a  divorce,  if  instead  of  quitting  co-habi- 
tation, the  latter  had  assumed  a  more  active  position  And 
asked  for  a  divorce.  On  the  other,  it  is  argued,  the  rea- 
sonable causes  of  this  law  are  not  definable  by  any  precise 
rule,  but  are  such  causes  as  in  any  case  submitted  will 
satisfy  a  court  or  jury  that  the  separation  was  a  justifiable 
act 

In  every  point  of  view  in  which  tliis  question  can  be 
examined,  it  is  one  of  grave  magnitude.  Too  liberal  a 
construction  given  to  the  words  *  reasonable  cause'  could 
not  fail  to  invite  to  separations  between  husband  and  wife, 
which  otherwise  never  might  occur.  While  a  construc- 
tion too  limited  might  subject  the  party  most  meriting 
legal  protection,  because  most  needing  it,  to  hardships 
and  suffering  which  are  revolting  to  the  feelings  of  every 
right  minded  man.  But  when  the  solution  of  questions 
of  this  embarrassing  nature  are  presented  to  public  func- 
tionaries, charged  with  the  maintenance  and  conservation 
of  social  morality,  they  always  should  be  considered  with 
reference  to  this  fundamental  truth  : — ^That  laws,  framed 
for  the  government  of  the  whole  people,  must  look  to  the 
good  of  the  whole ;  and  that  we  should  be  satisfied  with 
their  operation  when  it  best  promotes  the  general  moral 
order  of  civil  society,  even  though  in  a  particular  case  it 
may  produce  apparent  hardships.  That  the  general  moral 
order  is  best  promoted  by  discountenancing  matrimonial 
separations,  unless  for  weighty  and  substantial  causes,  i» 
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undisputed  and  indisputable  ;  at  the  same  time  the  pub- 
lic weal  is  thus  best  served  ;  the  true  interest  of  the  im- 
mediate parties,  the  happiness  and  respectability  of  theif 
common  offspring,  the  feeling  of  those  united  to  them  by 
the  ties  of  kindred  and  affection,  are  most  eflfectually  adt- 
vanced  and  protected.  Controrersies  easily  settled  in 
the  domestic  forum,  when  it  isr  known  that  the  law  ex- 
pects of  married  persons  mutual  concessions,  forbearance, 
and  even  submission  to  great  wrongs,  oAen  would,  under 
a  different  legal  system,  end  in  disastrous  and  permanent 
separations,  disgraceful  to  the  parties,  distressing  to  their 
children,  and  humiliating  to  their  friends.  **When,'' 
says  a  great  Judge,  *'  people  understand  that  they  must 
live  together,  except  for  a  few  reasons  known  to  the  law, 
they  learn  to  soften  by  mutual  accommodation  the  yoke 
which  they  know  they  cannot  shake  off;  they  become 
good  husbands  and  good  wives,  from  the  necessity  of  re- 
maining husbands  and  wives ;  for  necessity  is  a  powerful 
master  in  teaching  the  duties  it  imposes.'* 

From  this  course  of  reflection  we  are  led  to  adopt  the 
doctrine,  that  the  reasonable  cause  which  will  justify  wife 
or  husband  in  quitting  and  abandoning  each  other,  is  that, 
and  only  that,  which  would  entitle  the  party  so  separating 
him  or  herself  to  a  divorce.  This  is  the  doctrine  of  the 
English  Ecclesiastical  Courts,  which,  long  under  the  pre- 
sidency of  the  finest  minds  of  that  country,  are  rich  sour- 
ces from  which  we  may  extract  principles,  however  we 
may  differ  in  the  mode  of  applying  them.  When  in  that 
country  co-habitation  is  suspended  by  husband  or  wife, 
by  his  or  her  own  authority  merely,  without  a  sufficient 
reason  for  the  act,  the  aggrieved  party  is  entitled  to  the 
aid  of  the  Ecclesiastical  Courts,  in  enforcing  a  restoration 
of  the  duties  of  mutual  co-kabitation.  This  remedy  is 
technically  called  a  rentitution  of  conjugal  rights.  In  its  ap- 
plication it  has  ever  been  held,  that  nothing  can  be  offered 
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in  bar  to  the  wife's  return  to  her  husband,  except  such 
facts  as  would  entitle  her  to  a  divorce  in  case  she  had 
brought  a  suit  against  him  for  a  separation.  Holmei  vs. 
Holmes f  2  Lee  Reports  116 ;  Oliver  vs.  Oliver ^  1  Haggard^ 
361 ;  Consistory  Reports ;  Dysart  vs.  Dysart^  1  Robert- 
son's Ecc.  Report  106 ;  (Coote's  Practice  in  Ecc.  Courts, 
367.)  These  cases  decide  a  principal  precisely  analogous 
to  that  which  we  have  adopted.  A  principle  practical  in 
itself,  and  appreciable  by  every  one  to  whom  it  is  stated ; 
a  principle  as  well  supported  by  authority  as  recommend- 
ed by  sound  morality. 

The  opposite  doctrine,  by  creating  no  standard  by 
which  a  proposed  reasonable  cause  is  to  be  measured, 
leaves  that  to  the  arbitrament  of  the  judge,  or  the  jury  in 
each  case  as  it  arises.  Of  course  under  such  a  system, 
or  such  absence  of  all  system,  decisions  would  vary  with 
the  varying  temperaments,  characters,  and  education  of 
men.  To-day  it  would  be  decided  that  a  given  state  of 
facts  affords  reasonable  cause  for  a  wife  quitting  her  hus- 
band ;  to-morrow,  the  same  facts  before  another  tribunal, 
would  be  held  not  to  be  reasonable  cause  for  a  husband 
quitting  his  wife.  Thus  would  the  obligation  of  a  contract 
in  the  maintenance  of  which,  in  full  vigor  and  integrity, 
society  is  most  deeply  interested,  be  left  in  a  state  of  the 
most  intolerable  vagueness  and  uncertainty.  Such  a  sys- 
tem would  not  fail  to  invite  adventurers  in  this  judicial 
lottery.  But  the  opposite  doctrine,  instead  of  inviting 
separations  for  light  and  frivolous  causes,  will  render 
them  unwise  and  inexpedient,  because,  they  may  com- 
promise but  never  can  advantage  the  guilty  party.  The 
practical  working  of  such  a  doctrine  argues  most  cogent- 
ly against  its  soundness.  It  would  continually  present 
the  spectacle  of  the  abandonment  of  marital  duties  by  one 
party,  for  causes  confessedly  inadequate  to  entitle  him  or 
her  to  a  divorce ;  and  yet  so  fur  recognized  by  the  law. 
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as  to  exempt  the  party  quitting  co-habitation  from  any 
legal  liabilities  consequent  on  the  act.  It  would  be  throw- 
ing back  such  parties  on  society,  in  the  undefined  and 
dangerous  position  of  a  wife  without  a  husband,  and  a 
husband  without  a  wife.  It  would  maintain  the  marriage 
contract  in  force,  and  yet  afibrd  no  means  of  enforcing  its 
obligation  in  cases  where  it  would  be  admitted  that  no 
adequate  cause  existed  for  its  dissolution.  The  rule  tliere- 
fore,  that  repudiates  such  quasi  dissolution  of  the  matri- 
monial union,  by  the  act  of  either  husband  or  wife,  is  the 
rule  alike  of  sound  law,  right  reason,  and  social  morality. 

The  remaining  subject  of  examination  is  the  construc- 
tion of  that  clause  of  the  act  of  Assembly  which  gives  a 
divorce  to  a  wife  *^  when  the  husband  shall  have  by  cruel 
and  barbarous  treatment^  endangered  his  wife's  life,  or 
ofi'ered  such  indignities  to  her  person  as  to  render  her 
condition  intolerable  and  life  burdensome,  and  thereby 
forced  her  to  withdraw  from  his  house  and  family." — 
What  is  meant  here  by  **  cruel  and  barbarous  treatment 
endangering  life  ?" — **  indignities  to  the  person,  render- 
ing the  condition  intolerable,  and  life  burdensome  ?"  Do 
they  mean  the  positive  infliction  of  personal  sufferings,  or 
the  threat  of  them ;  or,  do  they  embrace  those  wounds 
of  the  spirit,  which  rudeness,  austerity,  petulance,  or  ill 
temper  can  inflict? 

How  far  the  idea  of  marital  cruelty  may  be  safely  car- 
ried, considered  with  regard  to  its  adequacy  to  the  legal 
separation  of  husband  and  wife,  has  been  a  subject  much 
considered  by  jurists  of  all  civilized  nations.  All  have 
felt  that  it  ought  to  be  viewed  as  a  practical  question,  af- 
fecting the  most  interesting  of  social  relations,  and  one 
not  to  be  determined  rashly  or  impulsively.  The  difficul- 
ty of  defining  the  exact  line,  between  that  which  is  legal 
cruelty,  adequate  to  separate  judicially  husband  and  wife, 
and  those  painful  domestic  broils  which  courts  cannot  rc- 
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gard  as  sufficiently  serious  for  such  intervention,  has 
always  been  admitted.  Sir  WiUiam  Scottj  in  his  great 
judgment  in  Evam  vs.  Evam^  1  Haggard  Cons.  Rep.  35, 
'<  declines  the  task  of  laying  down  a  direct  definition  of 
cruelty,''  contenting  himself  with  what  he  terms  negative 
descriptions,  which,  though  they  show  what  is  not  cruel- 
ty, he  considers  '*  perhaps  the  safest  definitions  which 
can  be  given,  under  the  infinite  variety  of  possible  cases, 
that  may  come  before  the  Court.''  Premising  that  it  is 
the  duty  and  inclination  of  Courts  to  keep  the  rule  ex- 
tremely strict,  he  declares  '<  that  the  causes  must  be  grave 
and  weighty,  and  such  as  show  an  absolute  impossibility 
that  the  duties  of  the  married  life  can  be  discharged.  In 
a  state  of  personal  danger,  no  duties  can  be  discharged ; 
for  the  duty  of  self-preservation  mast  take  place  before 
the  duties  of  marriage,  which  are  secondary  both  in  com- 
mencement and  obligation  ;  but  whatfalU  $hort  of  this  is 
with  great  caution  to  be  admitted.^* 

In  enumerating  these  negative  descriptions  of  cruelty, 
inadequate  to  justify  a  sentence  of  divorce,  he  declares 
that  **  what  merely  wounds  the  mental  feelings  is  in  few 
cases  to  be  admitted,  where  they  are  not  accompanied  by 
bodily  injury  threatened  or  menaced."  That  *'  mere  aus- 
terity of  temper,  petulance  of  manners,  rudeness  of  lan- 
guage, a  want  of  civil  attention  and  accommodation,  even 
occasional  sallies  of  passion,  if  they  do  not  threaten  bodily 
harm^  do  not  amount  to  legal  cruelty."  That  it  was  **  still 
less  cruelty,  where  it  wounds  not  the  natural  feelings,  but 
the  acquired  feelings,  arising  from  particular  rank  and 
situation ;  for  the  Court  had  no  scale  of  sensibilities  by 
which  it  could  guage  the  quantum  of  injury  done  and 
felt ;  and  therefore  though  the  Court  would  not  absolutely 
exclude  considerations  of  that  sort,  where  they  are  stated 
as  matters  of  aggravation,  yet  they  cannot  constitute 

Vol.  VIII. — ^No.  24. 
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cruelty  where  it  would  not  have  otherwise  existed/'  In 
a  summary  of  principles  in  the  same  cause  he  declares 
that  he  had  **  heard  no  case  cited  in  which  the  Court  had 
granted  a  divorce  without  proof  given  of  a  reasonable  ap^ 
prehemiam  of  bodily  Kurt ;  apprehension  being  enough ; 
for  the  Court  was  not  to  wait  till  the  hurt  was  actually 
done-^Qt  the  apprehension  must  be  reasonable,  not  an 
apprePiension  arising  merely  from  an  exquisite  and  dis- 
eased seBstt>ilfty  of  mind/*  In  Oliver  vs.  Oliver f  1  Hag- 
gard Const.  Reports  361,  he  declares  **  that  words  of 
merepresemt  irritation,  however  reproachful,  will  not  ena« 
ble  the  Court  to  pronounce  a  sentence  of  separation.—' 
Words  of 'menace,  importing  the  actual  danger  of  bodily 
karm,  will  justify  its  interposition.*'  In  Holden  vs.  flo^ 
den^  1  Haggard  Const.  Re])orts453,  he  says  ^^  every  thing 
is  in  legal  construction  cruelty  which  tends  to  bodily  harm^ 
and  in  that  manner  renders  co-habitation  unsafe ;  wherever 
there  is  tendency  only  to  bodily  mischief,  it  is  a  peril 
against  which  the  wife  must  be  protected ;  because  it  is 
unsafe  for  her  to  continue  in  the  discharge  of  her  conju- 
gal duties.*'  In  Harris  vs#  Harris^  1  PhiUimore  111,  he 
says  that  "  it  is  not  the  habit  of  the  Court  to  interfere  in 
mere  domestic  quarrels ;  there  must  be  something  which 
makes  co-habitation  unsafe."  In  Waring  vs.  Waringy  2 
PhiUimore  132,  he  asserts  the  *'  definition  of  legal  cruelty 
is  that  which  may  endanger  the  life  or  health  of  the  party." 
In  this  case  he  adds  to  his  previous  enumeration  of  nega- 
tive descriptions  of  cruelty,  the  charge  against  the  hus- 
band of  forbidding  to  his  wife  any  intercourse  with  her 
own  family.  '*  For,"  says  he,  **  although  it  might  be  a 
harsh  exercise  of  the  husband's  authority,  yet  he  might 
be  justified  in  denying  such  intercourse ;  that  although  a 
woman  might  be  amiable,  her  connexions  might  not  be 
so ;  that  there  might  be  many  reasons  to  justify  a  husband 
in  denying  such  intercourse ;  and  that  though  it  might  be 
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haraht  it  would  be  going  too  far  for  the  Court  to  inter* 
fere/'  Although  in  the  view  of  this  true  founder  of  the 
modern  English  law  of  divorce,  for  the  cause  of  cruelty, 
causes  which  involve  the  life  or  health  of  the  sufferer, 
are  essential  to  justify  the  intervention  of  the  Court,  he 
cautiously  avoids  saying,  that  these  results  can  in  the  eye 
of  the  law  only  flow  from  actual  personal  violence  or  the 
threat  of  it 

In  selecting  causes  of  ordinary  occurrence,  which  he 
repudiates  as  inadequate  to  constitute  legal  cruelty,  he 
leaves  himself  uncommitted  as  to  the  '<  infinite  variety  of 
possible  cases  which  might  come  before  the  Court"  un- 
der this  head.  In  rejecting  **  what  merely  wounds  the 
mental  feelings"  he  confines  himself  to  that  which  is  *  not 
accompanied  with  bodily  injury  either  actual  or  menaced/ 
In  pronouncing  that  "  mere  austerity  of  temper,  rudeness 
of  manner,  a  want  of  civil  attention  and  accommodation, 
and  even  occasional  sallies  of  passion,"  are  in  themselves 
insufficient  causes,  he  speaks  of  those  which  do  not 
*<  threaten  bodily  harm."  When  in  Holdenyn.  HoUen^  he 
describes  as  legal  cruelty  ^^  every  thing  which  tend$  to 
bodily  harm,  and  in  that  manner  renders  co*habitation 
unsafe,"  he  does  not  limit  the  otherwise  generality  of 
this  language  by  an  imprudent  attempt  at  defining  what 
would  be  such,  under  all  possible  circumstances.  And 
when  in  Waring  vs.  Waring  he  apparently  departs  from 
the  cautious  path  he  had  previously  marked  out  for  him- 
self, and  attempts  to  define  affirmatively  legal  cruelty,  he 
does  so  in  language  sufficiently  broad  to  leave  his  former 
positions  unshaken.  It  is  to  be  that  which  ^'  may  endanr 
ger  the  life  or  health  of  the  party. *^  In  Westmeath  vs.  West' 
meathf  Sir  Christopher  Robinson^  observing  on  the  past 
cases,  says  in  his  conclusion  from  them  all,  '^  that  the  Ec- 
clesiastical Courts  have  hitherto  been  uniformly  strict  in 
requiring  proo/  of  actual  infury  or  of  real  apprehension  of 
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injury^  as  it  may  affect  the  safeijf  or  keaUk  of  the  person, 
to  justify  divorce  on  the  groand  of  croelty/'  Bat  still  we 
do  not  anderstand  this  Judge  as  saying  that  personal  or 
threatened  personal  violence,  are  the  only  faaicts  which 
could  afford  the  evidence  necessary  to  establish  this  state 
of  things  in  any  and  every  case. 

In  NeUd  vs.  Ncild^  4  Haggard,  Consistory  Reports  265, 
Dr.  LushingtoHf  the  presiding  Judge,  held,  that  **the 
main  test  to  be  applied  to  the  consideration  of  the  libel 
was  whether  all  the  facts,  assuming  them  to  be  true,  with 
which  Mr.  Neild  was  charged,  were  of  a  nature  and  de- 
scription to  saiiify  his  mind  that  co-habitation  could  no 
longer  subsist  between  the  parties  without  personal  dan- 
ger to  Lady  Caroline  Neild."  "Where,"  said  he  "a 
strong  conviction  exists  in  the  mind  of  the  Court  thatthe 
personal  safety  of  the  wife  is  in  jeopardy,  or  where  even 
it  may  see  reasonable  ground  to  apprehend  such  a  conse- 
quence, it  is  its  bounden  duty  to  protect  the  wife  from 
such  risk  and  danger."  It  is  true  that  to  this  principle, 
which  is  in  harmony  with  the  previous  doctrines  of  Sir 
WiUiam  Scatty  he  adds  :  "  that  in  these  suits  the  species 
of  facts  most  generally  adduced  are  :-^First,  personal  ill 
treatment  which  is  of  different  kinds — such  as  blows  or 
injury  of  any  kind.  Secondly^  threats  of  such  a  descrip- 
tion as  would  reasonably  excite  in  a  mind  of  ordinary 
iSrmness,  a  fear  of  personal  injury.  For  causes  less  strin- 
gent than  these,  the  Court  has  no  power  to  interfere  and 
separate  husband  and  wife." 

In  Dysart  vs.  Dysart^  1  Robertsan^i  Ecclesiastical  Re- 
ports, 106,  the  same  Judge  decided  against  the  wife,  ap- 
parently applying  these  principles.  But  in  the  same  case 
(page  111)  he  holds  that  the  refusal  by  a  husband,  to  fur- 
nish a  wife  with  "  necessaries  and  comforts"  within  his 
pecuniary  means,  and  suitable  to  the  wife's  education  and 
habitudes,  was  an  act  of  legal  cruelty.  He  very  correctly 
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confines  himself  to  ''  necessaries  and  comforts/'  not  luxa- 
ries  and  enjoyments.  And  holds  that  as  to  everything  be- 
yond '*  necessaries  and  comforts/'  the  hasband,  so  far  as 
the  law  is  concerned,  is  the  sole  Judge ;  that  no  human 
tribunal  has  authority  to  interfere,  and  none  could  inter^ 
fere  with  real  benefit  to  the  public  interest. 

The  judgment  in  Djfsart  vs.  Dysart  came  before  the 
Court  of  Arches  on  an  appeal ;  when  it  was  reversed  by 
Sir  H.  Jenner  Fmstt  and  the  Countess  of  Dysart  held  to 
have  established  an  adequate  cause  of  divorce.  The  Judge, 
after  stating  the  general  doctrine,  previously  laid  down  by 
Sir  William  Scott  in  Evam  vs.  Evam^  that  **  mere  auster- 
ity of  temper,  petulance  of  manner,  rudeness  of  language, 
even  occasional  sallies  of  passion,  if  they  do  not  threaten 
bodily  harm,  do  not  amount  to  legal  cruelty,"  says : — 
*'  From  this  I  deduce  this  inference ;  if  austerity  of  tem- 
per, petulance  of  manners,  rudeness  of  language,  a  want 
of  civil  attention  and  accommodation,  occasional  sallies  of 
passion,  do  threaten  bodily  harm,  they  amount  to  legal 
cruelty."    (See  London  Jurist,  March  1848,  page  492.) 

The  general  doctrine  of  the  English  Ecclesiastical 
Courts,  with  regard  to  the  divorce  for  the  cause  of  cruel- 
ty, has  received  the  approbation  of  the  most  eminent  ju- 
rists, and  the  most  learned  Courts  of  the  Union.  In  New 
York,  it  was  recognized  and  adopted  by  Chancellor  Kent 
in  Barrierevs.  Barriere^  A  Johnson* $  Chancery  Reports  189, 
and  by  Chancellor  Walworth  in  Perry  vs.  Perry  2  Paige's 
Chancery  Reports  502;  by  the  Supreme  Court  of  Con- 
necticut in  Shaw  vs.  Shaw^  17  Connecticut  Reports  189  ; 
by  the  Supreme  Court  of  Kentucky  in  Finley  vs.  Finley^ 
9  Dana's  Reports;  and  by  the  Supreme  Court  of  Massa* 
chusetts  in  Warren  vs.  Warren^  3  Massachusetts  Reports 
321. 

Divorces,  or  rather  separations  for  cruelty,  were  pro- 
ceedings familiar  to  the  Courts  of  Continental  Europe, 
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and  were  regalaled  by  principles  similar,  thongh  not  as 
stringent  as  those  of  the  English  Canonical  Code.  The 
system  under  the  oode  of  the  old  French  Monarchy  before 
the  Revolution,  is  treated  of  by  the  learned  Pothierinhis 
*<  Traite  du  Contrat  du  Marriage/*  Partie  6  Chapitre  3, 
page  269."  **  The  separation  of  habitation,"  says  this 
writer,  *'  is  the  relief  which,  for  just  causes,  is  accorded 
■  by  the  Judge  to  one  of  the  parties,  firom  the  obligation  of 
living  with  the  other,  and  performing  conjugal  duties : 
without,  however,  severing  tlie  marriage  tie.''  Discus- 
sing the  principles  on  which  this  law  should  be  administer* 
ed,  he  says !  '*  The  union  of  husband  and  wife,  which  is 
formed  by  God,  does  not  permit  to  a  woman  to  demand 
the  separation  of  habitation,  if  it  is  not  for  very  great 
eautes.**  What  are  just  causes  he  admits  is  not  easy  to 
determine  i  but  holds  they  are  to  be  left  to  the  arbitra- 
ment and  prudence  of  the  Judge.  Proceeding  to  enur 
merate  what  causes  have  been  held  sufficient,  he  Jint 
refers  to  oases  of  bad  treatment,  where  the  husband  has 
struck  or  attempted  to  strike  his  wife ;  these  being  the 
most  ordinary  causes  of  separation.  Second^  to  cases  of 
bad  treatment  which  had  not  gone  to  this  extent.  As  an 
example  of  this  kind  adequate  to  authorize  a  divorce,  he 
gives  the  case  of  the  wife  of  a  public  officer. 

The  husband,  he  says,  had  never  struck  his  wife  or  of- 
fered to  strike  her ;  but  from  the  first  year  of  their  mar- 
riage, and  during  all  those  which  followed,  he  never 
ceased  to  testify  towards  her  the  greatest  contempt ;  on 
all  occasions,  before  persons  who  frequented  his  house, 
before  the  domestics,  and  even  before  their  children, 
whom  the  father  excited  to  ridicule  their  mother.  Thirds 
cases  of  the  refbsal  by  the  husband,  through  inhumanity 
towards  his  wife,  to  furnish  to  her  in  a  state  of  infirmity 
the  necessaries  of  life,  although  he  had  the  means  to  do 
so.  JPourfA,  the  accusation  of  a  capital  crime  prosifcuted 
calnmniously  against  his  wife  by  the  husband. 
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The  modern  French  Code  of  divorce  approximates 
▼ery  nearly  to  our  own.  The  absolute  divorce,  among 
other  caases,  is  given  by  the  Code  Napoleon  for  *<  vio- 
lence»  ill  usage,  or  grievous  insults  of  one  of  the  spouses 
towards  the  other."  The  words  of  the  code  are  •*  Le$ 
exces,  setrieei  au  graves  infureif  de  Pun  epouseenvers  PaMireJ* 
These  words,  like  those  of  our  own  statute,  are  somewhat 
vague  and  general.  But  the  French  tribunals  have  as- 
signed to  them  definite  meanings.  <^  Les  exces"  are  said 
by  Pomllier  (Le  Droit  Civil  Francais,  vol.  2,  p.  41)  to.be 
acts  of  violence  which  exceed  idl  measure,  and  may  pat 
the  life  of  the  spouse  in  danger*  ^^  Les  sevices"  are  acts 
of  cruelty  which  do  not  put  tlie  life  in  danger.  **  Injures 
graves,"  such  insults  as  tend  to  destroy  the  reputation  of 
the  outraged  spouse,  that  attack  her  probity,  her  morals ; 
and  that  karsh  words  will  not  stiffice. 

These  citations  are  of  value  in  showing  the  practical 
construction  given  by  an  enlightened  nation  to  a  code  an^ 
alogous  to  our  own.  And  so  far  are  useful  aids  in  the 
construction  of  kindred  enactments. 

Aided  thus  by  the  lights  derived  from  foreign  and  do* 
mestie  jurisprudence,  we  approach  the  construftion  of 
our  own  Statute  with  less  diffidence.  And  that  construc- 
tion, in  our  opinion,  is  this: — That  the  cruelty,  within  our 
Statute,  which  entitles  a  wife  to  a  divorce  from  her  hus- 
band, is  actual  personal  violence  or  the  reasonable  appre- 
hension of  it ;  or  such  a  course  of  treatment  as  endangers 
her  life  or  health  and  renders  co-habitation  unsafe.  The 
latter  may  exist  without  the  former.  The  denial  of  '<  ne- 
cessaries and  comforts"  by  a  husband  to  his  wife,  he 
having  the  means  to  furnish  them,  would  certainly  endan- 
ger her  life  and  health,  though  done  in  the  blandest  way. 
Of  course,  '*  luxuries  and  enjoyments"  are  different  things 
ttoxa  '*  qecessaries  and  comforts"  within  the  compass  of 
the  husband's  means^    What  luxuries  and  elegant  enjoy- 
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ments  a  husband  shall  extend  to  his  wife,  are  matters 
referable  to  his  own  generosity  and  liberality,  with  which 
no  Court  can  interfere  on  any  rational  or  practical  princi* 
pie.  The  case  of  Djf$art  vs.  Dysartf  1  Bobertson  111, 
shows  this  to  be  the  present  doctrine  of  the  EngUsh  Ca- 
non Law  Coarts,  and  was  that  of  the  French  Code  a  cen<» 
tory  ago  as  we  have  shown  by  Pothier. 

Again,  a  husband  may,  by  a  course  of  humiliating  in* 
suits  and  annoyances,  practiced  in  the  various  forms 
which  ingenious  malice  could  readily  devise,  eventually 
destroy  the  life  or  health  of  his  wife,  although  such  con* 
duct  may  be  unaccompanied  by  violence,  positive  or 
threatened*  Would  the  wife  have  no  remedy  in  such 
circumstances  under  our  divorce  laws,  because  actual 
or  threatened  personal  violence  formed  no  element  in 
such  cruelty?  The  answer  to  this  question  seems  free 
from  difficulty,  when  the  subject  is  considered  with  refer* 
ence  to  the  principles  on  which  the  divorce  for .  cruelty 
are  predicated*  The  Courts  intervene  to  dissolve  the 
marriage  bond  under  this  head,  for  the  conservation  of 
the  life  or  health  of  the  wife,  endangered  by  the  treat- 
ment of  the  husbands  The  cruelty  is  judged  from  its  ef* 
fects ;  not  solely  from  the  means  by  which  those  effects 
are  produced^  To  hold  absolutely  that  if  a  husband 
avoids  positive  or  threatened  personal  violence,  the  wife 
has  no  legal  protection  against  any  means  short  of  these, 
which  he  may  resort  to,  and  which  may  destroy  her  life 
or  health,  is  to  invite  such  a  system  of  infliction  by  the 
indemnity  given  the  wrong  doer. 

The  more  rational  application  of  the  doctrine  of  cruel* 
ty  is  to  consider  a  course  of  marital  unkindness,  with  ref- 
erence to  the  effect  it  must  nex^essarily  produce  on  the 
life  or  health  of  the  wife ;  and  if  it  has  been  such  as  to 
affect  or  injure  either,  to  regard  it  as  true  legal  cruelty^ 
This  doctrine  seems  to  have  been  in  the  view  of  Sir  H, 
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Jemner  FmI,  in  Dj/iort  vs.  Dytart^  when  he  states  be  de- 
duces as  an  inference  from  what  Sir  William  Scott  mied 
in  Evam  ys#  Evam^  that  <*  if  aasterity  of  temper,  petu- 
lance of  manner,  rudeness  of  language,  a  want  of  civil 
attention!  occasional  sallies  of  passion,  do  ikreaUn  bodily 
harm^  ikejf  do  amommi  to  legal  cruelijf.*^  This  idea  express- 
ed axiomatically  would  be  no  less  than  the  assertion  of 
this  principle*  That  whatever  form  marital  ill  treatment 
assumes,  if  a  continuity  of  it  involves  the  life  or  health  of 
the  wife,  it  is  legal  cruelty.  The  principle  of  Djfsart  vs. 
Djfiart  is  not  only  important,  as  being  the  most  recent 
expression  of  opinion  on  this  subject  in  a  high  Ecclesias-» 
tical  Court,  but  because  the  principle  on  which  that  cause 
is  placed  is  considered  by  the  Judge  as  a  just  and  neces* 
sary  deduction  from  those  settled  by  Sir  William  Scoit  in 
the  earlier  cases. 

If  these  views  are  well  founded,  there  is  no  real  differ- 
ence between  our  opinions  on  the  question  of  legal  cruelty 
and  those  of  the  English  Canon  Law  Courts  as  now  un* 
derstood  and  administered.  But  were  it  otherwise,  we 
should  still  with  all  becoming  deference  to  these  high 
authorities,  adhere  to  our  own  convictions.  In  limiting 
our  intervention  in  matrimonial  causes,  in  which  cruelty 
is  charged,  to  cases  in  which  life  or  health  are  in  any  way 
involved,  we  occupy  safe  and  prudent  ground.  A  case 
of  this  kind  would  present  a  different  state  of  things  from 
one  of  matrimonial  discord  produced  by  mere  acerbity  of 
temper,  or  rigidity  of  domestic  discipline.  In  such  cases 
Courts  have  most  wisely  refbsed  to  interfere,  referring 
the  parties  to  their  domestic  forums  for  the  adjustment 
of  their  differences,  and  recommending  to  the  aggressor 
the  improvement  of  his  manners,  and  to  the  aggrieved,  the 
remedies  of  decent  resistance  or  prudent  conciliation. — 
The  discrimination  of  mere  domestic  discords,  from  the 
species  of  malicious  cruelty,  on  which  we  have  perhaps 
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too  long  commented,  can  readily  be  made  by  any  tribanal 
to  whom  a  trast  of  such  magnitude  is  confided. 

It  was  ingeniously  argaed  by  the  respondent's  coansel, 
that  the  words  **  indignities  to  the  person/'  in  our  statute 
were  words  equivalent  to  perianal  indigmtiet^  and  that 
therefore  acts  which  could  be  classed  under  that  category, 
were  acts  for  which  a  divorce  could  be  granted  under  our 
law.  If  this  argument  is  sound,  then  undoubtedly  per- 
sonal insults  and  reproachful  language  would  be  causes 
of  divorce,  because  they  rank  among  the  grossest  person- 
al indignities.  This  construction,  it  will  be  perceived, 
would  introduce  into  our  code  as  a  cause  of  divorce  the 

injures  graves"  of  the  code  Napoleon :  for  to  this  ex- 
actly would  the  result  of  such  a  construction  arrive. 

It  is  quite  certain  that  our  law  does  not,  in  terms,  make 
this  one  of  the  causes  for  the  dissolution  of  the  marriage 
bond;  and  it  seems  to  us  clear  that  no  just  principle 
would  authorize  the  Courts  to  do  so  under  the  pretext  of 
construction.  The  words  <*  shall  offer  such  indignities 
to  her  person,''  are  the  equivalents  of  the  offered  or 
threatened  violence  of  the  English  Canon  Law,  or  the 
*«  secices^^  of  the  Code  Napoleon,  and  do  not  embrace  the 
causes  of  •*  injures  graves" — ^grievous  insults.  The  Eng- 
lish Canon  Laws,  like  our  own,  have  always  refused  to 
regard  mere  personal  insults  as  adequate  causes  for  the 
separation  of  husband  and  wife  ;  regarding  such  a  doc- 
trine as  tending  too  greatly  to  relax  a  social  bond,  which, 
from  before  the  time  of  Tacitus^  the  Saxon  Race  have 
considered  a  sacred  institution.  ••  When,"  says  the  Ro- 
man historian,  speaking  of  the  manners  of  the  German, 
'<the  bride  has  iSxedher  choice,  her  hopes  of  matrimony 
are  closed  for  life.  With  one  husband  as  with  one  life, 
one  mind,  one  body,  every  woman  is  satisfied  ;  in  him  her 
happiness  is  centered ;  her  desires  go  no  farther ;  and  the 
principle  is  not  only  an  affection  for  her  husband's  per- 
son, but  a  reverence  for  the  marriage  state." 
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The  Coart  have  thas  noticed  all  the  points  by  them 
deemed  material  in  the  caase.  Its  futare  coarse  will  be 
that  indicated*  viz : — trial  by  jury  on  the  bill  and  answer. 

Hon.  George  M.  Dallas  and  J.  Cadwalader,  Esq.,  for 
Libetlant  Wm.  M.  Meredith,  Esq.,  and  Hon.  Rafas 
Choate,  of  Mass.,  for  Respondent. 


A.  W.  &  J.  H.   FOSTER,  PROPRIETORS  OF  THE  DAILY  PITTSBURG 

DISPATCH,  M.  CHAMBERS  M'KIBBEN,  POST-MASTER 

AT  PITTSBURG,  PA. 

In  the  District  Court  of  Allegheny  County. 

This  was  a  special  action  on  the  case,  for  damages 
arising  ftom  the  wilful  refusal  ^f  the  defendant  to  adver- 
tise the  **  list  of  letters,"  in  said  paper,  he  knowing  it  to 
have  the  largest  circulation  in  said  city,  as  required  by 
law. 

Argued,  on.  demurrer,  on  Saturday,  February  3,  by 
Hon.  Walter  Forward  and  Andrew  Burke,  Esq.,  for  plain- 
tiffs, and  Wilson  M*Candless,  Esq.,  for  defence. 

The  opinion  of  the  Court  was  delivered  by  Lowrie, 
Assistant  Judge,  as  follows : 

The  purpose  of  advertising  uncalled  for  letters,  is  to 
give  notice  to' the  persons  to  whom  they  are  addressed, 
that  they  may  come  and  get  them,  and  the  regulation  is 
for  their  benefit.  If  it  should  result  in  iany  benefit  to  the 
publishers  of  newspapers,  this  is  incidental  merely,  and 
is  not  at  all  within  the  design  of  the  act.  It  is  provided 
tliat  the  advertisements  shall  be  inserted  in  the  newspa- 
per having  the  largest  circulation;  but  this  is  for  the 
benefit  of  the  receivers  of  letters,  that  they  may  more 
certainly  have  notice  of  them ;  and  in  no  sense  as  a  pa- 
tronage of  newspaper  publishers,  by  the  general  govern  *• 
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meot,  or  at  a  nile  for  the  distribatioo  of  tadi  patronage. 
The  repeal  of  the  law,  reqairing  advertiaemeiitf ,  would 
be  no  injory  to  newspaper  pablishers,  thoogh  it  certainly 
woold  be  to  the  public.  The  receivers  of  letters  might 
possibly  be  injured  by  a  breach  of  the  act,  and  mi^t 
therefore  have  a  remedy.  Bat  sarely  none  bat  those  in- 
tended to  be  benefitted  by  the  act  can  claim  any  benefit 
from  iU  It  was  not  passed  to  care  any  grievance  of 
theirs,  and  they  cannot  be  aggrieved  by  its  infraction.— 
The  doty  enjoined  is  no  daty  owed  to  them.  They  might 
make  profit  by  its  performance ;  bot,  they  sustain  no  loss 
by  its  non-performance.  Every  man  is  bound  to  have 
the  deeds  of  his  land  recorded ;  but  this  is  not  a  duty 
owed  to  the  recorder  of  deeds,  and  he  can  sustain  no  ac- 
tion for  its  omission*  The  cause  of  action  is  claimed  to 
Mise  from  the  statute  by  implication,  but  there  can  be  no 
inpUeation  of  a  right  of  action,  on  a  statute,  in  any  per- 
son, where  there  is  no  implication  of  a  benefit  intended 
him  by  the  statute. 

And  so  is  the  law  laid  down  in  the  very  decisions  which 
one  would  expect  to  hear  cited  in  such  cases: — *^  Where 
an  act  prohibits  or  commands  the  doing  of  a  thing  for  the 
advantage  of  any  person,  iuek  person,  if  injured  by  dis- 
obedience to  that  law,  is  entitled  to  an  action,  though  the 
statute  does  not  give  one''^19  Yin.  Ab.  518,  $23,  6  Mod. 
25,  Ibid  53, 1  Salk.  19.  Or,  «<  where  an  act  prohibito  or 
enjoins  any  thing,  tke  party  grieved  by  a  breach  of  it, 
shall  have  his  action  upon  the  statute" — 2  Inst  55,  486. 
10  Co.  75,  b.  3  Black.  115. 

But  here  is  an  official  duty  depending  entirely  on  a 
statute.  In  the  first  instance,  I  infer,  the  Post-master  is 
left  to  the  largest  legal  discretion  in  his  decision,  and 
may  act  upon  presumptions  and  reputation,  as  to  the  fact* 
Bat  in  case  of  question  or  dispute,  then  he  shall  receive 
evidence  and  decide  the  fact.    When  the  fact  is  decided* 
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the  next  duty  is  plain.  Until  the  fact  is  decided  the  right 
to  the  advertising  exists  in  no  one.  The  Post-master 
alone  has  the  power  to  hear  and  decide  that  question.  He 
can  have  no  supervisor  over  him.  In  the  performance  of 
that  duty  he  acts  as  judge,  and  is  responsible  to  no  State 
authority  for  the  manner  or  result  of  his  judgment.  Even 
if  done  corruptly  and  maliciously,  no  common  law  injury 
arises*  It  is  a  breach  of  an  official  statutory  duty  by  an 
officer  of  the  general  government,  involving  no  invasion 
of  common  law  rights,  and  is  therefore  a  duty  not  en-^ 
forcable  here. 

The  plaintiffs  declare  for  a  breach  of  duty  in  refusing 
them  the  advertising ;  but  they  show  no  right  to  it. — 
They  cannot  show  it,  but  by  the  decision  of  the  Post- 
master, that  their  paper  has  the  largest  circulation.  They 
do  not  aver  that  he  has  decided  this  fact.  If  he  refused 
to  decide  it,  ihui  is  the  breach  of  duty  which  he  has  com- 
mitted, and  hence  is  the  injury,  if  any.  But  the  declara^ 
tion  is  not  for  this.  He  may  be  compelled  to  perform 
this  duty,  and  then,  the  one  consequent  upon  it ;  but  not 
by  thisr  court,  nor  in  this  form  of  proceeding. 

It  may  be  that  the  plaintiffs  are  entitled  to  have  it  de- 
cided that  they  have  the  largest  circulation,  and  there- 
fore, that  they  are  entitled  to  the  advertising.  But  this 
decision  leaves  that  question  to  the  judgment  of  the  de^ 
fendant's  proper  afitcial  superiors.  And  I  do  not  think 
that  the  State  Courts  ought  to  have  any  jurisdiction  over 
officers  of  the  United  States,  to  enforce  such  a  duty.  It 
might  be  found  difficult  to  obey  so  many  masters.  A  di- 
rect mandamui  to  perform  this  duty,  we  could  not  issue ; 
and  this  is  very  like  to  an  indirect  one.  If  the  statute 
had  imposed  a  penalty  for  this  breach  of  duty,  we  could 
have  had  no  jurisdiction — 1?  Johns.  R.  4.  So  also  is  the* 
law,  if  the  remedy  were  by  indictment. 

Judgment  for  defendant  on  the  demurrer^ 
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COMMONWEALTH  m.  WILLIAM  BECHTOL. 

in  Quarter  Seaions  of  Centre  Cauniy,  Angust  Term,  1848. 
MOTION  IN  ARREST  OF  JUDGMENT. 

1.  An  indictment^erroneoailj  entitled  *' April  SeMioiia,  1848,*'  but  acttiallj 
foQud  at  **  Aagoet  Seteiont,  1848/'  cbirging  an  uffenoe  committed  in  "JnXj, 
'  1848,"  maj  be  amended  bj  the  recordt  of  the  Odart* 
3.  An  indictment  under  the  act  of  29th  March,  1834,  charging  that  the  defend- 
ant '*  did  employ  W.  F.,  and  other  pertont  to  the  jmrora  unknown,  to  cat  down 
or  fell  teventj-five  pine  timber  treei ,  be,  the  defendant,  knowing  that  the  landa 
&c.,  did  not  belong  to  him  or  to  anj  penoa  hj  whom  he  wai  authorized,"  &c., 
ia  defective. 

3.  Such  indictment  thouidl  aver  that  the  trees  were  aehtmlly  cut  bj  the  per- 
•out  employed  to  do  to— ehould  name  the  ownet  oi  the  land,  or  show  that  ho 
was  unknown,  and  thould  not  ttate  the  offence  ditjunetiveUf, 

4.  An  indictment  under  the  act  of  Itt  April*  1840,  for  knowingly  receiring 
Umber,  &c;,  cut  contrary  to  the  act  of  1824,  must  allege  tubetantially  that  the 
offence  prohibited  bj  the  act  of  1824  has  been  committed,  and  then  charge  the 
defendant  with  knowiuglj  receiYing  the  timber,  &o.,  so  cut  down  and  felled. 

The  opinion  of  the  Court  was  delivered  by  Woodward, 
t^resident. 

There  are  two  coants  in  this  indictment  The  first  was 
framed  upon  the  act  of  the  29th  March,  1824,  entitled  an 
act  to  prevent  the  destruction  of  timber,  d^c.,  (see  Pur- 
don's  Digest,  1117,)  add  the  secottd  on  the  supplement 
to  that  act  passed  the  1st  of  April,  1840.  Purdon  1118* 
l*he  indictment  was  found  by  the  Grand  Jury  at  the  Au- 
gust Sessions  of  1848.  The  first  count  charges  the  of- 
fence to  have  been  committed  on  the  first  day  of  July, 
1848,  and  the  second  count  charges  the  ofience  therein 
set  forth,  to  have  been  committed  on  the  fifth  day  of  July, 
1848,  but  the  indictment  at  the  head  of  it,  is  entitled 
•<  April  Sessions,  A.  D.  1848,"  and  it  is  now  urged,  after 
conviction  in  arrest  of  judgment,  that  the  offences  are 
laid  to  have  been  committed  Hnce  the  indictment  was 
found.    This  objection  cannot  prevail*    The  caption  is 
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no  part  of  the  indictment  itself, — ^it  is  only  a  copy  of  the 
style  of  the  court  at  which  the  indictment  was  found. — 
Ghitty's  Criminal  Law,  p.  326.  And  it  becomes  material 
only  on  removal  of  the  record  by  certiorari  into  the  Su- 
preme Coart,  where  it  would  be  amendable  according  to 
the  facts  appearing  of  record  in  this  Court.  Addison  R. 
174-80.  The  offences  being  charged  in  the  body  of  the 
indictment  on  days  before,  according  to  our  records,  the 
bill  was  found,  there  is  no  ground  furnished  by  the  erro- 
neous date  of  the  caption  for  arresting  the  judgment. 

Other  objections  to  this  indictment  have  been  taken, 
however,  which  seem  to  be  better  founded.  The  first 
count  charges  that  William  Bechtol,  the  defendant,  <*  did  ^ 
employ  William  Fye,  and  other  persons  to  the  jurors 
aforesaid  unknown,  to  cut  down  or  fell  seventy-five  pine 
timber  trees,  he  the  said  William  Bechtol  then  and  there 
well  knowing  the  lands  on  which  the  said  trees  were 
growing  did  not  belong  to  him  or  to  any  person  by  whom 
he  was  authorized,  contrary  to  the  form  of  the  act,"  &c. 
It  is  not  alleged  that  either  Bechtol  or  Fye  did  cut  down 
or  fell  the  trees,  but  only  that  Bechtol  *'  employed*^  Fye  to 
cut  them.  This  is  the  precise  oflence  charged,  and  the 
whole  of  it.  It  might  possibly  be  inferred  from  the 
phrase,  that  Fye  had  cut  down  the  trees  at  the  instance 
of  Bechtol,  but  in  indictments  the  corpus  delicti  is  not  to 
be  left  to  possible  inferences — it  is  to  be  plainly  and  di- 
rectly charged.  But  it  is  insisted  that  the  charge  is  laid 
in  the  very  words  of  the  act  of  Assembly,  and  that  the 
ofience  consists  in  employing  a  person  to  commit  the  mis- 
demeanor, whether  he  commit  it  or  not.  The  act  is  en- 
titled an  act  to  prevent  the  destruction  of  timber.  It 
enacts  **  that  if  any  person  or  persons  shall  cut  down  or 
fell  or  employ  any  person  or  persons  to  cut  down  or  foil 
any  timber  tree  or  trees,  knowing  the  same  to  be  growing 
upon  the  lands  of  another  person,  without  the  consent  of 
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the  owner  or  owners  thereof,  the  person  or  persons  so 
eotting  or  eaosing  the  same  to  be  cat  by  any  other  per^ 
son  or  persons,  every  such  person  so  offending  shall  be 
deemed  guilty  of  and  may  be  presented  for  a  misdemean- 
or.'* ''So  offending"— bow?  What  is  the  offence ?  Why« 
clearly  the  catting  down  another  man's  timber  trees  or 
caasing  them  to  be  cat  down.  This  was  the  offence  crea* 
ted  by  the  statute.  The  destruction  and  stealing  of  tim- 
ber  Were  intended  to  be  prevented  by  the  Legislature* 
and  they  meant  to  make  the  man  as  guilty  of  a  misde- 
meanor who  employed  another  to  take  it,  as  he  who  took 
it  himself.  But  there  must  be  a  cutting  down  to  complete 
the  statutory  offence.  It  was  not  a  conspiracy  to  cut 
another  man's  timber  trees  that  the  Legislature  meant  to 
punish,  but  the  actual  cutting. 

The  construction  contended  for  on  the  part  of  the 
Commonwealth,  would  give  the  statute  more  scope  than 
it  has  ever  been  supposed  to  have.  If  a  anUract  between 
two  men,  never  executed,  to  cut  timber  trees,  be  within 
the  statute,  it  is  indeed  a  most  comprehensive  penal  law» 
but  that  such  a  contract  is  not,  is  sufficiently  clear  from 
the  title  of  the  act,  and  the  first  section,  whilst  the  third 
section,  which  makes  the  trespasser  liable  to  the  owner 
for  ''  double  the  value  of  such  tree  or  trees  so  cut  ddwn 
or  felled,^'  demonstrates  that  the  offence  to  be  punished 
consists  in  cutting  down  the  trees,  rather  than  in  the 
mgreement  to  cut  them.  There  is,  therefore,  no  charge  of 
the  statutory  offence  in  the  first  count  of  this  indictment. 

The  second  count  charges  that  Bechtol  ''  did  purchase 
or  receive  a  large  quantity  of  shingles,  to  wit:  (ten  thou- 
sand shingles,)  and  other  timber,  to  wit:  (shingle  bolts, 
and  shingle  cuts,  sufficient  to  make  ten  thousand  shingles,) 
he  the  said  William  Bechtol  then  and  there  well  knowing 
that  the  said  shingles  and  other  timber  so  as  aforesaid 
described,  had  been  cut  or  removed  from  the  lands  of 
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another  person,  without  the  consent  of  the  owner  or  own- 
ers thereof,  contrary  to  the  form  of  the  act  of  Assembly'* 
Slc.    The  act  of  the  1st  April,  1840,  under  which  this 
count  of  the  indictment  is  prosecuted,  is  supplementary  to 
the  act  of  29th  March,  1824,  and  provides  that  «<all  and 
singular  the  penalties  and  provisions  of  the  three  first 
sections  of  the  act  (of  1824,)  shall  be  and  they  are  here- 
by made  applicable  to  any  person  or  persons  who  shall 
purchase  or  receive  any  timber  tri*e  or  trees,  knowing 
the  same  to  ha%*e  been  cut  or  removed  from  the  lands  of 
another  person,   without  the  consent  of  the  owner  or 
owners  thereof,  or  who  shall  purchase  or  receive  any 
plankt  boards,  staves,  shingles  or  other  lumber  made 
from  such  timber  tree  or  trecrs,  so  as  aforesaid  cut  or  re- 
moved, knowing  the  same  to  h«ive  been  so  made."    This 
count  is  defective  in  many  respects,  ind  not  MUch  ns  will 
justify  us  in  entering  up  judgment  on  the  verdict*  In  the 
first  pl<ace,  I  suppose  it  to  be  necessary,  in  a  count  or  in- 
dictment founded  on  the  act  of  1840,  to  allege  substan- 
tially, the  offence    to  have  been   committed,  whieh  is 
prohibited  by  the  act  of  1824,  and  then  to  charge  the  de- 
fendant with  purchasing  and  receiving  the  timber  or  lum- 
ber made  from  the  trees  so  cut  down  and  felled.    An 
indictment  for  receiving  stolen  g  lods  always  alleges  a 
larceny.    It  cliarges  that  the  defendant  feloniously  and 
fraudulently  did  have  and  receive  goods  then  lately  be- 
fore felon'ously  stolen,  taken  and  carried  away,  tiie  said 
defendant  then  and  there  knowing  the  said  goods  to  have 
been  feloniously  stolen  and  carried  away.    So  here,  the 
indictment  should  allege  the  cutting  or  felling  of  timber 
trees  growing  on  the  land  of  other  persons,  than  those 
cutting  or  causing  them  to  be  cut,  and  then  charge  the 
receiving  of  them,  or  the  lumber  or  shingles  made  from 
them,  knowing  them  to  have  been  so  cut  and  felled.  The 
Vol.  VIII. — No.  25. 
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act  of  1840  is  sapplemeatary  to  (bat  of  1824,  and  wa» 
intended  to  visit  the  penalties  of  tiie  latter  act  on  the 
small  trader  who  is  asoally  foand  in  the  neighborhood  of 
*'  timber  stealers,*'  ready  to  become  the  imioceni  receiver 
of  the  ill  acquired  gains  of  the  more  enterprising  marand- 
tffr^aad,  to  justify  such  a  visitation,  it  is  necessary  to 
allege  that  the  offence  for  which  those  penalties  are  pro- 
vided, has  been  committed,  and  that^  knowing  this,  he  has 
received  the  plunder^  We  have  already  seen  that  the 
first  count  fails  to  charge  the  offence  created  by  the 
statute  of  1824,  and  the  second  is  equally  deficient  The 
wcienter  alleged  in  the  second  count  is  not  an  allegation 
of  the  fact,  but  of  the  knaufledge  of  the  fact.  The  fact 
itself,  to  wit,  the  cutting  down  of  timber  trees,  is  not 
charged  in  either  count.  And  it  is  a  general  rule,  says 
Mr.  Chitty,  that  where  the  act  is  not  in  itself  necessarily 
unlawful,  but  becomes  so  by  its  peculiar  circumstances 
and  relations,  all  the  matters  must  be  set  forth  in  which 
its  illegality  consists.  Chitty's  Crim.  Law,  vol.  1  p.  229. 
In  the  next  place  it  is  a  general  rule  in  indictments, 
tiiat  the  name  of  the  owner  or  person  injured  should  be 
mentioned.  Ur.  Chitty  says  it  is  absolutely  necessary  to 
insert  it  where  it  is  known,  p.  213.  If  indictments  for 
timber  cutting  are  to  conform  to  the  general  rule,  it  would 
seem  to  be  necessary  to  name  the  owner  of  the  land  on 
which  the  timber  trees  were  cut,  and  if  not  known,  it 
oould  be  alleged  as  it  is  in  indictments  for  larceny,  where 
the  ownership  of  the  goods  is  unknown.  The  notion  that 
the  name  of  tlie  owner  of  the  lands  need  not  be  inserted 
in  the  indictment,  sprung  from  the  11th  section  of  the 
act  of  the  8th  AprU,  1833,  (see  Purdon's  Digest,  p.  701,) 
where  it  is  provided  that  it  <<  shall  be  sufficient  to  convict 
the  offender  (under  the  act  of  1824,)  that  he  knew  the 
lands  on  which  the  said  tree  or  trees  were  growing  did 
not  belong  to  him,  or  to  any  person  by  whom  he  was  au- 
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thorized/'  Difficulties  had  been  experienced  in  bringing 
home  to  defendants  a  knouledge  of  the  ownership  of  the 
lands  on  which  they  trespassed,  and  hence  the  rule  ofevi* 
dence  as  prescribed  by  the  act  of  le?33.  But  it  is  a  rule 
of  evidence  only — not  of  indictments.  I  am  not  prepared 
to  sfiy  that  an  indictment  under  the  act  of  1824,  would  be 
fatally  defective  for  want  of  an  allegation  of  the  owner- 
ship of  the  land  ;  but  where  it  is  well  known,  as  it  was  in 
'his  case,  it  ought  to  be  inserted,  and  then  the  act  of 
1833  will  excuse  the  want  of  proof  that  defendant  knew 
it.  But  if  it  should  be  thought  that  the  act  of  1833 
changes  the  form  of  indictments  under  the  act  of  1824,  it 
does  not  affect  indictments  or  counts  under  the  act  of 
1840,  and  it  is  upon  this  act  the  second  count  of  this  in- 
dictment stands.  Here,  then,  to  indictments  upon  the 
act  of  1840,  the  common  law  rule  in  regard  to  the  name 
of  the  party  injured  would  seem  to  apply,  and  if  applica- 
ble, this  count  is  defective  in  its  silence  on  this  ]K)int. 

In  one  other  point  this  count  is  defective.  "  Another 
general  rule  relative  to  the  mode  of  stating  the  offence  is, 
that  it  must  not  be  stated  in  the  dUJHnctice,  so  as  to  leave 
it  uncertain  what  is  really  intended  to  be  relied  on  as  the 
accusation,  t^hitty's  C.  L.  236.  And  where  a  statute  on 
which  an  indictment  is  founded  enumerates  the  offences, 
or  the  intent  necessary  to  constitute  such  offences  dii- 
juncficv/f/y  the  indictment  must  charge  them  conjunctively^ 
as  where  the  statute  against  unlawful  shooting  in  Vir- 
ginia, dtc,  affixes  a  penalty  when  the  act  is  done  with 
intent  to  maim,  disfigure,  disable  or  kill,  the  indictment 
should  charge  the  intent  conjunctively.  See  Wharton's 
Crim.  Law,  p.  81.  This  must  be  regarded  as  a  modifica- 
tion of  the  well  settled  general  rule  that  in  indictments 
for  an  offence  created  by  statute,  it  is  sufficient  to  de- 
scribe the  offence  in  the  words  of  the  statute.  The  words 
of  the  statute  may  safely  enough  be  followed ;  but  if 
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words  deferiptive  of  the  offence  are  dUjanetiTely  eoooee*' 
ted  in  the  statute,  they  shoald  be  conjanctively  united 
in  the  indictment.  In  a  word*  the  *'  or^*  of  the  statnte 
ihoald  be  changed  to  the  **  asi"  of  the  indictment  In 
disregard  of  this  rale,  Bechtol  is  charged  in  the  coant 
under  eonsideration  with  **  purchasing  or  receiving*'  tim- 
ber and  shingles  which  had  been  **cutor  removed"  from 
Ihe  lands  of  others. 

It  is  possible  that  criticisms  so  minute  as  these  ought 
not  to  prevail  to  the  arresting  of  judgment  in  a  case  of 
misdemeanor  for  cutting  timber  trees/  and  I  should  be 
less  inclined  to  give  them  effect  if  there  was  the  iubttance 
of  the  statutory  offence  contained  in  this  count  If  it  air 
leged  a  cutting  and  removing  of  timber  trees  from  the 
land  of  Mr.  Orsitz  by  Fye,  and  others  unknown,  and  that 
Bechtol  purchased  and  received  the  same«  knowing  them 
to  have  been  so  cut  and  removed,  it  would  be  a  good  in- 
dictment It  would  be  an  easy  matter  to  overlook  infor- 
malities in  the  pursuit  of  substantial  justice ;  but  here 
the  substance  of  the  offence  is  not  charged,  and  we  cannot 
therefore  impose  the  prescribed  penalty^ 

The  judgment  is  arrested. 

Petriken  Sc  Curtin  for  Commonwealth.  Bumside  for 
defendant. 


Supreme  (Sourt  of  QTeunesset-^^t  CnontlU. 

SEPTEMBER  TERM,  1848.. 

Reported  for  ihe  Knozville  Tribune,  by  O.  P.  Temple  and 
R.  H.  Armitrong,  Esgrt. 

JAMES  KELLY  t.  JAMES  CRAIG. 

-  This  was  an  action  of  slander  commenced  in  Greene 
county.  The  slanderous  words  as  charged  were,  in  sub- 
stance, that  Craig  bad  charged  Kelly  with  stealing  six 
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hondred  dollars  of  his  money  while  they  were  in  the 
State  of  Alabama  together.  The  jury  found  a  verdict  in 
favor  of  Craig,  the  defendant. 

TuRLEYy  J.y  delivered  the  opinion. 

Judgment  is  sooght  to  be  arrested  on  the  ground  that 
the  verdict  is  contradictory  and  inconsistent.    There  is* 
it  is  true,  an  apparent  inconsistency  in  the  verdict,  but  it 
is  not  such  an  inconsistency  as  vitiates  it.    It  arises  out 
of  the  double  pleading  allowed  by  our  statute ;  under 
which  the  defendant  ple«ided : — 1.  That  he  was  not  giiil* 
ty  of  speaking  the  slanderous  words.    2.  That  he  was 
not  guilty  of  speaking  them  within  six  months.    8.  That 
he  was  justified  in  speaking  them.    Upon  all  these  pleas 
there  were  issues,  and  the  jury  found  them  all  for  the  de* 
fendant.    Now,  the  finding  of  either  of  the  issues  for  the 
defendant,  would  have  warranted  a  judgment  for  him, 
and  shall  the  finding  of  all  of  them  for  him,  place  him  in 
a  worse  condition  than  if  one  had  been  found  for  him,  and 
the  others  against  him  ?  Surely  not.  If  the  jury  had  found 
a  part  in  favor  of  the  defendant,  which  could  not  stand  in 
connection  with  a  part  found  for  the  plaintiff,  or  if  they 
had  found  two  facts  contradictory  to  each  other,  then  the 
verdict  would  be  inconsistent  and  a  nullity,  because  there 
would  be  nothing  upon  which  judgment  could  be  given. 
Bat  such  is  not  this  case,  for  though  it  be  true,  in  accu- 
rate expression,  that  words  which  have  not  been  spoken, 
cannot  be  said  to  have  been  truly  spoken  ;  yet  it  is  equal- 
ly true,  that  it  may  be  said  that  words  which  have  not 
been  spoken,  if  they  had  been  would  have  been  truly 
spoken.    This  is  the  light  in  which  this  finding  is  to  be 
understood.    The  defendant  relies  upon  the  defence  that 
he  never  spoke  the  words,  but  for  greater  precaution  ex- 
tends his  ground  so  as  to  embrace  his  case,  provided  he 
had  spoken  them,  and  they  were  true.    The  plaintiff  re- 
plies, yon  did  speak  themi  and  they  are  not  true.    The 
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defendant  prores  that  he  did  not  speak  theni»  and  that 
they  are  trae  if  he  had  spoken  them,  and  the  jury  so  find. 
This  is  no  contradictory  verdict. 

If  the  judgment  were  arrested  and  anew  trial  awarded, 
npon  what  issae  woald  it  be  had?  Neither  of  the  incon- 
sistent pleas»  not  guilty  and  justification,  can  be  stricken 
out ;  and  both  roust  be  submitted  again  to  a  jury,  who 
may  find  as  befbre«  The  proof  would  warrant  it,  and 
there  is  no  way  of  preventing  such  a  finding.  The  fact 
that  two  such  inconsistent  pleas  may  be  submitted  to  a 
jury  at  the  same  time,  warrants  a  verdict  npon  both  of 
them,  and  prohibits  an  arrest  of  judgment  therefor. 
Judgment  of  the  circuit  court  qfirmed^ 


S^ufctmt  doort  of  ®!)to. 

JUported  by  H.  GriiwoU. 

December  27tht  1848. 

LtAe  Tkajfer  v.  James  Brook$.^^Error.  Ashtabula.— 
Birchard,  C.  J.,  held :  1.  That  suit  may  be  maintained  in 
Ohio,  to  recover  damages  for  an  injury  to  property  in 
Ohio,  occasioned  by  the  diversion  of  water,  though  the 
act  which  occasioned  the  diversion  may  have  been  com- 
mitted in  Pennsylvania.  2.  That  the  rule  of  damages  in 
an  action  for  a  nuisance,  is  the  injury  actually  sustained. 
8.  Whether  an  action  will  lie  for  draining  a  swamp,  for 
the  purpose  of  cultivation,  and  thereby  diminishing  the 
volume  of  water  which  had  previously  run  past,  and  sup* 
plied  a  mill  with  water :  quere. 

December  28,  1848. 

Francis  Henry ,  ^t.  al.  v.  The  Vermilion  tf  Ashland  Bail 
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Road  Company. — Huron.  Avery,  J.,  held  :  1.  That  a  bill 
iQ  Chancery  in  the  form  of  a  creditor's  bill  will  He  against 
the  stockholders  of  an  incorporated  company  to  subject 
unpaid  subscriptions  of  stock.  2.  That  the  stockholders 
may  be  proceeded  against  in  this  way,  though  they  omit- 
ted to  pay  at  tlie  time  of  subscription  the  five  per  cent, 
required  by  the  charter.  3.  That  an  agreement  attempt- 
ing to  secure  to  any  stockholder  the  privilege  of  paying 
up  subscriptions  in  store  goods  or  otherwise,  except  in 
money,  will  be  treated  as  a  fraud  upon  other  stockhold- 
ers, and  payment  in  money  enforced. 

James  Frazer  v.  John  Fulcher. — Certiorari.  Washing- 
ton. Hitchcock,  J.,  held :  That  a  man  sentenced  to  im- 
prisonment for  life,  in  punishment  for  a  crime,  is  not 
civilly  dead,  and  letters  of  administration  cannot  be 
granted  on  his  estate.    Judgment  reversed. 

Alexander  AFLaugklin  v.  John  Russell.  Error.  Colum- 
biana. Birchard,  C.  J.,  held :  1.  That  where  a  person  has 
admitted  that  he  was  the  author  of  a  libel  in  a  certain 
newspaper,  any  other  newspaper  of  the  same  impression 
may  be  read  to  the  jury,  and  is  not  secondary  evidence. 
2.  That  in  actions  of  libel,  witnesses  who  know  the  par- 
ties and  circumstances,  may  be  called  to  state  tlieir  opin- 
ion and  judgment,  as  to  the  person  intendedi  where  the 
libel  is  ambiguous.    Judgment  affirmed/ 
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Bvcfttmt  Court  of  flmnislMiiia,  Coskrti  iDistrut,  {li)ifai. 


ABSTRACTS  OF  DECISIONS. 

jAifUAET  92.  1849. 

TIm  truitfer  of  a  ihip,  before  defivery  of  tlie  cargo,  peteee  the  ri^t  to 
■oe  for  the  freight,  and  the  kw  impttee  a  pronite  to  pa j  by  the  comigeeo 
Tooeifing  the  goods.    Pdaifo^.  For. 

Where  one  of  the  execotnrf  settled  a  separate  aecovot  prior  to  the  aet 
of  1834.  ihowiog  a  balance  io  bb  handSi  the  next  of  kin  loaj  sue  lor  hia 
share  of  the  oodiiposed  turplut,  since  that  act,  though  the  co-execotor 
was  then' lifing.    Richardson  ?.  Riekardton. 

A  settlement  in  the  Orphans'  Court  of  a  distribntioa  acee«nt  Is  not  ne^ 
cassaiy  before  the  common  law  action  can  be  maintsined,  nor  Is  a  dts- 
diarge  from  a  citation  to  settle  such  an  accoont  a  bar  to  the  action.  i6. 
In  snch  nction  there  being  no  account  of  the  disposition  of  the  funds,  or 
proof  as  to  the  receipt  of  interest,  the  Court  dhvcted  the  jury  to  chaiige 
"Interest  on  the  babince  of  the  adminlslnition  account  up  to  the  time  wheq 
dM  irst  legai7  was  doe.  After  dedoetiBg  that,  to  charge  interest  up  to 
Ihf  maturity  of  the  second  leg^^J  '^  ^  ^^  ^^  ^  judgment  was  af- 
irmed.  (the  l^ades  In  this  cm*  aIwsj*  eiceeded  the  amount  of  the  in- 
terest.)   Jh. 

Where  an  administration  account  was  settled  In  1818,  an  action  bj  next 
ef  kin  brought  In  1844,  la  not  barred  by  hipse  of  timt,  where  all  the  lega- 
eiae  were  not  pMd  or  payable  until  1837t    / ^ 

Jair.  96. 

The  party  by  whose  erden  a  bouse  is  erected  is  the  first  builder,  and 
liable  for  the  Tuhie  of  the  party  wall,  although  the  house  was  erected  uo^ 
der  a  contrsct  for  a  groas  sum  •*  Including  party  walls'*  pud  which  had 
been  paid.     Davids  tr.  Harris, 

At  execution  issued  by  a  justice  and  returned  levied,  but  not  sold  for 
want  of  time ;  an  alias  stayed  and  a  pluries  issued  nine  years  afterwards 
returned  no  goods,  is  eridence  for  defendant  of  payment  ef  the  debt.   Ib^ 

The  right  to  cempenantlon  for  a  party  wall  Is  personal  to  the  first  build* 
er ;  hence  where  a  house  was  erected  on  land  conveyed  to  husband  and 
wife,  and  the  heirs  of  the  wife,  the  husband  and  his  creditors  are  entitled 
to  the  compensation,    lb. 

By  proceediog  before  arbitrators  an  objection  to  the  illegility  of  their 
appointment  is  waived  even  if  there  was  an  express  agreement  there 
phould  be  no  waiver.     Christman  v.  Mwan* 
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Th*  rale  in  Waltoo  t.  Shellj  does  oot  apply  where  the  note  or  bill  ii 
not  toed  on.  Hence  to  an  action  to  recorer  from  a  prior  endorser  the 
arooont  adtanced  to  take  op  the  bill^  the  drawer  and  acceptor  are  not  in- 
competent ander  the  policy  of  the  law  to  protre  that  the  bill  was  eodors* 
ed  for  the  accommodation  of  the  party  making  each  advance.  Wiighi  ▼• 
FuefitL 

Where  fandi  are  deposited  for  a  special  purpose,  with  notice  to  the  re- 
ceifor,  he  cannot  refuse  to  apply  them  to  the  object  for  which  they  were 
deposited,  on  the  ground  that  a  debt  is  due  him  by  the  depositor.  Bank 
ofU.8.^.  Macalester, 

The  State  pf  Illinois  created  two  separate  funds  for  internal  impro?e- 
ments ;  the  one  for  general  purposes,  the  other  fur  the  construction  of  n 
particular  eanal.  The  canal  was  under  the  superintendance  of  the  Ca- 
nal Commissioners,  and  a  loan  was  authoriaed  and  negotiated  on  bonds 
bearing  interest,  payable  at  A.  fi.  and  P.  The  funds  of  the  canal  com- 
missiojors  were  deposited  with  the  B.  U.  S.  at  P.  The  fund  commis- 
sioners of  Illinois  also  opened  an  account  which  was  oferdrawn.  Hek), 
that  the  B.  U.  S.,  hariog  notice  of  the  creation  and  issue  of  such  bonds, 
coupons  entitling  to  recei? e  the  interest  to  accrue  thereon  nt  the  B.  U.  S. 
and  recei? ing  on  deposit  funds  su0icient  to  pay  such  coupons,  under  an 
agreement  to  pay  them,  could  not  refuse  payment  on  the  ground  of  a  debt 
doe  by  the  StMte  on  the  fund  commisstoners'  account,    lb. 

Assumpsit  against  a  depositor  for  the  amount  of  an  o?er-draft,  is  a  waiv- 
er of  the  tort,  and  subject  to  the  general  right  of  set  off.    lb. 

The  holder  of  coupons  payable  to  bearer,  may  maintain  an  action 
thereon  against  the  party  bound  to  pay  such  coupons,  or  use  them  as  a 
aet  off  against  him,  there  being  no  proof  that  they  were  unlawfully  ob- 
^ined.    fb. 

Jan.  29. 

A.  having  purchased  the  right  of  a  vendee,  under  articles,  erected  fix- 
tures on  the  hind  which  he  afterwards  sold  to  B.  to  whom  he  also  trans- 
ferred his  interest  in  the  land  by  parol.  B.  cannot  set  up  as  defence  to 
a  claim  for  the  price  of  the  fixtures,  a  judgment  against  A*s  vendor  which 
was  entered  after  possession  taken  by  A,  under  his  agreement,  which 
judgment  was  known  to  B.  at  the  time  of  his  purchase  of  the  fixtures,  for 
1st.,  it  was  no  lien  because  the  interest  had  then  been  transferred  to  A.« 
and  if  a  lien,  B.  might  have  severed  before  execution ;  and  2nd,  he  bar- 
gained for  the  fixtures  as  personalty  with  knowledge  of  the  existence  of 
the  judgment.    Ea$s*  Anptal. 

Under  the  act  of  1643.  (to  prevent  preforences  in  assignments,)  non 
releasing^creditors  are  not  entitled  to  dividends  under  an  assignment  in 
trust  for  such  creditors  as  shall  release.    LeaU  AppeaL 
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Jait.  31. 
Oo  KD  appeal^taken  from  a  decree  of  the  Orpbane*  Coort,  diamiMiiig  an 
eiecator  for  watte  and  roitmaoagement  of  the  irafatMi.  tiutt  Court  bmit  re- 
quire secant  j*firom  the  appellant,  not  only  that  he  vifl  pnieeeate  hie  appeal 
with  effect  aod  paj^coata,  hot  for  the  faithful  perfonuaace  of  hia  dutiee 
pending  the  appeal^whicb  operates  as  a  supercedeaa.  The  amouut  of 
the^f ecuritj  is  in  the  discretion  of  the  Gonit.  Cm.  a.  JU  Judgu  of  lAa 
Orpham' Cburt  of  PhUadelphia. 

A  promise  of  a  reward  to  a  constable  for  arreeting  a  citoiiial  under  % 

warrant  which  he  is  bound  by  law  to  execute,  is  witliout  oousidermtioo. 

Smith  tr.  Whildin. 

The  death  of  the  person  elected  to  fill  the  office  of  derk  of  the  Or- 
pban*s  Court,  before  he  has  qualified  himself  according  to  law,  does  not 
create  a  Vacancy  in  the  office,  which  the  Goferoor  may  fin  by  appoint- 
ment—but the  incumbent  who  is  authorised  to  liold  the  office  lutil  hia 
successor  is  duly  qualified  holds  of  er«     Cbm'Ui  ex.  rd.  ▼.  HdnUy, 

Under  the  general  issue  without  notice  of  the  special  matter,  deft  may 
prove  that  the  work  was  done  in  an  unworkmanlike  and  insufficient  man- 
ner.    OawT,  WolcotL 

An  order  to  pay  when  in  funds,  drawn  by  eensigaor  <or  hia  coaaigaee, 
in  faTorof  a  third  person,  with  the  name  of  the  oonaigBee  written  on  the 
fiice  of  the  order,  coupled  with  eridenee  from  which  a  promiae  to  pay  can 
be  deduced,  entitles  the  payee  to  aue  the  drawee.  QiUe$pU  t  Mather. 
But  such  promise  is  to  be  construed  according  to  the  writing,  and  henoe 
where  the  'drawer  was  proTiously  indebted  to  the  drawee,  and  the  hitter 
had  aoeepted  bills  drawn  by  the  former,  prior  to  the  acceptance  of  the 
order,  he  can  deduct  such  debts  and  liabilitiea  from  the  funds  applicable 
to  the  order,    lb. 

The  record  of  an  action  by  the  payee  against  thedrawer  of  abill«  which 
avers  that  en  presentment  the  drawee  answered  there  were  no  faada  In 
his  hands,  and  that  the  bill  was  protested,  does  not  estopp  the  payee  from 
aTorring  in  an  action  Against  the  drawee  that  there  were  funds  in  liia 
bands  to  pay  the  order,    lb. 

The  register  baring  granted  letters  of  adminlsCiution  of  the  eatnteof  « 
feme  cotert  to  a  stranger,  the  register  at  the  instance  of  the  hnaband  re- 
foked  them  and  granted  lettera  to  the  husband ;  on  ap|ieal  die  register'a 
ooort  revoked  the  letters  to  the  husband;  on  appeal,  the  S.  C  reversed 
the  decree  of  the  court,  and  affirmed  the.deeree  of  the  register— Rogerst 
J.,  saying  the  act  is  imperative  and  the  title  to  the  property  will  be  subse- 
quently determined.  It  was  said  in  this  caae  that  the  property  was  not  n 
separate  uie.    Brittain's  Appral. 
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Feb.  6. 

A  tenant  from  quarter  to  quarter,  who  hat  held  over,  is  not  bound  to 
gWe  notice  of  his  intention  to  quit  at  the  end  of  the  current  quarter. — 
Cooke  t,  NieUon. 

Feb.  7. 

Though  the  objects  of  a  charitj  are  uncertain,  a  devise  will  not  fail  for 
want  of  a  trustee  capable  of  taking,  if  a  discretionary  power  is  vested  any 
where.  And  such  power  mny  be  vested  in  an  unincorporated  religious 
society.     Pickering  ▼.  StrattoelL 

A  devise  of  real  and  personal  estate  to  the  monthly  meeting  of  Friends 
of  Philadelphia,  for  the  Northern  District,  (being  an  unincorporated  reli- 
gious association,)  to  be  applied  as  a  fund  for  the  distribution  of  good  books 
among  pcior  people  in  the  back  part  of  Pennsylvania,  or  to  the  support  of 
an  institution  or  free  school  in  or  near  Philadelphia ;  established  against 
tlie  heirs  and  representatives  of  testator  on  a  bill  filed  by  certain  members 
of  the  meeting  on  behalf  of  themselves  and  other  members.    lb. 

Feb.  8. 

An  order^to  quash  a  for :  att :  is  not  the  subject  of  a  writ  of  error,  for 
the  affidavits  on  which  the  order  is  made  are  not  part  of  the  record,  and 
in  the  absence  of  error  apparent  on  the  record,  and  where  an  order  is 
made  on  extrinsic  evidence,  the  presumption  is  in  a  Court  of  Error,  that 
all  idlings  were  rightly  done.     Brown  v.  Bidgvoay, 

Feb.  9. 

A.  conveyed  lands  to  a  trustee  in  trust  to  apply  the  rents  and  profits  to 
the  interest  accruing  on  certain  incumbrances,  and  the  residue  of  said  in- 
come to  A.  for  life,  and  in  case  he  should  leave  a  widow  that  the  trustee 
out  of  the  said  balance  or  net  revenue  income  and  proceeds  of  the  said 
yeariy  rents,  pay  said  widow  an  annuity  of  $1000  yearly  during  widow- 
hood, which  should  be  in  lieu  of  dower,  &c.,  aod  the  residue  of  said  rents 
and  profits  to  third  persons.  A.  died  and  the  rents  and  profits  during  cer- 
tain years  were  insuflicient  to  pay  the  interest  on  the  incumbrances  and 
the  /panulty.^The  widow  is  entitled  to  the  arrearages  out  of  the  rents  ac- 
cming  during  subsequent  years.    Rudolph^s  Appeal. 

In  an  action  against  the  county  for  the  destruction  of  property  by  a 
molv  ^0  plaintiff  may  prove  his  ownership  and  the  value  of  wearing  ap- 
parel destroyed,  but  he  is  incompetent  to  prove  the  destruction  of  house- 
hokl  furniture,  ^cc     County  v.  Leidy. 

The  objection  taken  being  general,  he  was  rightly  admitted  if  compe- 
tent kx  any  purpose,    lb. 

Feb.  12. 

Devise  of  a  house  to  my  wife  for  life,  the  renuinder  of  ray  property  to 
my  wife,  one  part  to  each  child,  one  part  to  my  mother-in-law  to  live  in 
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the  hooM  wkh  my  wif*  and  childraB,  or  if  the  pr«f«n  it  to  roeaitv  ia 
liM  tlMTOof  9200.  Tb»  widow  by  the  •cceptepcoof  the  dmim  heciwii 
eontiof ootly  liablo  tar  tbo  cfatrge,  ftod  hor  ottilo  it  tliaiobj  oabi^  iolo 
ft  €m  lioipla.  Tlioro  Mog  poraooAl  ottato  on  which  tho  hogoogl  of  tho 
romaiiMtor  aw  operato.    Coame  w.  P<nwentUr. 

DolbMlMt  ofeslocted  to  pMoti/r  beiog  teloctod  m  n^itrator,  mjmg  •*  ho 
itootooboooitiiioa:^  Hold  ootoctiooable,  fiN'iC  WMwKtpokoaofliia 
io  hit  indo,  Mr  m  m  orbitnUoTt  for  ]|o  iioftr  WM  etfomtL  Wrigki  ? • 
Ewimg. 

FsB-  16. 

Whoro  bool(0  MHO  prodocod  at  the  trial  aodor  at  ordor,  andor  Iho  pet 
of  Ataembly,  aod  the  Coort  grant  laa? o  to  tho  party  applying  |br  tho 
production  to  inspect  them  doriug  an  adjoornmoot  of  tho  Court,  the  in- 
jury it  coHttoral  to  tho  canto  and  irremediable ;  heoco,  thit  Court  wiO 
not  rererte  on  that  account.    BeaU  r.  Lee. 

Under  the  pleat  of  non  attnroptit  or  of  payment,  tho  dofeodaot  with- 
out notice  of  tpecial  matter  mty  tbow  that  the  pkinfiif  hat  credited  hia 
In  hit  account  for  goodt  told  to  pbuntiflf,  tliereby  balancing  tho  aceoaat* 
lb. 

Money  had  and  reiceif  ed  will  not  lie  for  the  value  of  goodt  told  which 
were  to  be  paid  for  in  merchandise,    lb. 

An  oKocufttd  contnict  by  a  merchant  for  the  purchate  of  goodt  befim 
the  day  from  wbiclp  the  inquett  findu  him  to  hare  been  «ioa  compott^  can- 
not be  aroided  by  proof  of  intanity  at  the  time  of  tho  purehato,  unlett 
there  hat  boon  a  fraud  committed  on  hini  by  the  render,  or  he  haa  knowl- 
odge  of  hit  eonditioa*    Ibp 

Plaiotilf  baring  obtained  a  judgment  before  an  Alderman,  appealed  to 
the  C.  P.  and  then  ditcontioned  the  appeal.  No  action  Kea  on  tho  Judg- 
moot  before  tho  Alderman  for  the  dii?ootin nance  in  tuch  caae  it  a  dit- 
claimer.    fWoar.  Weyman, 

Feb.  19. 

Tettator  bequeathed  an  anout^  to  hit  executort  to  be  paid  to  the  wi- 
dow of  hit  deceated  ton  during  all  the  term  of  her  natural  life.  If  ahe  ao 
long  remain  hit  widow  and  uomarried,  with  a  general  devite  o?er  of  tho 
retidue  of  hit  ettate— the  derite  oror  being  a  condition  in  rettraint  of 
marriage  it  abtdute  and  the  condition  roid.    Hoopes  r.  Dundat. 

A  limitation  orer  on  marriage  of  the  doriteo  b  ralid.    lb. 

A  tenant  who  hat  quit  pottettion  and  receirod  notice  to  giro  tecuiity 
for  the  rent  within  fire  dayt,  mutt  tender,  tuch  tecurity  before  the  pro* 
ceedingt  are  commenced  before  the  justicet  noder  the  act  of  1825;  a 
lender  afVerwardt  it  immaterial.     JVard  r.  WandeU. 

**  Unlett  the  conditiont  of  the  act  relatiog  to  limited  partnertUpa  are 
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ttrictly  complied  with,  the  pertoen  ere  geoenlly  lieble.  Hence,  whercr 
•Qch  •  pertoerihip  was  formed,  coniifltiog  of  the  geoeral  aod  ooe  ipecial 
pertoer,  eod  the  firm  name  was  a  company,  the  special  partner  ii  gener- 
ally liable.    AndrewM  ?.  SchoU. 

Where  a  third  person  enteri  the  firm  at  a  general  partner,  the  special 
partnership  is  dissolved,  and  if  there  be  a  renewal  and  not  a  new  cash 
payment  by  the  former,  and  continuing  special  partner,  bat  the  cash  paid 
into  the  former  special  partnership  remains  with  the  new  firm  and  con* 
stilotes  the  cash  paid  into  the  new  firm  by  the  special  partner*  he  be* 
comes  a  general  partner  of  the  renewed  firm.    lb. 

In  soch  cases  knowledge  by  creditors  of  the  existence  of  the  spcpcial 
partnership  agreement  at  the  time  the  contracts  are  made,  does  not  dis* 
charge  the  special  partner  from  his  general  liability.    lb. 

An  allegation  of  such  knowledge  in  the  creditors,  and  that  they  tmsted 
to  the  credit  of  the  firm  and  general  partners,  and  not  to  the  special  part- 
ner. In  an  affidavit  of  defence,  does  not  amount  to  an  averment  of  a  spe- 
cial contract  which  will  discharge  the  special  partner  from  n  general 
liability  to  such  creditors.    lb, 

FsB.  19. 
Testator  devised  to  his  son  H.  for  life  remainder  to  his  Issue,  and  if  he 
died  without  issue  to  his  sereoteen  grand  children,  or  such  of  them  as 
shouki  be  living  at  the  death  of  his  son,  and  the  issue  of  such  as  were 
then  dead,  he  then  gave  specific  property  to  or  in  trust  fur  each  of  his 
said  grand  chiklren,  and  decbu^  that  if  either  of  them  died  before  him 
or  in  their  minority  and  without  issue,  their  share  of  testator's  estate 
should  go  to  the  brothers  and  sisters  of  such  decedent  named  in  his  will* 
and  that  such  of  his  real  estate  as  should  become  the  property  of  his  grand 
daughters,  should  be  held  in  trust  for  tbem  by  trustees  thereinafter 
named.  By  a  codicil  reciting  the  devise  to  his  son  H.  and  his  death  he  de- 
clared that  the  said  estates  should  go  to  the  survivors  of  the  seventeen 
grand  children,  their  heirs  and  assigns,  the  same  as  if  H.  had  outlived 
him  and  died  without  issue.  One  of  the  grand  children  named  in  the 
devise,  even  after  the  death  of  H.  died  after  the  date  of  the  codicil  in  the" 
life  time  of  testator  without  issue,  leaving  collateral  heirs :  Held  that  the" 
estates  devised  to  H.  for  life,  passed  under  the  will  and  codicU  to  the 
grand  children  living  at  testator's  death, — 2d,  that  the  shares  of  the  grand 
daughters  were  vested  in  the  trustees  appointed  for  them  by  testator  in 
the  body  of  his  will.     Ooddard  v.  Ooddard. 
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The  Ca$e  of  James  Stdtivan. — It  seems  that  Sallivan, 
the  vanqaished  prize-fighter,  is  in  danger  of  imprison- 
ment under  a  former  conviction  of  manslaughter  for  which 
he  was  under  sentence,  in  the  Penitentiary  in  New  York, 
when  Gov.  Bouck  granted  him  a  pardon  in  1843,  on  con- 
dition tiiirr  o/mi,  that  he  *<  will  not  engage  in  any  prize- 
fight, so  called,  during  his  natural  life  ;  and  in  the  event 
of  his  not  complying  with  the  said  conditions,  or  either 
of  them,  then  this  pardon  shall  cease  and  he  inoperative, 
and  the  said  James  Sullivan  shall  be  arrested  and  impris- 
oned according  to  his  sentence.''  In  England,  the  King 
may  pardon  on  condition,  and  in  this  country  the  Presi- 
dent has  the  same  power,  7  Bacon  412,  7  Peters'  Rep. 
161 ;  opinions  of  Atty.  Genl.,  vol.  1,  250,  vol.  2, 1034.  So 
in  Pennsylvania,  8  W.  &  S.  197,  and  in  New  York,  2  Gaines 
57 ;  in  the  latter  State,  the  question  was  largely  discus- 
sed in  the  People  v.  Potter,  N.  T.  Legal  Obs.  May  1846, 
p.  177, 1  Kent  2S3,  note.  The  pardon  of  Sullivan  was 
granted  under  the  old  constitution.  In  the  constitution  of 
1846  the  power  is  expressly  given  to  the  Crovemor  to 
**  grant  reprieves,  commutations  and  pardons  after  con- 
viction for  all  ofTences  except  treason,  and  cases  of  im- 
peachment, upon  such  conditions,  and  with  such  restric- 
tions and  limitations  as  he  may  think  proper,  subject  to 
such  regulation  as  may  be  provided  by  law  relative  to  the 
manner  of  applying  for  pardons.*'  An  idea  is  entertain- 
ed, by  some,  that  the  condition  only  restrains  the  recipi- 
ent of  the  pardon  from  prize-fighting  wiUUm  ike  Umiii  of 
ike  State  of  New  York  ! 


Thomoi  Hyer'i  Case. — We  perceive,  by  the  report  of  a 
decision  of  Judge  Parsons,  that  the  victor  in  the  late  dis- 
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graceful  prize-fight  has  been  arrested  in  Philadelphia  and 
isarrendered  to  the  authorities  of  Maryland,  as  a  fugitive 
from  justice.  It  seems  that  the  ancient  form  of  Gover- 
nor's warrant,  although  heretofore  held  to  be  insufficient 
by  reason  of  its  not  showing  the  case  to  be  within  the  act 
of  Congress,  is  still  in  use.  Judge  Parsons  very  prosier- 
ly  pursued  the  same  course  in  relation  to  it  that  was 
adopted  in  the  case  of  Henry  Thomas,  who  was  surren- 
dered to  the  authorities  of  Ohio,  and  executed  tor  the 
murder  of  Frederick  Edwards,  in  Ross  county,  Ohio.  In 
cases  of  this  kind  the  Governor  has  no  authority,  merely 
as  Governor.  In  that  capacity  the  Courts  being  co-ordi- 
nate branches  of  government,  are  not  bound  to  obey  his 
mandate.  Per  Bell,  President,  2  Pa.  Law  Journal  150.— 
But  the  Governor  may  be  regarded  as  an  agent  of  the 
Chneral  Government^  quo  ad  hoc^  deriving  his  authority 
from  the  act  of  Congress,  and  to  entitle  his  warrant  to 
obedience,  under  the  paramount  authority  of  the  act  of 
Congress,  it  should  show  that  the  pre-requisites  of  the 
act  have  been  complied  with,  or  should  be  accompanied 
with  the  necessary  proof  by  affidavit  duly  certified,  or 
by  a  copy  of  an  indictment  found,  showing  that  the  per- 
son arrested  has  been  charged  with  crime,  &c.  See  case 
of  Henry  Thomas,  Lewis'  Crim.  Law,  262. 


fttiscctlaneous  }9'otur0. 

A  letter,  received  firont  the  Jodgie  reported  tcr  haTe  made  the  decision 
referred  to  in  a  late,  number  p.  333,  anthoriaei  us  to  aa  j  that  he  hat 
been  miaunderatood,  and  that  no  sach  decision  waa  made  by  htm. 

An  interesting  decision  reported  to  hare  been  made  hy  Judge  Knox,  in 
a  prosecution  under  the  seduction  law  of  1843,  is  received.  To  guard 
ag^unst  misapprehending  the  points  decided,  the  President  Judge  is  tfH 
quested  to  &vor  us  with  lis  own  report  of  the  case. 
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Th«  Rhode  Iibiid  cam,  m  it  bat  bara  eaBod,  Ihw  Um  diipnni  of  ia 
Cbo  Sapreoia  Conit  of  tbo  Uoitod  Statoo  withoat  lovolviof  m  iaqairy  mHo 
the  origiDal  qaoitioD  boCwooo  tho  Dorr  CoootiMitioo  and  tbo  Old  Cbvtar 
That  qoettioB  it  was  hold  was  a  poliiical  qoootioo  which  ai«t  bo  lottlid 
bypoUtieal  trihun^  and  whoa  so  oottlod,  it  was  tho  dotf  of  tho  Coot 
to  taiio  tho  dteiiioa  of  thooo  triboaalo  lor  thoir  goido.  It  was  alio  hold 
tlMt  in  thit  caoo,  tho  poUtioal  authoritioo  hatiag  doridod  ia  Cmw  of  tho 
Old  CiMrtor,  tho  Court  moot  suMaia  it. 


0^  The  iotireetiog  opinioo  of  Jadgo  KiltOt  ia  th4  colobratod  caoo  of 
ftotlor  ▼••  Botlor,  has  crowded  out  laaoy  other  artideo  iatoadod  far  thii 
ttQnbor.ainoaf  which  are  Mticot  of  the  followiag  now  aadfalaablo  pi^ 
lioatioDi:* 

4  Dooio'i  Reporti  of  the  Sapreme  Court  of  New  York,  pafcrMJiid  bj 
Ooald«  BaolM  dc  Co^  N.  Y. 

1  Sanford*e  Report!  of  tho  Superior  Court  of  tho  Ci^  of  Now  York, 
hf  Baoke,  Gould  dc  Co.,  N.  Y. 

14  Vol.  New  Libiafj  of  Law  and  Eqoity,  bj  M 'Kialoj  dc  Looeara, 
HarriibQi|[« 

1ft  volomo  of  tho  Aomnl  United  Statoa  DifOit,  bj  LiClia  Jt  Browa, 


Rcpoart  of  Casks  argaed  and  detennioed  in  tho  Ea|jUi  Govt  of 
Chsncery,  with  Notes  aod  References  to  both  Fngiish  and  Amerlcaa 
Decisioos.  By  John  A.  Duolsp,  Couosellor  st  Law.  VoL  XXJ(. — 
CoDtHiaiog  Hare*s  Cbunceiy  Reports,  fol.  4, 1814, 1845, 1846—7, 8aad 
9,  Victoria.  New  York :  Pablisbed  by  Banks,  Gooid  dc  C%^  Law 
Book  sellers.  No.  144  Nsssau  Street ;  and  by  Gonbi,  Bonks  dc  Goald, 
No.  104  State  Street,  Albany.    1847. 

This  book  is  simihur  to  those  of  this  series  tet  hav  gone  befiira  iL  It 
li  a  reprint  of  an  oioollont  English  Chancery  VohinM,  contaiaing  tto  do- 
«isM>ns  of  seme  of  the  very  best  Kqnity  lawyers  of  modem  tiaMo.  Lord 
Lyndhnrst,  Lord  Langdslo,  Sir  Lancokit  Shad weD,  Sir  Knight  Braeo,  end 
Sir  James  Wigram.  It  cofors  a  period  of  time  from  Foster  Term  1844 
10  Esster  Term  1846.  Tho  oases  thomsolfoo  are  faloaUo  and  hnportant^ 
and  tho  decisions  are  well  considered  and  carofollyropQttod.  ThoMlM 
«f  Mr.  Dunlsp  give  additional  valno  to  ^  4 
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Supreme  Court  of  HSm  Sork-"-(Dneiba  tf  ireult 

WEARE  V.  SLOCUM. 

1.  An  egeot  to  eoDdact  a  enit  in  a  Court  of  Roeord  if  an  Attomej-at-Law. 

8.  Where  A.,  who  was  not  an  Attorney,  tigned  a  tumniona  **  B.  (the  plaii: 
tiiPt  name)  by  A.  agent/'  and  required  the  answer  to  be  served  on  '*  me,"  at  a 
pkce  where  A.  resided,  but  which  was  not  the  residence  of  B. 

Held:  That  the  proceeding  was  irregular.  1st.  Because  A.  was  not  an 
Attorney,  and  2nd,  because  the  summons  required  the  answer  to  be  servc«l  at 
A's  residence,  instead  of  the  residence  of  the  plaintiflf.  Where  by  setting  aside 
a  summons  and  complaint  as  irregular,  the  plaintiff  would  be  barred  of  Iiis 
right  of  action,  by  reason  of  the  Statute  of  Limitations,  the  Court,  instead  of 
setting  the  proceeding  aside,  will  permit  an  amendment  to  be  made  on  pay- 
ment of  ooets. 

Motion  to  8et  aside  the  serWce  of  a  samroons  and  com- 
plaint under  the  following  state  of  facts :  The  summons 
and  complaint  were  served  on  the  defendant  on  the  27th 
day  of  December,  1848.  These  papers  were  signed 
**  Archibald  Weare^  bjf  J.  O.  Cramer^  agent J^  And  the  sum- 
mons required  the  answer  to  be  served  in  the  following 
words,  viz :  «*  On  mcy  at  Russia  Corners^  Herkimer  caunr 
iff.**    It  appeared  that  the  plaintiff  did  not  reside  at  Rus- 

VoL.  VIII. — No.  24L 
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sia  Corners,  bat  that  Cramer,  the  agent,  did  reside  there ; 
and  it  farther  appeared  that  he  was  not  an  Attorney  of 
Ike  Court  J.  Benedict,  for  the  motion. 

J«  G.  Cramer,  oppo$ed. 

Gridley,  J. — At  Chambers. — This  is  an  attempt  on  tlie 
part  of  a  person,  who  has  not  been  admitted  as  an  attor- 
ney, to  practise  as  sach,  andcr  the  name  of  agent.  If 
this  can  be  done,  then  the  law  which  reqaires  a  regular 
admission  to  authorize  a  person  to  practise  becomes  a 
dead  letter.  There  is  a  large  class  of  persons,  who  would 
hold  themselves  out  as  qualified  to  conduct  the  most  im- 
portant legal  controversies,  and  would  mislead  the  weak 
and  credulous  to  their  niin,  were  it  not  for  the  protection 
of  the  law,  which  requires  as  an  indispensable  condition 
/)f  the  right  to  practise,  an  order  of  the  Court,  founded  on 
ntisfactory  evidence  of  a  good  moral  character,  and  of 
sufficient  learning  and  ability. 

It  is  no  answer  to  say  that  many  incompetent  and  im- 
moral persons  are  admitted;  and  therefore,  that  a  regu- 
lar admission  to  practise  is  not  a  reliable  test,  either  of 
character  or  capacity. 

It  is  true  that  the  Courts  are  liable  to  be  imposed  upon 
in  relation  to  the  character  of  the  applicant,  and  it  is 
quite  probable  that  they  have  oflen  been  too  indulgent  or 
too  careless  in  admitting  applicants,  destitute  of  the  ne- 
cessary qualifications  to  conduct  suits  with  reasonable 
safety  to  the  interests  of  their  clients.  This,  howcTer, 
only  proves  the  necessity  of  a  stricter  administration  of 
the  rule,  but  famishes  no  argument  in  favor  of  its  repeal, 
nor  any  justification  for  its  violation  while  it  exists. 

Again,  the  summons  required  the  answer  to  be  served 
on  either  tiie  ogim/,  or  the  plaintiffs  at  Russia  Comers.  If 
by  this  was  meant  the  agentj  as  is  probable  from  the  fact 
that  he  resided  there,  it  is  apparent  from  what  has  been 
said,  that  there  is  no  law  to  authorize  such  a  service. 

An  agent  to  conduct  a  suit  in  a  Court  of  Record  i$  an 
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attorney  at  law^  but  Mr.  Cramer  was  not  an  attorney,  and 
coold  not  regularly  act  as  such.  But  if  the  service  was 
intended  to  be  required  to  be  made  on  the  platntifff  as  is 
now  argued,  then  the  direction  was  false  and  inoperative, 
for  the  reason  that  the  plaintiff  did  not  reside  at  Russia 
Comers.  (See  the  107th  section  of  the  Code.)  The  de- 
fendant is  therefore  entitled  to  have  the  motion  granted. 

But  it  is  suggested  that  the  statute  of  limitations  will 
have  run  against  the  demand  before  another  suit  can.  be 
commenced,  and  I  am  for  that  reason  asked  to  allow  the 
plaintiff  to  amend,  and  I  do  so,  upon  the  payment  of  $10 
costs.  It  is  true  that  no  costs  can  legally  be  allowed  to 
the  moving  party  as  costs  of  the  motion.  But  it  has  been 
held  that  such  costs  may  be  awarded  by  the  Court,  as  the 
terwUf  or  as  the  condition  of  the  relief  granted  to  a  party 
who  is  adjudged  to  be  in  default.  There  is,  however, 
another  ground  on  which  the  great  injustice  of  denying 
costs  to  the  moving  party  (however  meritorious  the  mo- 
tion and  whatever  the  fraud  of  the  adverse  party  may 
have  been,  which  rendered  it  necessary)  may  be  avoided, 
and  that  is,  by  regarding  the  party  as  moving  himself,  to 
be  relieved  against  the  consequence  of  his  own  irregular- 
ity. For  instance,  where  a  defendant  moves  to  set  aside 
a  writ  for  some  defect,  which  is  amendable,  the  mover  is 
entitled  to  have  the  writ  set  aside.  But  inasmuch  as  the 
irregularity  is  amendable,  and  leave  to  amend  would  be 
granted  on  a  direct  motion  for  that  object  on  equitable 
terms,  the  Court  will  regard  the  irregular  party  as  mov- 
ing to  amend  (without  a  formal  motion,)  and  will  allow 
the  amendment  on  the  terms  of  paying  costs  to  the  mov- 
ing party.  So  here,  the  plaintiff  must  pay  costs  as  a  con- 
dition of  being  allowed  to  amend,  just  as  though  he  had 
made  a  formal  motion  upon  notice  for  such  relief. 

^  NoTi. — In  connexion  with  this  case  it  may  be  stated  that  at  the  December 
circait,  for  Wajne  county,  Mr.  Justice  Sill  refused  to  be  bound  by  the  decision 
of  Edwards  J.«  Devriet  v,  ATKoan,  1  Code  Rep.j  p.  6,  and  admitted  a  party  not 
an  attorney  to  api^ear  for  another  in  a  cause  on  producing  an  appointment  in 
writing,  and  a  certificate  of  moral  character.^ Cooa  Rqf.  105. 
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IDtitrut  €ottrt  of  tl)c  finittb  SlaitM^^Ja  ^miraUg. 

riJLllllBBT  m.  THB  ONTARIO.    PHILADELPHIA.  DEC.  184S. 

•♦COLLISION.- 

Uadflr  wbsl  etreomttaaoM  in  etM  of  collbion  a  ttmm  tow  wmj  be  to  Uomo 
in  ■proodinf  itself  too  widely  oror  the  chumeL 

Fish  and  Uazlehorst,  for  Libellant  W.  G.  Smith  for 
KespondenU 

KaKe  J«  The  Steamer  Rappahannock  was  descending 
the  Schnylkill  on  the  12th  of  Jane  last,  having  a  number 
of  canal  boats  in  tow.  Three  of  these  were  attached  on 
each  side  of  her  guards,  and  four  others  were  towed 
astern.  The  steamer  with  her  ten  boats  occupied  a  space 
of  168  feet  in  length,  by  128  feet  in  breadth.  The  wind 
and  tide  were  with  her* 

She  had  reached  the  lower  part  of  the  river,  near  the 
Rope  Ferry,  where  the  channel  having  six  feet  of  depth 
at  half  tide,  extends  over  some  4S0  or  500  feet  in  width. 
At  this  time  the  schooner  Ontario  was  beating  up,  and  in 
her  immediate  vicinity.  Both  did  what  was  in  their  pow- 
er to  prevent  collision ;  but  in  the  judgment  of  the  ex- 
perienced ship  masters,  who  favored  me  with  their  advice 
as  assessors,  a  collision  had  become  inevitaUe.  The  re- 
sult was,  that  the  schooner  struck  one  of  the  canal  boats 
in  tow  of  the  steamer,  and  sunk  her ;  and  this  libel  is  filed 
by  the  proprietor  of  the  sunken  boat  to  recover  his  dam- 
ages. 

As  no  blame  is  imputable  to  either  party,  other  than  is 
implied  in  this  statement  of  the  facts,  the  case  would  at 
first  seem  one  of  those  in  which  by  the  maritime  law  each 
party  bears  his  own  loss.  But,  viewed  more  closely,  there 
are  circumstances  connected  with  it  which  might  justify 
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the  application  of  a  still  severer  rule  against  the  com- 
plainant. 

I  readily  agree  that  some  of  the  rules  which  are  oblig- 
atory on  ordinary  steamers  when  meeting  sail  vessels,  are 
inapplicable  to  steam  tugs  engaged  in  towing.  The  su- 
perior control  ovier  her  movements,  which  belongs  to  a 
steamer,  her  power  to  vary  or  arrest«  or  even  reverse  her 
course  at  pleasure,  and  which  enable  her  generally  to 
avoid  collisions,  do  not  belong  to  the  steam  tug,  which 
gives  a  secondary  impulse  to  a  fleet  either  attached  to 
her  sides  or  following  in  her  wake*  The  momentum  of 
the  system,  of  which,  under  such  circumstances,  she 
forms  part,  may  be  altogether  too  great  for  sudden  con- 
trol. In  a  case,  therefore,  where  the  steam  tug  had 
neglected  no  precaution,  I  should  be  unwilling  to  hold 
her  liable  to  the  same  extent  or  under  the  same  law  as  a 
detached  steamer. 

But  to  exempt  herself  from  liability  on  this  score,  she 
must  be  careful  not  to  heighten  the  risk  of  herself  and 
others  by  any  want  of  prudence  either  in  the  disposition 
of  her  convoy  or  in  the  manner  of  navigating  it.  The 
number  and  size  of  the  vessels  which  she  takes  in  tow 
should  have  careful  relation  to  her  power  of  regulating 
their  movements,  and  to  the  nature  of  the  voyage,  the 
number  of  vessels  to  be  passed  or  encountered  by  the 
way,  and  the  facilities  of  the  particular  navigation.  On 
the  open  bay,  or  in  some  of  the  comparatively  unfrequent- 
ed sounds  and  inlets  of  the  coast,  she  may  occupy  a  larger 
space,  and  move  with  less  anxious  caution,  than  in  the 
narrow,  eccentric  and  crowded  channel  of  a  river  like  the 
Schuylkill.  Where  the  voyage  is  necessarily  attended 
by  special  hazards,  she  must  sedulously  avoid  enhancing 
them.  The  state  of  the  tide  and  of  the  wind  are  to  be  re- 
garded, because  these  maybe  such  as  materially  to  impair 
her  effective  power.    Where  the  channel  becomes  more 
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tortaoos  or  diflkult,  and  other  Tetsels  ure  approaehinip, 
she  should  take  that  pontion  in  the  river  which  may  best 
aDow  them  to  past  her,  moderate  her  speed,  and  stand 
ready  in  case  of  emergency  to  cast  off  from  her  goards 
and  let  heir  whole  train  of  boats  pass  astern. 

The  steamer  in  this  ease,  and  her  train,  including  the 
compIaifiMf  shoat,  engrossed  a  mach  greater  portion  of 
the  river  than  they  had  a  right  to*  The  wind  and  tide 
were  with  them,  and  the  moving  mass  under  their  influ- 
ence as  well  as  that  of  steamt  was  undoubtedly  too  great 
to  be  at  once  arrested  or  adequately  controlled  by  any 
action  of  the  steamer^s  engine. 

The  captain  of  the  steamer  did  his  best,  no  doubt,  to 
livert  the  accident,  when  he  ^und  himself  close  on  the 
schooner ;  but  it  is  plain,  also,  from  the  evidence,  that  the 
schooner  could  not  then  escape  the  collision  by  any  eflfort 
of  seamanship.  lintliQUt  invoking  the  rule,  therefore, 
which  denies  recourse  to  the  libellant  where  no  imme« 
diate  blame  is  imputable  to  the  other  party,  1  disiniss  the 
libel  on  the  ground  that  the  steam  tow  was  to  blame  in 
spreading  itself  so  widely  over  the  channel. 

The  gentlemen  who  heard  the  ease  with  me,  and  whose 
familiarty  with  the  subject  of  our  river  navigation  gives 
great  value  to  their  suggestions,  have  communicated  to 
me  a  few  rules,  which,  if  generally  observed,  may  in  a 
great  degree  prevent  such  accidents  as  the  one  we  have 
been  considering.  I  have,  of  course,  no  right  to  prescribe 
them  as  imperative :  but  they  seem  to  me  so  reasonable, 
that,  as  at  present  advised,  I  shall  adopt  them  for  my  guid- 
ance in  cases  hereafter  to  arise.  They  will  be  appended 
to  this  opinion. 

The  decree  of  the  Court  is  for  the  Respondent,  but  in 
consideration  of  the  peculiar  circumstances,  it  will  not 
.carry  costs. 

Per  Cur.    Decree  accordingly. 


Digiti 


ized  by  Google 


U.  S.  DISTRICT  notRT.  439 

Rules  proposed  by  c.iptains  Gulager  and  Pedrick,  re- 
ferred  to  in  the  foregoing  opinion  : 

We  have  carefully  considered  the  subject  of  the  colli- 
sion occurring  upon  the  rircr  Schuylkill^  and  would  re- 
8pectfully  suggest  the  following  regulations,  as  proper  to 
be  observed  in  the  navigation  of  that  river,  with  the  view 
of  diminishing  their  frequency ; 

1.  That  all  steam  tow  boats,  bound  up  or  down  said 
river  with  vessels  in  tow,  be  required  to  keep  as  near  the 
right  hand  or  starboard  shore  as  their  respective  drafts 
of  water  will  permit  By  this  arrangement  vessels  bonsd 
up  the  river  in  tow  of  a  steam  boat«  will  keep  nearest  the 
eastern  shore,  and  those  bound  down  to  the  west  s  leav- 
ing the  mid-channel  for  sailing  vessels. 

2  That  in  consequence  of  the  general  narrowness  of 
the  channel  of  the  Schuylkill,  steam  tow  boats  should  avoid 
placing  more  than  one  vessel  on  each  side  or  abeam,  bat 
shall  tow  the  remainder  astern. 

3.  That  sailing  vesscb  be  prohibited  from  passing  be- 
tween the  tow  boats  so  employed  and  the  shore  they  oc- 
cupy, as  above  mentioned. 

4.  And  as  it  frequency  occurs,  that  several  vessels 
bound  in  the  same  direction  are  obliged  to  pass  near  to 
each  other  when  sailing  on  opposite  tacks,  beating  to 
windward  in  narrow  channels,  and  much  damage  by  col- 
lision takes  place  in  consequence  of  neither  vessel  being 
willing  to  lose  ground  by  giving  way ;  we  recommend  that 
the  law  of  the  English  waters  be  adopted  in  such  cases, 
viz :  That  the  vessel  on  the  starboard  tack  keep  her  wind, 
or  not  alter  her  course ;  but  the  vessel  passing  her  on  the 
opposite  or  larboard  tack,  shall  if  necessary  keep  away, 
and  pass  astern  of  the  vessel  first  mentioned. 

Respectfully  submitted, 

C.  GULAGER, 


Phil'a.,  December  2,  1848. 


S.  PEDRICK. 
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€oart  of  (Errors  anb  ^peals  of  JStm  Itrscs.. 

APELIL  T£RM«  1848. 
OONOYBE,  APP.  9.  WRIGHT,  RBSPONDBNT. 

Appeal  from  ike  J)ecree  of  ike  Ckameettor. 

1.  Tbe  sUtota  of  Hmitatioiif  of  New  Jenej,  (Rev,  L.  411  f  10,  Rm.  8Ui.  9S 
t  11,)  appliat  to  Ibeaotion  of  dower,  ^nd  maj  be  pleedad  in  equity  m  well  ce 
at  law. 

2.  When  a  bill  does  not  state  any  circamstances  to  take  the  caae  oat  of  the 
•tatote,  t^e  plea  may  be  a  pore  plea. 

3.  It  it  not  reqaired  to  be  accompaoied  by  an  answer  when  the  bill  aiaply 
contains  the  formal  allegation  in  regard  to  title  fepers,  vsnal  in  bilk  of  dower, 
in  order  to  bring  them  within  the  jurisdiction  of  a  Court  of  Equity. 

The  respondent^  on  the  9th  of  /uly,  1846,  filed  her  bill 
of  complaint  in  the  Court  of  Chancery  a^nst  the  appel- 
limt,  in  vhich  she  soaght  to  recover  4ower  in  certain  lands 
in  his  possession^  The  bill  stated  th«  seisin  in  fee  of 
her  former  husband  Barzillai  Wright,  a  sale  by  the  Sher- 
iff of  his  interest  to  the  appellant,  and  that  after  such  sale 
her  husband  died  on  Ist  day  of  March,  1636,  leaving  the 
complainant  him  surviving  entitled  to  dower  in  the  said 
freehold  premises. 

The  defendant  pleaded  in  bar  that  the  said  Barzillai 
Wright  died  above  twenty  y^ars  before  the  filing  of  the 
said  bill  or  service  of  process,  and  that  the  right  or  title 
and  cause  of  action,  if  any,  of  the  cosiplainant  acerjsed 
above  twenty  years  before  the  filing  of  the  said  bill  or 
service  of  process;  and,  therefore,  that  the  defendant 
pleaded  the  statute  of  New  Jersey,  entitled,  Ac. 

The  cause  was  heard  before. the  Chancellor  uponUH 
and  plea,  under  an  agreement,  that  if  the  plea  should  be 
allowed  by  the  court,  it  should  be  considered  as  proved^ 
and  a  final  decree  made  thereon. 
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The  Chancellor,  after  argament  overruled  the  plea  of 
the  defendant  with  costs,  and  from  this  order  the  defend- 
^ant  appealed. 

Carpenter,  J.,  delivered  the  opinion  of  the  Coart. 

Whether  Courts  of  Equity  act  in  obedience,  or  in  mere 
analogy  to  the  statutes  of  limitations,  it  has  become  a  set- 
tled rale  that  they  will  apply  them  in  similar  cases  within 
the  sphere  of  their  jurisdiction,  equally  with  courts  of 
law^  They  have  always  felt  themselves  bound  by  the 
spirit  and  meaning  of  these  statutes,  and  ordinarily  act 
in  conformity  to  them.  In  cases  concurrent  with  a  reme- 
dy at  law  they  always  allow  them  to  be  pleaded,  and  a 
party  is  not  permitted  to  evade  their  effect  by  resorting 
to  another  forum.  AngeU  on  Limitations^  Ch.  3.  p.  24; 
Saxton  691. 

The  objection,  it  would  seem,  may  be  taken  by  demur- 
rer to  the  bill,  if  so  framed  that  it  appears  on  its  face,  and 
no  attendant  circumstances  are  stated  which  will  obviate 
it.  If  the  objection  does  not  appear  on  the  face  of  the 
bill,  as  in  the  present  instance,  it  may  be  taken  by  way 
of  plea,  or  by  way  of  answer.  When  the  objection  is 
raised  by  way  of  plea  to  a  bill  which  does  not  state  any 
circumstances  to  take  the  case  out  of  the  statute,  such  as 
firaud,  &c.,  the  plea  may  be  a  pure  plea ;  though  other- 
wise, if  the  bill  should  charge  a  fraud  which  had  not  been 
discovered  within  the  period  named  in  the  statute.  In 
such  case  the  plea  should  be  accompanied  by  an  answer, 
answering  and  denying  the  circumstances  of  fraud  alleged 
in  order  to  avoid  the  bar.  Story  Eq.  PI.  ^  503/  lb.  §^751, 
754.  The  bill  in  this  case  is  in  the  ordinary  form  of 
a  bill  for  dower.  The  death  of  the  husband  is  alleged 
within  the  period  mentioned  in  the  statute.  No  unusual 
circumstances  of  equity  jurisdiction  are  stated.  It  alleges 
no  matter  of  concealment  in  order  to  avoid  the  operation 
of  the  statute ;  no  ignorance  of  her  rights  is  pretended  by 
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the  complainant.  The  bill  contains  nothing  beyond  the 
formal  allegation  in  regard  to  title  papers  always  found 
in  such  bills,  for  the  parpose  of  bringing,  what  is  ordina- 
rily a  mere  legal  right,  within  the  jurisdiction  of  a  Coart 
of  Equity.  If  the  statute  applies  to  dower,  the  defence 
seems  to  have  been  properly  raised  by  the  plea  filed  by 
the  defendant. 

But  it  has  been  urged  upon  the  part  of  the  Respondent* 
that  the  10th  section  of  our  statute  of  limitation,  (11th  in 
the  Revision,)  does  not  apply  to  the  action  of  dower,  and 
consequently  cannot  be  pleaded  either  at  law  or  in  eqnity ; 
and  such  is  the  new  taken  by  the  Chancellor.  One  sec- 
tion of  our  act  copied  from  the  English  statute  of  21  /oc 
1  c.  16  sec.  1,  bars  the  right  of  entry  into  any  lands,  &c., 
unless  made  within  twenty  years  next  after  such  right  or 
title  shall  accrue.  The  widow  has  no  right  of  entry  until 
dower  assigned,  and  the  statute  (21  Jac.  1)  in  En^and,  and 
similar  statutes  in  this  country,  have  therefore  been  con- 
strued not  to  apply  to  the  action  of  dower.  It  applies 
only  to  a  right  of  entry,  and  therefore,  by  its  terms  is  in- 
applicable to  the  action  of  dower  which  is  founded,  not 
on  a  right  of  entry,  but  upon  an  inchoate  right  to  have 
the  one-third  part  of  any  lands  of  which  the  husband  had 
been  seized  at  any  time  during  coverture  set  off,  and  as- 
signed to  her. 

But  the  next  section  (Rev.  L.  411  ^  10)  goes  further 
and  enacts  **  that  any  real,  possessory  ancestral,  mixed 
or  other  action,  for  any  lands,  &c.j  shall  be  brought  or  in- 
stituted within  twenty  years  next  after  the  right  or  title 
thereto,  or  cause  of  action  shall  accrue,  and  not  after  :'* 
with  a  saving  clause  in  favor  of  infants,  feme  coverts  and 
insane.  It,  in  very  terms,  applies  to  all  actions  for  the  re- 
covery of  lands,  tenements  and  hereditaments,  and  it  is 
difficult  to  see  how  it  can  fail  to  apply  to  the  action  of 
dower.    It  bars  not  the  right  of  entry  merely,  but  any  ao- 
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tion  brought  for  the  recovery  of  Lind,  &c.  Land  is  sought 
to  be  recovered  in  this  action,  and  the  widow's  title  be- 
comes absolute  on  the  death  of  the  husband.  By  the 
statute  of  Magna  Charta,  the  heir  has  forty  days  within 
which  to  assign  dower,  a  provision  incorporated  into  the 
third  section  of  our  act  relative  to  dower.  If  not  assign- 
ed within  that  period  the  tenant  becomes  guilty  of  a  de- 
forcement and  liable  in  an  action  of  dower.  The  widow's 
title  and  her  right  of  action  then  accrue,  the  possession 
of  the  tenant  as  against  her  becomes  adverse,  and  the 
statute  begins  to  run. 

It  is  true,  lapse  of  time  is  not  enumerated  in  the  statute 
relative  to  dower  as  a  bar  to  the  action,  and  obviously  be- 
cause it  naturally  falls  within  another  classification.  Par- 
her  V.  ObeaTf  7  Mete,  is  a  decision  upon  a  statute  very 
analagous  to  our  own,  but  that  decision  may  well  be  sus- 
tained upon  the  ground  that  in  Massachusetts  the  widow's 
cause  of  action  does  not  accrue  at  the  death  of  her  hus-* 
band,  but  only  from  the  time  of  demand  made.  Here  a 
demand  is  not  necessary  in  order  to  support  the  action, 
although  it  may  be  important  as  affecting  the  amount  of 
damages.  Taking  a  different  view  from  the  Chancellor 
of  the  policy  of  the  statute,  and  holding  the  action  of 
dower  to  be  not  only  within  the  letter,  but  the  meaning 
and  spirit  of  the  statute,  we  are  unanimously  of  the  opin- 
ion that  his  decree  must  be  reversed. 

The  decree  is  reversed  with  instructions  to  enter  a  de- 
cree for  the  defendant,  with  costs  in  the  Court  below. 
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Bufxtmt  Court  of  lUinoU. 

DECEMBER  TERM,  1848,  AT  MT.  VERNON. 
From  ike  Western  Legal  Observer. 


LEONARD  WHITE  et.  tft,  Flaintiflt  in  Error,  «.  BT  WILSON, 

in  Error. 


ERROR  TO  HARDIN. 

An  affidavit  in  an  attaohmaat  aoit  aet  fuith  *•  that  the  aaid  White  and  8I00 
wvro  about  to  remove  their  property  from  this  State  to  the  iujarj  of  Wilaon.'* 
Thia  fact  was  traversed  bj  plea  in  abatement,  and  onder  this  iasoe,  the  defend- 
ant offered  to  prove  that  one  of  them  had  aufficient  nnincombered  peiaonal 
property  in  the  Stale  to  diaebarge  the  plaintiff's  demand.  The  evidence  was 
oljeoted  to  and  ezcUuled  bj  the  Ooort;  ifaU,  that  the  Coort  erred  in  esdo- 
ding  the  evidence. 

To  sustain  an  attachment  on  the  groand  that  the  d^tor,  "  is  about  to  remore 
his  property  from  this  State  to  the  injury  of  such  creditor;"  two  things  muat 
concur ;  Pint,  the  debtor  muat  be  about  to  remove  his  property  from  the  State, 
and  Stcmid,  such  romoval,  if  effected,  must  be  to  the  ii\jory  of  the  creditor.^ 
The  single  iact  that  he  is  about  to  remove  his  property  from  the  State  will  not 
justify  a  creditor  in  seiziDg  it  by  attachment. 

Attachment*  in  the  Hardin  Circuit  Coart,  brought  by 
the  defendant  io  error  against  the  plaintiffs  in  error,  and 
heard  before  the  Hon.  William  A.  Denning,  and  a  jory,  at 

the term,  1848,  when  a  verdict  and  judgment  were 

rendered  for  the  plaintiff  below  for  $208  57^. 

The  facts  material  to  the  issue  are  adverted  to  by  the 
Court  in  their  opinion. 

W.  B.  Scates,  for  the  plaintiffs  in  erron 

1.  The  statute  predicating  an  attachment  upon  the  re^ 
moval  of  property  to  the  injury  of  another  does  not  contem- 
plate nor  intend  that  every  removal  of  property  in  the 
fair  afid  regular  course  of  commerce  and  trade  is  to  the 
injury  of  creditors. 

2.  It  being  in  proof  that  plaintiffs  had  been  for  some 
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• 

time  previous  in  a  regular  course  of  trade  with  the  com- 
pany to  whom  the  iron  was  sold,  and  this  iron,  even  if 
belonging  to  them,  being  about  to  be  removed  in  such 
regular  course  of  trade — any  evidence  tending  to  show 
the  individual  solvency,  within  the  jurisdiction,  of  one  of 
the  partners,  whose  property  would  be  liable  upon  failure 
of  partnership  effects,  would  rebut  and  disprove  the  alle- 
gation of  injury  in  the  affidavit  and  issue. 

3.  They  were  materi<al  allegations  in  the  affidavit,  and 
traversed  by  the  plea,  that  the  property  belonged  to  plain- 
tiffs ;  that  it  was  about  to  be  removed ;  and  that  that  re- 
moval was  injurious  to  the  defendant.  He  cannot  select 
any  particular  property  and  maintain  that  its  removal  will 
injure  him  so  as  to  sustain  an  attachment,  whilst  other 
property,  partnership  or  individual,  remains  within  the 
jurisdiction,  which  may  be  reached  by  a  general  judgment 
upon  personal  service,  and  which  could  have  been  had  in 
this  case. 

This  is  a  new  clause  in  the  attachment  law  and  ought  to 
receive  a  sound  and  equitable  construction,  which  will 
not  interrupt  the  fair  course  of  trade,  and  so  work  injus- 
tice.   Rev.  Stat.  63,  <^  1. 

T.  G.  C.  Davis,  for  the  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by  Trumbull,  J. 

Wilson  commenced  an  action  of  assumpsit  by  attach- 
men  against  White  &  Sloo,  as  partners.  The  attachment 
was  levied  upon  a  quantity  of  pig  iron.  The  affidavit, 
upon  which  tlie  writ  of  attachment  issued,  after  setting 
forth  the  nature  and  amount  of  the  indebtedness,  alleged, 
"  that  the  said  White  &  Sloo  were  about  to  remove  their 
property  from  this  State  to  the  injury  of  Wilson."  The 
plaintiffs  in  error  filed  a  plea  in  abatement  traversing  the 
fact  of  their  being  about  to  remove  their  property  from 
the  State  to  Wilson's  injury.  The  issue  upon  this  plea 
was  found  against  the  plea,  and  judgment  entered  that 


Digiti 


ized  by  Google 


440  SUPREME  COURT  OF   ILLl.NOId. 

plaintiffs  in  error  answer  over,  which  they  did,  by  filing  m 
plea  of  nan  atswmptUt  the  issue  upon  which  being  deter- 
mined against  them,  judgment  was  rendered  in  fitvor  of 
the  defendant  in  error  for  $208  57^ 

All  the  evidence  before  the  jary  apon  the  trial  of  the 
issae  in  abatement  is  preserved  by  bill  of  exceptions* — 
This  evidence  shows  that  the  plaintiflb,  previous  to  the 
commencement  of  this  suit,  had  been  engaged  in  making 
pig  iron  in  the  county  of  Hardin,  and  in  trading  with  a 
firm  in  Cincinnati  or  Louisville.  Some  fifty  tons  of  pig 
iron,  being  all  the  personal  property  which  the  plaintiflb 
owned  in  said  county  at  that  time,  was  attached.  The 
plaintiffs  in  error  offered  to  prove  by  one  Robinson,  that 
one  of  them  owned  a  large  amount  of  personal  property 
in  this  State  free  from  any  incumbrance,  and  more  than 
sufficient  to  discharge  said  Wilson's  demand,  which  testi- 
mony was  objected  to  by  the  defendant  in  error  and  ex- 
cluded by  the  Court  as  improper.  This  decision  of  the 
Court  is  assigned  for  error,  and  it  is  the  only  question  be- 
fore us,  the  other  errors  having  been  abandoned  upon  the 
argument. 

Admitting  that  the  plaintiffs  were  about  to  remove  the 
property  attached  from  the  State,  the  question  is,  whetii- 
er  the  testimony  of  Robinson  should  not  have  been  per- 
mitted to  go  to  the  jury  as  tending  to  show  that  such 
removal  would  not  operate  to  the  injury  of  Wilson. 

The  provision  to  the  eighth  section  of  the  Attachment 
Act  authorizes  a  plea  in  abatement  traversing  the  facts  in 
the  affidavit,  and  the  issue  in  this  case  was  proper.  In 
determining  upon  the  relevancy  of  the  testimony  offered, 
it  becomes  necessary  to  put  a  construction  upon  that 
clause  of  the  statute  permitting  a  creditor  to  sue  out  an 
attachment  when  his  debtor  **  is  about  to  remove  his  prop- 
erty from  this  State  to  the  injury  of  such  creditor.**  To 
sustain  an  attachment  under  this  provision  of  the  statute 
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two  things  must  concur  :  first,  the  debtor  must  be  about 
to  remove  his  property  from  the  State,  and  second,  such 
removal,  if  effected,  must  be  to  the  injury  of  the  creditor. 
The  single  fact  that  a  debtor  is  about  removing  his  prop- 
erty from  the  State  will  not  justify  a  creditor  in  seizing 
it  by  an  attachment ;  if  it  would,  dealers  in  the  produce 
of  the  country,  and  who  are  engaged  in  forwarding  it  to 
markets  out  of  the  State,  would  hold  their  property  at  all 
times  and  while  engaged  in  their  ordinary  business,  liable 
to  be  seized  by  attachment  to  the  great  embarrassment 
of  the  trade  and  commerce  of  the  country.  It  cannot  be 
supposed  tliat  the  Legislature  intended  to  put  into  the 
hands  of  everj'  creditor  the  means  of  so  greatly  annoying 
his  debtor,  and  interrupting  the  ordinary  business  of  the 
country,  unless  the  acts  of  the  debtor  were  calculated  in 
some  way  to  prove  injurious  to  the  creditor's  rights.  Why 
should  a  creditor  be  permitted  to  harass  his  debtor  by  a 
proceeding  that  can  do  the  creditor  no  good,  while  it  may 
do  the  debtor  great  harm  ?  The  process  by  attachment 
was  never  designed  to  be  used  where  the  creditor  could 
reach  the  person  and  property  of  his  debtor  by  the  ordi- 
nary Common  Law  process,  but  only  in  cases  where  the 
debtor  resides  out  of  the  State  ;  or  is  about  placing  his 
property  beyond  the  reach  of  his  creditor  proceeding  in 
the  ordinary  way.  It  became,  then,  material  to  inquire  in 
this  case  whether,  if  the  property  about  to  be  removed  by 
the  plaintiff,  had  been  taken  out  of  the  State,  such  remov- 
al would  have  operated  to  the  injury  of  the  creditor.  How 
was  this  to  be  ascertained  ?  We  answer,  from  the  cir- 
cumstances of  the  case.  Another  provision  of  the  statute 
authorizes  an  attachment  to  issue  when  a  debtor  is  about 
to  depart  from  the  State,  with  the  intention  of  having  his 
effects  removed  from  the  State.  How  is  this  intention  to 
be  made  to  appear?  By  the  acts  and  declarations  of  the 
debtor,  and  all  the  various  circumstances  bv  which  men 
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jadge  of  each  others'  inteDtions.  So,  in  this  ease,  any 
facts  or  circumstances  tending  to  show  that  the  attaching 
creditor  woald  not  be  injared  in  the  collection  of  his  claim, 
by  the  removal  from  the  State  of  the  property  which 
plaintiffs  were  aboat  to  remoye,  were  proper  to  be  given 
in  evidence  upon  the  issae  in  abatements  Sach  were  the 
facts  which  the  plaintiffs  proposed  to  prove  by  RolMBSon. 

If  Sloo,  one  of  the  plaintiffs,  had  an  abandanee  of  an- 
incambered  property  within  the  State  to  satisfy  the  claim 
of  Wilson,  and  oat  of  which  he  coald  make  his  debt,  it 
was  surely  a  circumstance  tending  to  show  that  the  re- 
moval from  the  State  of  the  particular  property  attached, 
in  the  regular  course  of  business,  was  not  to  the  injury 
of  the  attaching  creditor.  The  joint  property  of  the  firm 
of  White  Sl  Sloo  and  the  individual  property  of  the  mem- 
bers of  said  firm  were  both  liable  to  be  taken  in  satisfhc- 
tion  of  the  defendants  claim,  and  the  plaintiffs  offered  to 
show  that  the  individual  property  of  Sloo  was  more  than 
sufficient  for  that  purpose^  This  they  should  have  been 
permitted  to  do  in  support  of  their  plea  in  abatement,  and 
because  they  were  not,  the  judgment  of  the  Circuit  Court 
is  reversed  and  the  cause  remanded  for  a  new  trial  upon 
the  issue  in  abatements 

Judgment  reversed. 

Ctrcutt  Conrt  of  ti)e  U.  0.  for  tl)t  Pistrut  of  JUmoif. 

SPRINGFIELD,  DECEMBER  TERM,  1648. 

ARROWSMITH  v.  BURUNOIM. 

The  Statute  of  IHiooit  of  1838-9,  "  to  qaiet  poeseMioB  and  oonfirm  titlea  to 
land/'  if  not  a  limitation  law.  It  it  a  LegialatiTe  cooTeyanoe  and  adljodicatles 
of  one  man's  land  to  another,  and  therefore  nnconititatioiiaL 

Ejectment  for  a  quarter  section  of  land  in  Adams  coun- 
ty, Illinois. 
Pope,  J.,  delivered  the  opinion  of  the  Court,  from  which 
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wc  make  the  following  extract  taken  from  the  Western 
Legal  Observer,  Vol.  1,  p.  50. 

Is  the  defendant  protected  by  the  statute  of  1838-9  "  to 
qaiet  possession  and  confirm  titles  to  land  ?"  The  de- 
fendant coirtends  that  it  is  in  effect  a  limitation  law.  If 
not,  that  it  is  within  the  competency  of  the  Legislature  to 
act  upon  the  right  in  this  manner  so  as  to  divest  it.  So 
much  of  the  Act  as  is  material  to  this  controversy  is  as 
follows,  viz : 

« Every  person  in  the  actual  possession  of  lands  and 
tenements  under  claim  and  color  of  title  made  in  good 
faith,  and  who  shall  for  seven  successive  years  continue 
in  such  possession,  and  shall  also  during  said  time  pay  all 
taxes  legally  assessed  on  such  lands  and  tenements,  shall 
be  held  and  adjudged  to  be  the  legal  owner  of  said  lands 
and  tenements  to  the  extent  and  according  to  the  purport 
of  his  or  her  paper  title." 

Is  it  a  limitation  law  ?  It  does  not  profess  to  be  one 
either  in  its  title  or  body.  But  it  is  said  at  the  bar,  that 
limitation  laws  have  their  origin  as  to  real  actions  on  the 
assumption  of  abandonment.  No  adjudged  case  or  dictum 
in  support  of  it  has  been  shown,  and  none  is  believed  to 
exist ;  but  abundant  authorities  can  be  shown  to  the  con- 
trary. (See  Blackstone's  Com.  188,  and  following  pages.) 
That  position,  then,  is  dismissed  with  the  remark  that  it 
is  more  ingenious  than  solid. 

It  is,  then,  a  legislative  conveyance  and  adjudication  of 
one  man*s  land  to  another.  The  land  passes  against  all  the 
world  not  enumerated  in  the  saving  clauses.  The  dives- 
ture  is  declared  to  depend  upon  the  act  of  another,  not 
for  any  fault  of  omission  or  commission  in  the  true  owner, 
who  is  not  required  to  improve  the  land  nor  to  pay  the 
taxes ;  and  if  he  did  pay  the  taxes  regularly,  it  would  not 
save  his  property.    Can  legislatures  in  this  enlightened 

Vol.  VIII. — No.  24. 
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age»  with  written  constitations  to  restrain  them,  take  from 
one  and  give  to  another  his  property  with  or  without 
compensation  ?  It  is  only  necessary  to  state  the  proposi- 
tion in  its  nakedness  to  meet  refutation. 

But  the  great  question  must  be  met  fearlessly,  but  with 
a  profound  sense  of  the  responsibility  incurred  by  a  judge 
when  he  interposes  the  legis  of  the  law  in  defence  of  a 
citizen  whose  property  is  divested  by  a  legislative  act, 
which  imputes  to  him  no  blame,  and  holds  out  to  him  no 
recompense  for  his  loss.  This  act  requires  of  him  noth- 
ing* nor  does  it  hold  out  threats  of  forfeiture  for  the  doing 
or  not  doing  anything ;  but  gives  his  property  to  another 
in  terms  on  specified  conditions* 

Is  it  within  its  constitutional  {lowers  ?  A  slight  glance 
at  the  construction  of  society  may  be  not  without  profit  in 
the  solution  of  the  problem.  Man  was  sent  into  the  world 
by  his  Maker  to  seek  his  happiness;  furnished  with  m 
code  of  laws,  enacted  by  an  all-wise  and  benevolent  God, 
implanted  in  his  heart*  Although  those  laws  were  per- 
verted by  imperfect  man,  their  perfect  beauty  and  adap- 
tation to  the  moral  government  of  the  world  is  in  a  con- 
stant course  of  development  as  Christianity,  civilization 
and  true  knowledge  advances*  His  rights  and  obligations 
had  and  have  their  existence  in  that  law*  But  man's 
happiness  was  insecure  in  his  insulated  condition*  He 
was  inspired  with  social  tastes.  The  social  state  promised 
increased  happiness  in  the  security  it  would  afford  to  his 
person  and  property.  Hence  the  social  compact  In  this 
compact  it  was  agreed  that  man  should  surrender  as  many 
of  his  natural  rights  as  was  deemed  conducive  to  the  gen- 
eral good,  and  received  in  return  the  engagement  of  the 
society  to  protect  him  in  his  person  and  property.  And 
for  the  surrender  of  the  natural  right  to  take  redress  for 
wrongs  in  his  own  bands,  the  society  agreed  to  afford  him 
suitable  remedies  for  the  injuries  he  might  be  exposed  to. 
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These  oUigations  imposed  apon  the  society  the  daty  to 
establish  a  government ;  a  legislature,  to  prescribe  rales 
of  condact ;  a  jadiciary,  to  expound  them ;  and  an  execu- 
tive td  cfnforccf  them. 

It  would  be  unprofitable  to  give  here  an  exposition  of 
the  origin  and  progressive  changes  in  the  titles  to  real  es- 
tate in  England^  It  is  sufiicient  to  say,  that,  until  the 
latter  part  of  the  seventeenth  eentury,  they  differed  wide- 
ly from  ours.  With  us  the  tenure  is  free  and  tomfium 
tocage;  the  tenure  of  a  freeman.  And  a  freeman  may 
buy  and  sell  at  his  pleasure.  This  right  is  not  of  so- 
ciety, but  from  nature*  He  never  gave  it  up.  It  would 
be  amusing  to  see  a  man  hunting  through  our  law  books 
for  authority  to  buy  or  sell,  or  to  make  a  bargain.  The 
search  would  be  vain.  Society  indeed  may  prohibit  the 
making  contracts  injurious  to  the  common  good.  This  is 
a  salutary  restraint  upon  his  liatural  right.  No  grant  is 
needed.  B.ighU  are  from  nature.  Titles  and  reinedies 
are  the  invention  of  society.  The  latter  are  changeable 
at  the  will  of  the  legislative  department*  Remedies  may 
be  granted  or  withheld ;  and  as  the  legislature  has  none 
over  fV,  there  is  none  to  control  it.  But  the  former — righU 
— ^are  sacred,  and  cannot  be  invaded  but  by  upturning  th 
first  principles  of  society ;  without  violating  the  grea 
nay  the  otily  object  and  conditions  of  the  social  compact 
Magna  Charta  only  asserted  first  principles.  So  the  arti- 
cles of  the  constitution  of  this  and  other  States  are  only 
recognitions  of  those  principles  that  uphold  all  free  gov- 
ernments ;  the  violation  of  which  would  dissolve  the  ob- 
ligations of  obedience. 

In  this  enlightened  age  no  government  dare  do  it,  with- 
out incurring  a  moral  responsibility  that  no  man  will  dare 
encounter.  The  omnipotent  Parliament  of  Great  Britain 
dare  not. 

This  act  is  so  fraught  with  disaster  to  the  country  in 
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the  insecurity  of  property,  Slc.^  tkat  tliis  Court  most  ai- 
8ume  that  the  Legislature  was  not  aware  of  a  tithe  of  the 
evils  they  were  entailing  on  the  country  if  this  law  were 
sustained.  The  principle  embraced  and  pat  forward  in 
the  law  is  at  war  with  freedom.  For  the  man  is  a  slave 
whose  property  is  unsafe.  This  act  presents  a  stronf 
anomaly.  If  the  plaintiff  had  committed  a  crime  caasing 
forfeiture,  his  property  could  not  be  taken  from  him  but 
upon  a  judicial  decision ;  but  for  no  imputed  fitolt  it  is 
taken  from  him  by  this  act  without  a  trial.  Uence«  in  the 
argument,  the  defendant's  counsel  earnestly  repelled  the 
idea  of  forfeiture  in  this  case.  The  United  States  sold 
their  lands  for  a  full  price,  and  gave  a  grant  in  fee  simple 
unconditionally.  It  is  under  a  grant  of  this  kind  that  the 
plaintiff  claims.  In  case  of  actual  settlers,  full  payment 
of  the  land  must  be  made,  and  all  the  favor  they  have  is 
in  the  right  of  pre-emption.  In  this  case  the  State  of  Il- 
linois gives  without  price  that  which  is  not  hers*  bat  a 
citizen's.  <*  No  person  shall  be  disseized  of  his  freehold, 
&c.,  unless  by  the  judgment  of  his  peers  or  the  law  of 
the  land."  This  is  only  declaratory  of  first  principles. — 
The  only  value  of  it  is  to  restrict  the  government  te^a 
particular  mode  of  divesting  the  title.  **  The  judgment  of 
his  peers  or  the  law  of  the  land."  The  authorities  agree 
that  this  must  be  done  through  the  courts. 


Supreme  InUcial  €onxl-^Mla\nt. 

MASON  9.  MASON. 

AMamptit  will  not  lio  by  one  tonant  in  common  igiiBCt  aaotkar  for  raatt 
au4  profiu  of  the  common  estate. 

The  parties  to  this  action  were  tenants  in  common  of  a 
parcel  of  land«  of  which  the  defendant  was  in  possession. 
The  plaintiff  undertook  to  cut  grass  upon  the  premises. 
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bnt  was  forbidden  by  the  defendant,  who  cut  it  himself. 
The  plaintiff  afterwards  brought  an  action  of  assumpsit 
(declaring  in  a  count  for  money  had  and  received,)  for  one 
half  of  the  ineome  of  the  land.  The  defendant  objected 
that  assumpsit  would  not  lie  by  one  tenant  in  common 
against  another  for  the  rents  and  profits  of  tlie  common 
estate. 

Howard  and  Shepley,  for  the  plaintiff. 

Fessenden,  Deblois,  and  Fessenden  and  True,  for  the 
defendant. 

The  Court  (by  Shepley,  J.,)  sustained  this  position, 
denying  the  position  of  the  plaintiff  that  an  action  of  ac- 
count would  lie,  and  therefore  assumpsit  would  lie  also. — 
An  action  of  account  will  not  lie,  at  common  law,  by  one 
tenant  in  common  against  another,  and  the  statute  of 
Anne,  which  altered  the  common  law,  gave  the  action  of 
account  only  where  one  tenant  in  common  received  more 
than  his  just  share  as  bailiff.  And  in  England,  under  this 
statute,  it  has  been  decided  that  the  tenant,  who  takes 
the  income  merely,  is  not  liable  in  an  action  of  account; 
he  must  be  the  bailiff  of  the  other  tenant,  and,  as  such, 
receive  more  than  his  share.  There  is  no  case  in  which 
an  action  of  assumpsit  has  been  sustained  on  any  different 
principle,  and  none  can  be  sustained  unless  money  has 
been  actually  received,  or  one  tenant  holds  the  share  of 
the  other  as  bailiff.  The  case  of  Munroe  v.  Luke^  (1  Met. 
450,)  was  decided  on  this  principle.  The  defendants,  in 
that  case,  took  the  whole  rsnts  and  profits  in  money. 

Judgment  for  defendant.— 1  M.  L.  i?.  120. 
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0ii]nrmu  (fourt  of  9itnut9Btt^^Stflttmhtt  Qferm,  1648. 

Reported  far  ike  Knoxvitte  Tribune  by  O.  P.  Temple  and 
R»  H,  Armeirang^  E$qr$. 

UNION  BANK  OF  TENNESSEE.  Plnotitr  in  Emr,  wL  0.  M.  McCLUNG, 
Eiecator,  Ac.,  simI  C.  WALLACE,  DeleiMUiiU  in  Error. 

This  was  ^d  action  of  debt^  commenced  originally  by 
the  plaintiff  in  erroFy  in  the  Circuit  Court  of  Knox  coiinr 
ty,  on  a  promissory  note  for  $3,6909  due  four  months  from 
July  30th,  1844,  against  H.  L.  McClung  and  William  3f 
French,  the  n^a^ers,  and  Xht  defendants  in  eripr,  as  en? 
dorsers  of  the  note.  The  said  makers  put  in  simply  a 
plea  of  payment ;  and  the  defendants  in  errprj  among 
otbisr  pleas,  put  in  by  them  separately,  relied  in  their  de? 
fence,  on  the  evidence  ppon  the  plea  that  (he  bank,  the 
holder  and  legal  owner  of  said  note,  contracted  and  agreed 
for  a  valuable  consideration  with  the  said  makers  to  give 
them  further  indulgence  and  to  delay  the  time  of  the  pay? 
ment  of  the  same,  which  indnlgepee  and  delay  was  acr 
cordingly  given,  ^11  of  whifsh  was  without  the  consent  and 
concurrence  of  the  said  defendants.  This  plea  was  plead-r 
ed  by  both  of  the  defendants  in  error,  separately  glso. 

On  the  trial  of  the  cause  in  the  Circuit  Court,  there 
was  evidence  before  tl^e  jury  (as  appears  from  the  bill  of 
exceptions,)  to  this  effect  i  That  after  the  note  was  pro- 
tested, which  was  the  3rd  of  December,  1844,  other  due 
and  legal  notice  of  tbe  same  was  given  to  all  the  parties 
concerned-rrit  was  permitted  to  remain  in  bank  without 
any  further  proceedings  thereon,  until  the  22d  of  Septem? 
ber,  1845,  when  Hugh  L.  McClung,  one  of  the  makers, 
learning  that  the  bank  directory  were  not  satisfied  with 
the  notes  remaining  so,  addressed  them  a  written  com? 
mnnic.'ition,  ii^  which  he  represented  1o  them,  that  he 
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hoped  soon  to  be  in  a  condition  to  pay  the  note  without 
suit,  and  asked  that  it  shonid  be  put  out  for  collection 
until  he  had  further  time  in  which  to  provide  for  its  liqui- 
dation. The  directory  took  no  action  upon  this  commu- 
nication* but  permitted  the  note  to  remain  without  suit, 
or  other  proceeding  thereon,  until  the  23d  of  May,  1846, 
when  Hugh  L.  McClung,  learning  that  the  directory  were 
arranging  to  institute  suit  upon  this  as  well  as  other 
claims  due  the  bank,  addressed  them  another  letter,  ask- 
ing Airther  time,  and  stated  that  he  had  assurances  that 
he  would  realize  sufficient  means  with  which  to  pay  the 
note  before  the  lapse  of  another  term  of  the  Circuit 
Court,  and  that  he  greatly  desired  to  arrange  the  claim 
^vithout  suit.  The  directory  took  no  action  upon  the  con- 
tents of  this  letter,  further  than  on  the  26tb  of  May,  1846, 
they  made  an  order  upon  the  banks'  books  to  the  effect 
that  the  note  should  not  be  then  sued  upon,  inasmuch  as 
some  of  the  parties  were  not  in  the  county,  so  that  pro- 
cess could  be  served  on  them,  provided  the  bank  direc- 
tors should  think  the  safety  of  the  claim  would  not  be 
jeoparded  by  the  delay.  It  was  further  proved  by  the 
cashier  of  the  bank,  that  Hugh  L.  McClung  had  another 
note  in  bank  besides  the  one  sued  upon,  that  before  the 
maturity  of  either,  he  had  expressed  apprehensions  to 
him  (the  cashier)  that  he  would  be  unable  to  meet  them, 
and  he  requested  through  the  cashier,  that  the  directory, 
in  the  event  the  notes  were  protested,  would  permit  them 
to  remain  in  bank  without  suit,  and  that  they  would  allow 
him  to  pay  the  regular  calls  upon  them  without  the  ordi- 
nary forms  of  a  renewal,  and  exempt  him  the  said  H.  L. 
McClung  from  the  consequences  of  a  dishonor  in  bank  by 
means  of  the  protest.  The  cashier  communicated  this 
proposition  to  the  board,  and  they  took  no  formal  action 
upon  it,  but  it  seemed  to  be  a  tacit  understanding  among 
the  directory,  that  said  McClung  was  exempted  from  the 
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role  of  said  bank»  which  dishonors  its  debtors  after  pro- 
test, and  another  paper  was  renewed  or  discounted  with 
said  McClung's  name  upon  it  after  these  notes  were  pro- 
tested. The  said  McClang  also  paid  some  of  the  caUs  on 
his  other  note,  which  is  not  the  foundation  of  this  soit ; 
imtthe  cashier  stated  that  there  nerer  was  any  agree- 
ment with  M'Clang  not  to  bring  snit  upon  his  notes  at 
any  time  the  directory  might  choose  to  do  so. 

This  was  sabstantially  the  evidence.  The  jury  render- 
ed a  verdict  in  favor  of  the  bank  for  the  amount  of  the 
note  with  interest  against  the  makers ;  butfoond  in  favor 
of  the  defendants  in  error.  Whereupon  the  plaiqtifis 
moved  the  court  for  a  new  trial  as  to  the  defendants  in 
error,  which  the  court  refused  to  grant,  but  entered  up 
judgment  according  to  the  finding  of  the  jury.  And  from 
which  judgment  the  plaintifls  prayed  and  obtained  an  apr 
peal  as  to  the  defendants  in  error  ovljp  In  the  3iipreme 
Court  the  attomies  for  the  defendants  in  error  moved  to 
strike  the  cause  from  the  docket,  because  the  appeal  had 
been  prayed  and  granted  as  against  them  alone,  without 
joining  their  co-defendants  in  the  court  below. 

J.  M.  Welcker  and  T*  A.  R.  Nelson,  for  plaintiff  in  er- 
ror; Wm.  H.  Sneed  and  Horace  H^ynardfor  defendants* 

TuRLET,  J.,  delivered  the  opinion.  Held,  that  a  mo^ 
tion  for  a  new  trial  can  be  legally  loade  against  a  part  of 
the  defendants  in  favor  of  whom  a  verdict  had  been  ren* 
dered,  though  the  verdict  in  favor  of  the  plaintiff  against 
the  other  defendants  was  not  set  aside.  The  appeal  in 
this  case  was  properly  taken. 

That  the  delay  stated  and  proved  was  sufficient  to  dls^ 
charge  the  endorsers  of  their  liability.  It  is  not  necessm* 
ry  that  tliere  should  be  a  positive  agreement  to  accept  of 
the  proposed  terms  of  contract  An  implied  one  will  do, 
as  in  the  above  case,  when  the  parties  acted  upon  the 
proposed  terms  in  the  manner  they  would  have  done  pro* 
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vided  there  had  been  an  express  agreement  to  the  same 
eflfect. 

The  jury  were  right  in  finding  the  verdict  th^y  did — 
they  were  supported  by  sufiicient  proof.  The  Circuit 
Judge  committed  no  error  in  refusing  a  new  trial. 

findgment  affirmed. 


Buprtmt  $ourt  of  (Di^io.    Pmmbtr,  1847. 

Cuiking  Thomas  v.  Henry  Cronise — Chancery — Seneca. 
Read,  J.,  Held  that  where  a  deed  of  land  has  been  exe- 
cuted upon  the  consideration  of  a  bet  upon  the  result  of 
an  election  and  delivered,  the  parties  being  in  pari  delicto^ 
the  Court  will  not  set  aside  the  deed,  but  will  leave  par-' 
ties  as  it  finds  thenu    Bill  dismissed^ 

Wm*  Chetnui  v.  Letiee  of  Margaret  5Aaiie^— Error — ^Ross* 
BiRCHARD,  C.  J.,  Held,  that  a  deed  of  a  married  woman 
is  valid  and  passes  her  estate  where  there  exists  no  other 
objection  than  that  the  justice  in  certifying  the  acknowl- 
edgment, has  omitted  incorporating  into  the  certificate 
the  statement  that  before  and  at  the  time  of  her  making 
such  acknowledgment,  he  made  the  contents  known  to 
her  by  reading  or  otherwise. 

2.  That  an  act  of  the  Legislature  that  divests  vested 
rights,  that  violates  contracts,  or  that  assumes  to  control 
or  exercise  judicial  powers^  is  unconstitutional  and  void, 

3.  That  the  act  of  March  9,  1835,  is  not  liable  to  either 
of  these  objections  and  is  a  valid  law. 

4.  That  a  confirmatory  act  which  merely  assumes  to 
cure  an  informality  in  the  certificate  of  the  magistralo, 
creating  no  new  title  and  aflecting  no  right  but  such  as 
equitably  flows  from  the  grantor,  that  merely  accomplisli-» 
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68  what  upon  the  principles  of  nataral  jostiee  a  eonrt  of 
chancery  oof ht  to  decree,  may  have  a  retroapective  oper^ 
ation,  when  the  manifest  design  of  the  LegialatQre  was 
that  it  shoold  thos  operate. 

5.  That  in  constmiog  ancient  statutes,  eontemponneoos 
construction  as  evidenced  by  nsage  will  not  be  departed 
from  without  most  cogent  reasons,  and  if  the  constmction 
be  doubtful,  nsage  will  controL 

The  cases  of  Connell  v.  Connell,  Good  v.  Zercher,  Med^ 
dock  V.  Williams,  and  Silliman  v,  Cummins,  overruled, 
and  in  the  ease  at  bar  the  judgment  below  reversed. 

FranklimHoUiday  ei.  al.  v.  FramkUn  Bmwk  ofCdmmhu 
et.  al. — Chaneery-wKnox.  Read,  J„  Held  that  where 
there  is  a  senior  judgment  not  levied  within  the  year,  a 
junior  judgment  and  levy  which  gives  it  preference,  and 
an  intervening  mortgage  which  holds  as  against  the  junior 
judgment,  the  senior  judgment  shall  be  first  satisfied ; 
next  the  mortgage ;  and  that  the  junior  judgment  is  post- 
poned  to  both* 

2.  That  a  mortgage  has  no  effect  either  in  law  or  equi- 
ty previous  to  its  delivery  to  the  Recorder  of  the  county 
for  record. 

3.  That  where  a  mortgage  is  delivered  to  the  recorder 
for  record  on  the  first  day  of  Court,  but  previous  to  the 
hour  at  which  the  Court  actually  convenes,  it  will  prevail 
against  the  lien  of  a  judgment  rendered  at  the  same  term. 
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Suprttiu  dontt  of  tl)e  UnUcb  0taUf. 

AT  WASHINGTON,  FEBRUARY  7.  1849. 

8MITH  9.  TURNER.— X0BBI8  ».  CITY  OF  BOSTON. 

The  power  of  CongroM  io  reg«Uio  oonuQocco  it  ezclntire. 

kStatateiof  the  teversl  States  which  impote  a  tax  upon  patsengert  arriviog 
from  abroad,  are  anconttitutional,  although  States  may  pais  quarantine  \m^f§,  and 
iinpoae  penalties  and  exact  pajtueiit  ef  expenses,  such  laws  not  being  regola- 
tioDs  of  coamierce. 

Tliese  were  two  eases  from  New  York  and  Massacha- 
settSt  and  the  question  arose  in  each  upon  the  validity  of 
the  «♦  aliei  passenger"  tax  as  imposed  by  their  respective 
statutes.  In  the  first  case  the  commissioner  of  emigration 
sued  the  owners  of  a  vessel  arriving  at  the  port  of  New 
York  in  1844,  for  the  amouDt  due  en  the  whole  number 
of  |)a8sengers  in  the  ship,  at  one  dollar  per  head.  This 
was  in  conforociity  to  a  law  of  the  State  of  New  York. — 
The  defendant's  demurrer  set  forth  that  this  law  was  a 
•*•  regulation  of  commerce,"  and  therefore  unconstitution- 
al. But  the  Supreine  Court  and  Court  of  Errors  over- 
ruled the  demurrer  and  gave  judgment  against  the  de- 
fendant The  easee^me  before  the  Supreme  Court  upon 
a  writ  of  error.  The  other  case  Morris  v.  Cifjf  of  Boiton^ 
was  an  action  of  assumpsit  for  money  bad  and  received* 
to  recover  thirtyi-eight  dollars^  the  amount  paid  by  the 
plaintiff  to  Calvin  Bailey,  the  regularly  appointed  board- 
ing officer,  (appointed  by  the  city  council  of  Boston, 
Agreeably  to  stat.  1837,  ch.  238,)  and  the  ordinance  of  the 
eity.  This  case  was  argued  at  the  Court  of  Common 
Pleas,  October  Term,  1839,  upon  an  agreed  statement  of 
facts,  where  it  was  held  by  Williams,  C.  J.,  that  the 
statute  (ut  sup.)  was  constitutiooa],  and  the  plaintiff  be- 
icame  non-suit.    To  this  ruling  he  alleged  exceptions,  and 
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the  ease  was  argaed  before  the  Supreme  Coart  of  Uassa- 
ehnsetts,  at  the  Mareh  Temit  1841,  and  an  opinion,  4  Met. 
282,  delivered  at  the  next  March  Term,  sustaining  the 
constitutionality  of  the  Law.*  This  case  was  likewise 
carried  up  on  a  writ  of  error. 

In  the  New  Tort:  ease,  Ogden  and  J.  Prescott  Hall,  for 
the  plaintiffs  in  error,  Willis  Hall  and  John  Van  Boren 
for  the  defendants  in  erron 

In  the  Massachusetts  ease,  Webster  and  Choate,  for  the 
plaintiffs  in  error,  Davis  and  Ashmun,  for  the  defendants 
in  erron 

McLean,  J.,  delivered  the  opinion  of  the  Court 

There  are  two  questions :  1.  Is  the  power  of  Congress 
to  regulate  conmeree  an  exclusive  power  ?  2.  Is  the  stat- 
ute of  New  YoA  a  regulation  of  commerce  f  It  is  admit- 
ted that  the  States  have  not  parted  with  any  power, 
except  by  express  grant  in  the  constitution,  or  by  neces- 
MTf  implication*  All  powers  which  concerp  our  foreign 
relations  belong  to  the  federal  government  exclusively. — 
A  review  of  the  opinions  of  judges  in  all  the  cases  in 
which  the  question  has  arisen,  leads  to  this  result  There 
cannot  be  a  concurrent  power  in  two  sovereignties  to  reg*- 
ulate  tiie  same  subject  It  would  invole  an  absurdity, 
and  produce  inevitable  collisions.  The  power,  then,  over 
commerce,  is  exclusively  vested  in  Congress. 

Is  the  law  of  New  York  a  regulation  of  commerce  ? 
The  States  may  guard  against  the  introduction  of  any 
thing  which  may  affect  the  health  or  morals  of  their  citi- 
zens ;  but  they  are  limited  to  what  maybe  absolutely  ne- 
cessary for  that  purpose.    Commerce  includes  navigation 


*  We  rabjoiii  f  3  of  tins  aet.  "No  aKen  pMwyw,  other  tlmn  theee  i , 
of  in  the  preceding  section,  (i.  e.  ■neh  loaatics,  idiots,  peapera.  See*,  for  whom 
bonds  are  required,)  shnll  be  permitted  to  land  nntil  the  master,  owner,  oon- 
siiroee,  or  agent  of  soch  TMsel,  shall  m^  to  the  regularly  appointed  boarding 
officer,  the  turn  of  two  ilnlUrs  for  each  passenger  so  landing,  and  the  monej  so 
jooUecteil  tball  be  paid  into  the  treasoiy  of  the  citr  or  town,  to  be  appropriated 
as  the  city  or  town  maj  dirpci,  lor  the  support  of  ttirmgn  paupers.**  otat.  1837, 
jch.  238. 
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and  intercourse,  as  well  as  tiie  exchange  of  commodities» 
and  tlierefore  includes  the  transportation  of  passengers. 
To  encourage  foreign  emigration  was  part  of  the  early 
{K>licy  of  our  govrrnment ;  and  a  large  amount  of  tonnage 
aas  always  been  engaged  in  the  carrying  of  passengers. 
Pilot  laws  are  regulations  of  commerce,  and  the  State 
laws  have  become  the  laws  of  Congress  by  adoption. — 
The  act  of  Congress  expressly  adopts  them.  They  are 
not  laws  by  force  of  any  State  power.  A  State  may  do 
many  things  which  affect  commerce, — ^though  it  may  not 
regulate  it.  It  may  tax  a  ship  belonging  to  a  citizen ; 
but  it  is  then  taxed  as  part  of  the  general  property  of  the 
State.  The  act  of  New  York  is  called  a  health  law.  The 
funds  collected  are  called  hospital  money.  But  it  is  diffi- 
cult to  see  how  it  can  be  a  health  law.  Part  of  the  funds 
go  to  support  institutions  for  juvenile  offenders,  and  it 
might  as  well  be  applied  to  all  the  general  purposes  of 
the  State.  It  might  be  increased  so  as  to  pay  all  expenses. 

The  decision  in  the  case  of  The  New  York  v.  Miln^  11 
Peters,  S.  C.  R.  102,  is  entirely  consistent  with  these 
views.  That  case  was  decided  upon  the  ground  that  the 
law  only  operated  wUkin  the  State  of  New  York.  It  im- 
posed no  obstruction  to  commerce  nor  did  it  cause  any 
delay. 

The  transportation  of  passengers  is  regulated  by  acts 
of  Congress ;  and  being  a  branch  of  commerce,  the  act 
of  New  York  is  a  regulation  of  it,  and  therefore  void. — 
After  passengers  have  left  the  ship  and  mingle  with  the 
citizens  of  the  States,  then  they  may  be  taxed.  A  tax 
like  this  destroys  the  uniformity  which  ought  to  exist 
throughout  the  Union.  The  municipal  power  of  the 
States  cannot  prohibit  the  introduction  of  passengers, 
except  to  protect  itself  against  disease.  Congress  has 
passed  acts  in  aid  of  the  State  regulations  of  quarantine. 
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and  thdd  they  have  become  regulations  by  Congress  it- 
self. 

If  Jievr  York  may  thns  tax  passcfffgers,*  eitisens  of  the 
United  States  as  well  as  foreigiierSy-'-^hen  CTery  other 
State  may  io  the  same,  on  eretj  railroad  and  riTCir 
throa^hont  the  Union.  Perhaps  nine-tenths  of  the  pKii- 
sengers  landed  at  New  York  pass  through  to  other  plaees. 
The  police  power  cannot  pass  beyond  its  proper  fimils. 
In  guarding  the  health  of  its  citizens,  it  cannot  anthoriie 
a  tax  which  regulates  commerce. 

Catron j  J.,  read  an  opinion  giving  his  reasons  for  con- 
curring in  the  judgment.  Among  other  things^  he  dainH 
ed  that  Congress  has,  by  its  legislation,  covered  this 
entire  subject,  and  referred  to  several  acts  in  rdatioB  to 
the  transportatioif  of  passengers ;  and  that  the  act  of  New 
York  was  a  violation  of  the  14th  article  of  the  treaty  of 
1796  with  Great  Britain. 

The  opinion  of  HcKinlet,  J.^  was  read  by  Catroii,  J. 
It  concurred  in  declaring  the  laws  void}  bat  added  an  ob- 
jection founded  upon  that  article  in  the  constitation, 
which  relates  to  the  importation  or  migration  of  persons 
into  the  country  before  the  year  1806^ 

Gribr,  J.,  concurred,  but  read  no  opinion. 

Wayne,*  J.,  concurred  entirely  in  the  opinions  given 


*Mr.  Joftice  ^^jpo  m  nid  to  have  made  •  eorioai  itt— not  m  ngmd  to 

■      "*   '  o«  Iqr  tha  eom* 


the  cMe  of  New  T&rk  r.  MiUm,  which  had  beea  to  mocb  relied  on  bv  the 
■el  for  the  defendaaU  in  error,  and  io  which  it  bed  been  decided  that  the  lax 
oo  alieo  paMengera  wai  a  health  regnlatioa,  and  not  in  ceoflict  with  dM  oeln- 
•ive  power  of  Oongreai  to  regulate  commerce.  He  wiafaed  to  act  dto  cent 
re^ui  in  palria  in  recanl  to  that  decision.     It  had  never  oommanded  the  wmtmt 


I  patria  in  regard 
ofa  m^oritj  of  thecoort.  At  that  time  the  court  conaiited  of  onljaaTai 
bert.  Three  jadget  were  in  &Tor  of  asserting  the  exclosiTe  pewer  of  Oea* 
frets  for  the  regnUtion  of  cnmmeroe,  and  three  were  oppoaed  to  it.  Jnstke 
Baldwin  did  not  agree  in  the  reasoning  of  either  side.  Justice  ThompsoBwaa 
designated  to  write  out  an  opinion  ktt  the  court.  He  did  ao,  but  takinf  the 
ground  that  persons  were  not  the  subject  of  commerce,  and  that  the  act  waa 
merely  a  health  reflation.  The  other  judges  would  not  adopt  it,  aad  Jedge 
Thompson  read  it  m  cwurt  as  his  own  opini6n.  indse  Barbour  waa  then  ae- 
lected  to  write  out  the  opinion  of  the  court,  which  be  did.  It  waa  read  dto 
daj  after  the  adjournment,  and  in  presence  of  all  the  members  of  the  eonit,  b«l 
Judge  Baldwin.  When  he  examined  it  he  at  once  dissented  from  it,  aad  with- 
out bis  assent  it  had  not  the  assent  of  a  majoritj  of  the  court,    wndge  Beldwim 
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by  Catron,  J.,  and  McKinley,  J.,  but  said  it  was  not 
necessary  to  decide  the  question  of  the  exclusive  power 
of  Congress,  although  on  that  point  he  concurred  with 
McLean,  J.  He  stated  eight  propositions,  substantially 
as  follows : 

(1.)  The  acts  of  »w  York  and  Massachusetts  are  un-* 
constitutional  and  void,  being  regulations  of  commerce^ 
(2.)  States  cannot  tax  commerce  of  the  United  States  for 
support  of  police  laws.  (3.)  Congress  having  by  sundry 
acts  regulated  the  admission  of  aliens,  the  acts  in  question 
are  in  violation  of  said  acts  of  Congress.  (4.)  The  acts 
of  New  York  and  Massachusetts,  imposing  a  tax  or  obli" 
gations  on  masters  of  vessels  engaged  in  commerce,  are 
void  as  being  violations  of  the  constitution  and  the  acts  of 
Congress.  (5.)  The  ninth  section  of  the  first  article  of 
the  constitution  concerning  the  importation  and  emigra** 
tion  of  persons  prior  to  the  year  1808,  relates  to  other 
persons,  as  well  as  slaves.  (6.)  The  prohibition  by  the 
constitution  of  giving  a  preference  to  one  part  over  anoth- 
er is  also  infringed.  These  taxes  are  a  violation  of  the 
article  which  requires  uniformity  of  taxation.  (7.)  The 
power  of  Congress  over  commerce  includes  navigation  and 
the  rights  of  navigation  in  all  its  branches,  and  the  trans- 
portation of  passengers  is  one  of  its  branches.  (8.)  States 
may  pass  quarantine  laws,  and  impose  penalties,  and  ex- 
act payment  of  expenses,  and  such  laws  are  not  regula- 
tions of  commerce. 


immediatelj  went  in  pursuit  of  Judge  Barbour  to  have  a  correction  made.  He 
had  just  leit  hia  lodgings  for  the  steamer,  which  was  to  couTej  him  home- 
Judge  Baldwin,  therefore,  luid  no  remedy  for  misrepresentation  of  his  opinion 
and  Tote  upon  the  bench — fur  he  had  agreed  to  the  opinion,  before  it  was  writ- 
ten—but to  express  his  disseut  iu  his  book/  called  views  of  the  constitution.— 
The  effect  of  this  series  of  errors,  is  that  au  irrepealable  law  is  passed  by  the 
Sapreme  Court  by  a  vote  of  three  tu  four.  It  has  gone  forth  to  the  country  as 
judicial  law ;  on  the  faith  uf  it  8nitd  are  brought,  aud  great  expense  is  incurred 
in  litigating  them.  At  the  elerenth  hour  of  the  eleventh  year  of  its  duration, 
however,  one  of  the  judges  who  voted  against  the  law,  brings  to  light  the  mode 
iu  which  it  was  passed,  and  aunouitces  that  thi^  court  will  no  longer  enforce  it. 

lEd.  Af.  L.  Rtp. 
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Taney,  C  J.,  dissented.  There  is  a  difference  betireer 
the  cases  of  Bfassachasetts  and  New  York.  The  law  of 
the  former  State  affects  the  passenger  after  the  arrival 
within  its  jarisdictioti  and  before  landing.  It  is  a  part  of 
the  pauper  law  of  the  State,  and  intended  to  create  a 
fand  for  the  support  of  foreign  paupers.  Its  character 
cannot  be  misunderstood.  If  the  passenger  chooses  to 
remain  on  board,  and  not  to  land,  nothing  is  to  be  paid. 
It  is  a  tax  upon  the  passenger.  If  the  plaintiff  recovers, 
he  will  recover  the  money  which  he  has  paid  for  others. 

The  first  inquiry,  tlierefore,  is,  whether  the  constitu- 
tion has  given  to  the  general  government  a  power  to  com- 
pel the  State  of  Massachusetts  to  permit  any  person  of 
any  description,  paupers  or  otherwise!  to  come  into  its 
borders  ?  Congress  has  never  attempted  to  exercise  any 
such  power.  This  question  was  decided,  in  lay  oinnion, 
in  several  cases.  The  State  may  remove  persons  who 
are  hostile  to  its  peace  or  morals,  and  if  it  may  expeU  it 
may  keep  them  out  The  State  alone  has  this  powers — 
This  was  so  decided  in  Chravei  v.  SlamghUr^  15  Peters, 
297,  in  Mississippi,  in  relation  to  the  introduction  of  slaves. 
The  United  States  have  no  power  over  the  question  who 
shall,  or  shall  not|  reside  in  a  State.  The  State  alone 
may  exercise  this  power  according  to  its  discretion.  If 
the  general  government  can  control  this  power  in  any  re- 
spect, then  the  real  and  substantial  power  is  in  Congress 
and  not  in  the  States.  Bat  the  State  has,  in  my  judg- 
ment, the  sole  control  of  this  whole  subject  Now,  Mas- 
sachusetts deems  the  introduction  of  pauperism  and 
disease  a  dangerous  incident  to  the  introduction  of  aliens, 
and  the  history  of  the  case  shows  that  a  fearful  amount 
of  increase  of  expense  has  been  thrown  upon  her.  She, 
then,  having  the  right  to  reject  tod  refuse  aliens  entirely, 
may  annex  such  conditions  as  seem  proper  to  protect  the 
interests  of  her  own  citixens,  and  extend  her  humane 
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provisions  to  this  class  of  unfortunate  strangers.  Her 
goYernment  is  charged  with  the  daty  of  protecting  her 
own  citizens,  and  the  acts  in  question  are  a  proper  exer« 
cise  of  her  discretion  as  to  the  manner  of  doing  it.  The 
constitution  makes  no  distinction  between  different  class- 
es of  aliens.  The  States  may  make  such  distinctions  as 
they  please.  This  court  cannot  supervise  or  regulate 
this  exercise  of  discretion.  It  would  be  utterly  incapable 
of  ascertaining  who  might  perhaps  become  paupers,  or 
diseased,  who  rich  and  who  poor.  This  must  be  done  by 
local  authorities,  in  the  mode  directed  by  State  laws.  I 
can,  therefore,  see  no  ground  for  the  exercise  of  this 
power  by  the  general  government.  It  is  a  power  of  self 
protection  reserved  by  the  States. 

The  question  as  to  the  exclusive  power  of  Congress 
over  commerce,  was  fully  discussed  in  the  **  License 
cases ;"  and  I  then  expressed  the  opinion,  and  five  judges 
held,  that  the  power  of  Congress  was  not  exclusive.  The 
opinions  then  expressed  are  referred  to,  as  fully  disposing 
of  the  question. 

But  there  has  been  no  treaty  or  act  of  Congress  pro- 
duced which  gives  to  all  aliens  a  right  to  land  in  the 
States  unconditionally.  It  would  startle  the  States,  if 
Congress  is  now  to  be  held  as  having  the  whole  power 
over  the  introduction  of  aliens  into  States.  It  would 
throw  into  hands  of  ship-masters  power  to  bring  and  land 
just  whom  they  pleased ;  for  Congress  has  made  no  pro- 
vision for  any  distinction  between  felons,  paupers,  or  di- 
seased persons.  All  whom  the  cupidity  of  the  shipmaster 
may  lead  him  to  bring,  must  be  landed  and  mingled  with 
the  citizens  of  the  States,  at  his  will,  if  the  States  may  not 
regulate  and  control  it.  There  is  no  conflict  between  any 
treaty  or  law  of  Congress  and  these  acts  of  the  State  of 
Massachusetts.  It  imposes  no  tonnage  duty,  or  tax  upon 
commerce,  but  annexes  a  condition  to  the  landing  of  pas- 

VoL.  viii. — No.  24. 
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scDgen,  and  regulates  the  terms  upon  trliich  tliey  may 
W  admitted  to  eojoy  the  protection  of  the  State. 

If  these  laws  are  Toid,  then  the  emancipated  blacks  of 
the  West  Indies,  or  free  blacks  from  any  quarter,  have 
the  free  and  uncontrolled  right  to  enter  the  Sonthem 
States  at  their  will,  hire  hooses,  and  remain  there  withoat 
restraint  by  State  laws.  It  can  hardly  be  supposed  that 
any  role  by  which  sack  a  consequence  woold  foUow  was 
ever  expected  to  be  established  by  those  who  framed  the 
constitution  ;  and  Ike  States,  in  forming  the  constitution, 
never  granted  away  thcnr  indisputable  rights  over  the 
subject. 

I  shall  not  enter  into  an  inquiry  concerning  the  authen- 
ticity  of  the  reported  decision  in  the  case  of  New  York  v. 
MUm.  I  have  never  regarded  it  as  questionable^  It  was 
drawn  up  after  the  decbtration  of  opinions  by  all  the 
judges  inr  a  emference  upon  the  case« 

The  opiniotr  was  read  in  open  court  withoat  objection 
being  heard,  and  we  have  never  seen  any  dissent  but  that 
of  Mr.  Justice  Story.  The  transportation  of  passengers 
is  not  a  branch  of  eon»erce«  The  tax  under  the  New 
York  act  was  imposed  not  only  to  guard  against  the  evils 
and  burthens  of  foreign  pauperism/  but  to  aid  in  the  re- 
formation of  juvenile  delinquents.  But  nothwithstanding 
this  latter  application  of  the  money/  the  constitutionality 
of  the  statute  is  defensible  on  other  grounds^ 

Daniel,  J.,  dissented,  and  expressed  the  greatest  alarm 
at  the  consequences  which  would  result  from  thus  brea^i- 
ing  down  some  of  the  most  important  rights  of  the  several 
States,  and  declared  that  it  was  his  solemn  doty  to  pot  on 
record  his  most  emphatic  protest.  The  power  of  Con- 
gress  over  comraierce  is  not  exclusive,  and  the  exaction  of 
money  from  alien  passengersrasa  condition  of  their  en- 
trance into  the  States,  is  not  a  regulation  of  commerce, 
bat  is  a  tax  which  the  States  may  justly  assess  upon 
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every  person  within  their  limits  and  jarisdiction.  Pas* 
sengers  are  not  imparts^  in  the  meaning  of  the  constita* 
tioUf  and  no  elaase  can  be  found  in  that  instrument  by 
which  the  States  have  granted  to  the  Federal  Govern- 
ment  any  power  over  the  subjects  of  pauperism*  or  the 
admission  of  foreign  immigrants  into  the  States. 

Nelson,  J.,  dissented,  but  did  not  give  an  opinion  at 
length. 

Woodbury,  J.,  dissented.    The  laws  are  to  be  sustain- 
ed  on  three  grounds.    (1.)  The  enactment  of  such  laws 
is  a  proper  exercise  of  the  police  power  of  the  States.*^ 
(2.)  It  belonged  to  the  States,  as  part  of  the  sovereign 
power,  to  regulate  the  admission  of  aliens.    (3.)  It  was 
part  of  the  taxing  power  of  the  States.    Whatever  may 
be  thought  of  the  expediency  of  the  particular  details  of 
the  law,  I  have  no  doubt  of  the  clear  and  unquestionable 
right  of  the  States  to  enact  such  a  law.    The  tax  seems 
to  be  a  legitimate  part  of  the  pauper  regulations,  and  is 
not  too  large  or  unreasonable,  considering  the  great 
amount  of  expense  which  foreign  pauperism  throws  upon 
the  citizens  of  the  States.    Paupers  may  be  entirely  ex- 
cluded, and  the  Supreme  Court  has  so  repeatedly  declared ; 
and  if  this  may  be  done,  certainly  conditions  may  be  an- 
nexed to  their  admission*    States  may,  indeed,  impose 
any  conditions  upon  any  foreigners,  paupers  or  others,  as 
conditions  upon  which  they  may  come  into  their  limits, 
or  exclude  them  entirely.     This  is  an  essential  part  of 
sovereign  power,  and  has  never  been  granted  away  by  the 
States  to  the  Federal  Government.    This  has  been  exer- 
cised in  one  form  or  another,  by  more  than  half  the  States 
in  the  Union,  and  particularly  in  the  slave  States.    Nor 
is  there  in  the  constitution  any  prohibition  upon   the 
States  against  doing  what  Massachusetts  has  done. — 
There  are  some  prohibitions  upon  the  States,  but  this  is 
not  among  them.    It  is  not  a  tax  on  imports.    A  passen- 


Digiti 


ized  by  Google 


488  DISTRICT  OF  COLUMBIA   COCET. 

ger  is  not  an  ini|M>rt,  nor  an  artide  of  commefce.  Who 
is  the  importert  if  a  passenger  is  an  import  f  He  eomes 
of  his  own  volition,  and  is  therefore  hit  ovm  iotporterv 
if  he  is  imported  at  all.  The  power  of  Coagreaa  over 
eommerce  is  not  exclnsive. 
lodgment  reversed  in  each  case. 


IMPORTANT  DECI8TON  TN  THB  TRLBGRAFRIO  CASB  OF  ALBXAM- 
OBR  BAIN  AND  ».  F.  B.  MOB8B. 

The  Chief  Justice  of  the  Circuit  and  District  Court  of 
the  District  of  Colambia,  to  whom*  under  the  laws  of  18S9 
and  1830,  the  power  is  given  to  reverse  or  approve  the 
decision  of  the  Commissioner  of  Patents,  has  laid  befiiffe 
the  Commissioner  his  opinion  in  the  case  of  Baio  and 
Morse.  The  case  ^  as  argned  some  weeks  siocTy  in  Cham- 
bers. 

The  following  paragraphs  from  the  opinioo  of  Ceakco, 
Ch.  J.  state  the  case  and  conclusion  with  suliieieBt  preci- 
sion. 

*  *  There  cannot  be  a  patent  for  a  prindple,  nor  for 
the  application  of  a  principle,  nor  for  an  eflfect.  Two  per- 
sons may  use  the  same  principle  and  prodoce  the  same 
effect  by  different  means,  and  without  interfnrenee  or  in- 
fringement, and  each  would  be  entitled  to  a  patent  for  his 
own  invention,  Godson,  63,  68, 74. 

So  in  the  present  case,  although  the  forms  used  by  both 
applicants  are  the  same,  and  the  snlijeet  the  same,  yet  aa 
the  effect  is  produced  by  means  which  appear  to  me  to  be 
so  different  as  to  prevent  an  interference,  the  qoestion  of 
priority  of  invention  does  not  arise. 
It  is  not  a  case,  therefore  under  the  5th  aection  of  the  act 
of  1836,  but  under  the  7th  section  of  the  same  act,  ao  that 
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each  of  the  applicants  may  have  a  patent  for  the  combi- 
nation which  he  has  invented,  claimed  and  described  in 
his  specification,  provided  he  shall  have  complied  with  all 
the  requisites  of  the  law  to  entitle  him  to  a  patent. 

If  this  were  a  doubtful  question  I  should  still  think  it 
my  duty  to  render  the  same  judgement,  so  as  to  give  Mr. 
Bain  the  same  right  to  have  the  validity  of  his  patent 
tested  by  the  ordinary  tribunals  of  the  country  which  Mr. 
Morse  would  enjoy  as  to  his  patent,  and  finally,  to  obtain 
the  judgment  of  the  Supreme  Court  of  the  United  States 
upon  it.  For  if  the  Commissioner  and  the  Judge  should 
reject  Mr.  Bain's  application  for  a  patent,  the  decision 
would  be  final  and  conclusive  against  him,  unless  he  could 
obtain  relief  by  a  trial  in  equity  under  the  16th  section  of 
the  act  of  1636,  and  the  10th  section  of  the  act  of  1839, 
which  it  is  said,  is  doubtful. 

I  am,  therefore,  of  opinion,  and  so  decide,  that  Samuel 
F.  B.  Morse  is  entitled  to  a  patent  to  the  combination 
which  he  has  invented,  and  claimed  and  described  in  his 
specification  and  drawings. 

And  that  Alexander  Rain  is  entitled  to  a  patent  for  the 
combination  which  he  has  invented,  claimed  and  described 
in  his  specification  and  drawings — provided  they  shall,  re- 
spectively, have  complied  with  all  the  requisites  of  the 
law  to  entitle  them  to  their  respective  patents. 
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0upr<nu  (Sonrt  of  Pcnn*a.^'(Pastmi  9tstncU^Pi$tra. 

ABSTRACTS  OF  DECISIONS. 

Mabcb  6,  1849. 

TIm  Cummlnioneri  of  a  District  who  an  Mitlioriwid  to  grado  and  pato 
a  poblic  ttreet  aro  liablo  for  iojuriea  accroiog  to  a  pritato  right  of  waj 
down  which  tho  water  from  tho  street  Is  thereby  direrted,  for  thej  aro 
bouod  to  make  proper  prorisioos  for  earryhig  off  the  waste  water.  Cmi- 
attf noaert  ▼.  Wood. 

The  teaant  or  occupier  is  eotitled  to  reooter  lor  the  daaagea  to  his  oe* 
eopaoey  without  regpu:d  to  his  title,  and  a  reooteiy  in  each  actioa  wiD 
bar  all  others  for  the  same  cause,    lb. 

An  offer  to  constmct  a  culvert  for  the  porpose  of  carrjiag  off  the  ' 
—rejected  by  the  piff.  Is  a  bar  to  a  recovery  for  aay  faijory  which  ^ 
thereby  have  beeo  preveoted.    Ih. 

CoBseqiientlal  iojories  to  proper^'  to  whkh  apriialaallij  isaoii 
tapant,  are  ipsdmlssahle  in  an  action  for  a  noisattcab  destioy  iiig  tha  aae  ef 
the  aUey.    Jb. 

A  pfaui  of  the  District  of  Kensington  nnder  the  act  of  ineorpoiatkMi  is 
complete  on  its  approfsl  by  the  Coort,  though  it  he  natiaftafdad  pnnnaBi 
to  the  act    R. 

Aad  proceadings  In  tiia  Quarter  Sessions  sssissi^  damagaa  la  tiia 
plaintiff,  by  reason  of  tlie  opening  of  tlie  alley  laid  o«t  on  tlie  plan  te 
pnblic  use,  is  evidence  of  a  lawful  taking  for  public  use,  although  it  is  not 
sbownthiit  the  damages  have  been  paid  for  it.    lb. 

Where  a  will  is  written  on  several  sheets  of  paper  fcstened  togaCher  by 
a  string,  proof  by  two  witnesses  of  the  signature  of  testator  at  the  asid 
thereof.  Is  sufficient  under  the  act  of  Assembly.  Who Aar  aB  the  shssla 
were  attached  at  the  time  of  the  signing,  or  whether  there  haa  been  a 
sabseqaent  fraudulent  addition,  is  for  the  jury,  as  in  ordinary  cases  Gt»- 
dtr  V.  Famum. 

The  waiver  of  protest  by  an  endorser  on  the  day  of  the  asaturi^  af  dia 
note,  puts  him  in  the  same  situation  as  if  protest  had  been  made  asid 
proved,  and  there  being  no  contradictory  evidence  it  la  proof  under  iha 
act  of  Assembly  of  demand  and  refusal  aisl  notice.    SeoU  ▼.  Orter. 

Evidence  of  the  oontents  of  a  pkcard  poated  up  In  a  bank— offeri^  la 
make  coUectioos  on  certain  terms,  is  evidence  where  the  President  after 
notice  to  produce,  foils  lo  account  for  it,  Inan  actlooafuaAtiiabankfor 


Digiti 


ized  by  Google 


hLPIlEME   COURT  OF   PENNSYLVANIA.  471 

negligeoce  in  UiWn^  to  mnke  a  collection — ^without  proof  that  the  plaintiff 
read  it  or  acted  upon  it.     JVimratf  v.  Mech.  Banl\ 

Parol  evidence  admissable  to  explnin  the  meaning  of  short  entries  in  a 
bank  book,  in  an  action  against  the  bank.     lb. 

Where  a  4Mink  received  for  coHection  a  note  payable  in  another  State, 
under  an  agreement  tu  collect  it  for  seven  per  cent.,  and  neglects  to  give 
information  «rf  non-payment  and  to  return  the  note  to  the  depositor  with- 
in a  reaaonable  time,  they  are  liable  to  an  action.     lb. 

And  if  at  the  time  of  the  trial  the  note  is  liarred  by  the  statute  of  limi- 
tations, and  the  bank  has  never  until  then  returned  it  to  the  depositor,  and* 
there  ii  no  evidence  of  the  insolvency  of  the  maker,  the  measure  of  dara 
ages  will  be  the  amount  due  on  the  face  ef  the  note  with  interest,  less  tfaa 
7  per  cent,  for  collection,     lb. 

Where  under  a  count  for  negftgenee  in  not  collecting,  the  case  has  been 
tried  on  the  merits  and  the  recovery  was  on  the  ground  of  neglect  to  in- 
form the  depositor  of  the  non-payment,  and  to  returm  him  the  note,  the 
variance  cannot  be  o'ljccted  in  error,    lb. 

March  6. 

Though  a  will  and  the  codicils  form  but  one  testament  and  s(fteak  from 
the  date  of  the  last  codicil,  yet  they  constitute  distinct  instruments  and  a 
bequest  by  the  will  o^  the  residue  «Uo  the  legatees,**  will  be  confined  to 
such  legatees  as  are  therein  named  and  to  such  legatees  as  are  substituted 
by  codicil  for  some  of  them.    AlMp*8  Appeal, 

Where  testator  re-publishes  his  will  and  the  codicils,  and  in  the  attes- 
tation styles  them  codicils— they  do  not  thereby  become  part  of  the  will 
but  remain  codicils,     lb. 

Testator  by  his  will  gave  certahi  pecuniary  legacies,  and  directed  the 
residue  if  there  was  one,  to  be  divided  pro  nita  among  the  legatees  in  the 
proportion  their  legacies  bore  to  the  residue.  By  subsequent  codicils  he 
gave  legacies  to  other  persons.  Afterwards  he  mtidi«  a  copy  of  the  orig* 
ioal  will  and  of  the  sevonil  codicib,  retMitiing  the  origiiiHl  dates  and  sep- 
arate executions,  and  re-exf^cuted  and  ro  publi.^hed  the  fiamo  with  tie 
several  codicils — Hfl  /,  that  the  coi1:cil  tegntet* s,  excepting  tlio«e  fulixtitu* 
ted  for  the  legateen  in  the  origiinil  will,  were  not  entitled  to  share  in  the 
residue — but  that  it  was  tu  be  di<ridm]  ox('lu:$:vely  anung  the  legatees 
named  in  the  will  and  those  substituted  f<»r  some  of  them  by  codicils,  lb. 

Testator  by  a  codicil  bcqueatliRd  to  various  legatees  certain  amounts 

**  5  per  cent.  C.  stock  now  in  my  possession likewise  of  said  stock^- 

•f  said  itock^f  C.  stock,  and  the  balance  4,000  to  A** — which  amount- 
ad  in  the  whole  to  $69,000.  At  that  time  he  held  but  $64,000  of  C.  stocks^ 
Subsequently  he  parted  with  a  portion  of  the  stock— the  legacies  are  pro 
lanta  adeened.    Subsequently  to  the  tninsfer  of  the  stock  by  him,  he  re- 
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cited  that  there  were  tandry  memoranda  of  beqaeeta  to  the  familiet  of 
A.  (tome  of  whose  chUdren  were  amoof  the  stock  legatees)  and  of  B. 
the  partieolara  of  which  he  did  not  recollect  hot  which  he  confirmed  and 
charged  on  hia  estate  in  the  same  manner  as  if  therein  stated.  Held* 
that  the  adeemed  legacies  were  not  thereby  revived ;  the  codicil  giving 
the  stock  legacies  being  the  only  memorandum  which  cookl  be  found,  lb* 

By  a  separate  codicil  of  same  date  he  recited  that  he  believed  be  had 
nade  further  provisions  in  the  memoranda  referred  to  for  the  family  of 
A.,  if  not,  ho  beqaeathed  to  each  of  her  children  by  name  t5,000*  In  hia 
firevioas  will  he  had  beqoeathed  to  A.  a  legacy  for  life  remainder  to  her 
daughters.  Held,  that  these  legacies  were  conditional — that  testator 
ahowed-^y  provisions  for  **  the  fiunily  of  A"  he  meant  her  children, 
and  that  only  svch  of  them  as  were  not  provided  for  in  the  codicils  not* 
Chen  before  him  were  entitled  to  the  legacies  of  t5,000  each.    i&« 

Testator  having  by  his  wiM  given  a  legacy  to  A.  by  codicil  reciting  the 
death  of  A.,  beqaeathed  the  sum  intended  for  A.  to  C.  C.  is  thereby 
•obstitated  for  A.  and  becomes  entitled  to  share  in  the  reaidne  under  a 
bequest  thereof  to  the  legatees  in  the  will.    i6.* 

Where  a  legacy  is  given  in  trust  for  A.,  for  life  remainder  over«  A.  la 
•ot  entitled  to  the  possession  of  the  legacy. 

Maecb  9. 

A  master  of  a  vessel  in  a  port  of  refuge  is  not  josCified  in  selling  the 
cargo  as  damaged,  by  showing  that  he^cted  in  good  foith,  and  under  the 
advice  of  sorveyors  called  by  him  who  recommended  a  sale  for  the  beoeit 
of  all  ooneemed — if  it  be  shown  that  no  necessi^  existed  for  the 
sale.    Myen  ▼.  Baym^rt. 

A  certificate  of  discharge  in  bankroptcy  Is  no  defence  to  an  action  for 
rent  accroing  nnder  a  demise  for  years,  after  a  decree  of  bankroptcy  and 
before  discharge.    Prentus  v.  Kingdey. 

A.  dc  B.,  partners  as  commission  merchants,  received  goods  on  consign- 
ment for  sale.  B.  died  and  A.  toW  the  goods  and  became  a  certificated 
bankrapt.  The  execator  of  B.  is  liable  to  the  consignor  for  the  prooeeda 
of  the  goods.     UthtrUm  ^.Jepkenon. 

Unless  the  contrary  appear,  additional  counts  are  presumed  to  hate 
been  filed  by  leave  of  the  court,    lb. 

March  12. 

Twenty  years  adverse  nser  of  a  way  under  cbim  of  right,  is  sufficient 
•to  authorise  a  presumption  of  a  grant.  And  that  it  was  adverse  may  be 
.presumed  if  the  user  was  notorious  and  in  the  ordinary  manner  and  not 
nnder  circumstances  showing  it  to  have  been  by  leave  and  fovor  or  by  the 
courtesy  of  the  owner.    Eslingv.  IVUliams. 

A  compulsory  non-suit  under  the  statute  is  no  bar  to  another  proceed- 
ing for  the  same  csuse.     BournonvilU  v.  GoodalL 
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Where  plaiotifTiD  a  sci:  fa:  on  a  mechanic's  claim  has  been  non-suit- 
ed, he  may  file  another  claim  for  the  same  demand  and  proceed  thereon* 
though  the  farmer  claim  remains  on  the  records  of  the  court.     lb, 

March  14. 

A.  having  mort|(aged  land  to  secure  liis  bonds,  conveyed  the  land  to  B. 
who  agreed  to  pay  the  mortgage  debt  and  interest.  B.  haviug  failed  to 
pay  the  accruing  interest,  it  was  paid  by  A.  and  receipts  endorsed  on  the 
bond.  A.  then  purchased  the  bond  and  mortgage  and  took  an  assignment 
in  the  name  of  a  trustee.  On  a  sale  of  the  land  by  the  Sheriff  he  is  en- 
titled as  against  a  subsequent  judgment  creditor  of  B.  to  receive  from  the 
proceeds,  the  principal  of  the  mortgage  debt,  together  with  the  interest 
he  had  paid,  which  B.  had  agreed  to  pay.    Morris  v.  Oakfard, 

March  15. 

A  new  promise  by  one  partner  takes  the  case  out  of  the  statute  as  to 
all.  It  need  not  be  specially  replied,  though  it  was  to  pay  io  one,  two 
and  three  years.     Oakley  v.  Keerl. 

The  Orphan's  Court  on  an  application  for  the  distribution  of  a  balance 
in  the  hands  of  an  administrator  cannot  take  cognizance  of  a  disputed 
claim  by  the  administrator  personally  on  one  of  the  distributees.  Car- 
t€f»  Appeal. 

Where  the  Sheriff  under  a  liberari  delivers  possession  of  premises  held 
nnder  a  lease  for  years,  he  should  return  that  fact  specially.  A  return 
that  be  had  delivered  possession  without  more,  renders  him  liable  for  a 
false  return.    MeMichael  v.  McKeon, 

The  right  to  reimbursement  for  a  party  wall  is  personal  to  the  first 
builder,  and  does  not  pass  by  his  grant  of  the  lot,  house  and  appurtenan- 
ces.    Todd  T.  Stokes. 

March  19. 

In  an  action  against  a  Sheriff  to  recover  the  penalty  for  taking  fees  for 
services  not  compensated  by  the  act,  it  is  sufficient  to  aver  that  they  wer« 
taken  for  services  other  than  these  provided  for  by  the  act,  without  speci- 
fying .for  what  alleged  services  they  were  demanded.  OverholUer  ▼• 
MeMichael, 

Where  the  defendant's  counsel  in  a  proceeding  before  an  aldermaOt 
admits  a  letter  to  be  genuine,  .the  hand  writing  need  not  be  proved  on  an 
appeal.    Jb, 

A  foreign  attachment  against  A.  was  aerved  on  B.  as  garnishee,  after 
which  A.  acting  as  «gent  for  third  persons,  deposited  cash  in  his  own 
name  with  B.,  and  also  procured  B.  to  purchase  on  discount  drafts  drawn 
by  him  in  his  own  name,  though  in  fact  as  agent,  which  were  paid  by  his 
principals.  A.  drew  out  the  funds  by  his  checks  and  api^ed  them  in  the 
business  of  his  principals.  B.  is  liable  to  the  attaching  creditor,  although 
the  jury  found  that  all  the  fuuds  were  deposited  and  drawn  out  by  A.  as 
^gent  for  others.    Jaeksom  w.  Bank^f  U,  S. 
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In  a  fciro  kciat  againtt  a  bank,  garniahoe,  in  foch  case,  the  caahiar  ia  m 
competaot  witoeta  for  defendant,  altbongh  the  money  waa  paid  oat  es 
A*8  checks  by  hia  direction.    2b, 

On  writ  of  error  taken  by  plaintiff  in  foreign  attachment  to  proceediop 
againtt  the  garniabee,  the  Coort  cannot  notice  an  alleged  error  in  a  jodf- 
ment  for  plaintiff^  on  plea  of  mol  tlel  record  to  the  acire  fiiciaa  againat  dM 
garnishee.    lb. 

A  tale  of  a  lot  by  a  plan  on  which  a  pubTic  street  la  bid  oot  aa  ODe  af 
the  boandaries,  and  a  conveyance  describing  the  lot  as  a  lot  on  W.  atreel 
•  aa  the  aame  shall  be  opened;  and  boanded  on  tfaeaonth  by  W.atreet,doea 
oot  create  a  covenent  on  which  the  gi:antors  are  liable  where  the  atieeC 
was  sobseqoently  vacated  by  Legislative  aothority,  and  the  grantor  en- 
tered upon  and  occapied  the  land  over  which  it  waa  laid  out.  BeUmggr 
▼.  Union  Burial  Ground  See, 

If  defendant  in  his  prayer  for  inatmctioiis  sets  np  a  braader  rig|ht  thaa 
be  is  entitled  to,  the  judge  shoold  not  deny  it  altogether*  but  ahonid  ex- 
plain to  the  jury  the  true  eitent  of  hia  ri^it.    Amer  v.  LomgUnUu 

Where  partiea  have  entered  into  an  amicable  action  to  try  their  reapee- 
tive  rights  to  a  division  wall,  part  of  which  haa  been  wroogfigdly  oaed  bff 
defendant :  it  is  error  to  iastnict  the  jury  that  if  there  bad  been  m  wan- 
ton invasion  of  plaintiffs  rights,  thiy  were  not  confined  to  the  aetoal  dasH 
age  done.    ifr. 

Testator  beqoeatbed  one  share  of  his  estate  to  his  wile,  and  two  afaane 
to  the  use  of  his  son,  jan  Infant,  and  directed  if  bia  aoo  ahcnld  diet  tbe 
abarea  beqoeatbed  to  bim  ahould  be  kept  invested  for  fifteen  yean  aftar 
testatora  death,  and  if  his  wife  remained  a  widow  then  paid  te  her,  b«l 
if  abe  married  or  died  within  that  time,  to  hia  aistera.  The  aoe  dyinf  ia 
hia  minority  more  than  fifteen  years  after  teptatora  death,  bia  i 
tor  la  entitled  to  the  legecy.    MeChdgan  v.  Ckriity^ 


Errata  and  OmiiHom  of  the  Printer  in  AbitracU  PmbliMk" 
ed  in  the  March  Number. 

January  22,  line  1,  for  ^'a  ship**— read  •*  a  general  ship.** 
Do      26,  line  1,  dele  •'  firat.** 

I>o       do       7,  for  •«  Is  erideoee'*  read— h  |s  oot  evideoce.** 
Page  425,  line  16,  for  *«aoaoeoont  which**  read — **an  aoeooot  widl 
ibe  aame  partiea  which** 

Page  425,  lioe  17, 16,  for  ^of  each  booda,  eonpooa  eotitliog  to**— raid 
4*  of  siicb  booda  aod  of  eeopooa  entitfing  the  bearer  to** 
Page  425,  lioe  20,  for  ••  or**  read  •^on** 
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Page  427,  Feb.  8,  4  line,  for  ••  Error'*  rend  «•  Record.** 

Do       Feb.  12,  last  lioe,  to  read  thus—**  my  wife  one  part ;  to  each 
child  one  part;  my  mother-iD-law  to  live,  &c." 
Page  428,  line 2,  for  ••the*'  road  ••two" 

Do  3,  for  '•  partner*'  read  ••  partners.** 

Do  3,  for  was  ••  a  corapaoy**  read  •*  was  A.  and  company.*' 

Page  428.  Feb.  19,  line  14,  for  ••devise  even**  read  ••devise  over*** 
after  codicil— read  *•  and.*' 


NcQ)  {)ublUation0. 

Denio's  Reporit  of  the  Suprems  G)urt  of  New-  York, — We  have  jnst 
risen  from  the  perusal  of  the  4th  volume  of  these  Reports,  published  by 
Gould,  Banks  &  Gould,  Albany;  and  Banks,  Gould  ic  Co.,  New- York. 
The  style  in  which  the  work  is  presented  to  the  public,  needs  no  com- 
mendation. But  we  desire  to  gossip  with  our  readers  concerning  the 
work  and  its  contents.  Nearly  a  quarter  of  a  century  ago,  while  sojourn* 
ing  at  Saratoga  Springs,  we  occasionally  visited  the  law  office  of  Judge 
Cowen,  and  the  printing  office  of  G.  M.  Davidson,  and  were  treated  with 
great  civility  by  these  worthy  citizens.  Our  distinguished  friend  Judge 
Gowen  has  left  this  worid,  bift  he  has  left  a  high  reputation  behind  him. 
Our  friend  Davidson,  we  are  glad  to  perceive,  by  the  imprint  on  the 
volume  before  us,  is  still  alive  and  busily  engaged  in  making  excellent  im- 
pressions for  the  benefit  of  mankind. 

This  volume  contains  many  interesting  decisions.  The  celebrated  caao 
ef  FreenMn  v.  The  People,  settling  many  interesting  questions  relative  to 
the  trial  of  insanity,  is  the  first  case  in  the  book.  In  Ai>bott  v.  Draper,  p. 
51,  it  is  held  that  money  paid  on  a  parol  contract,  void  by  the  statute  of 
frauds,  cannot  be  recovered  lia  :k,  on  that  ground,  if  there  has  been  no 
breach  by  the  other  party.  In  p  i;;e  97  it  is  decided  that  an  action  may 
be  maintained  by  a  person,  not  a  party  to  a  contract^  on  a  promise  made, 
npon  a  valid  consideration,  to  another  person  for  the  benefit  of  the  plain- 
tiff, and  that  such  promise  may  be  declared  on  either  according  to  the 
facts,  or  according  to  its  legal  effect,  as  a  contract  with  the  plaintiff.  In 
Deyo  V.  Stewart  p.  101.  the  law  regulating  trespasses  of  cattle  over  in- 
sufficient fences  is  treated  of;  and  in  Lyke  &  Dumond  v.  Van  Leaven, 
p.  187,  there  is  some  learning  to  show  how  far  the  owner  of  swine  is  an- 
•werable  for  their  trespasses  in  viciously  injuring  a  neighbor*s  cow.  In 
titearns  v.  Marsh,  p.  227,  the  rights  of  pledger  and  pledgee  of  personal 
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property  are  ditcatied,  aod  the  maDoer  in  which  the  creditor  may  en- 
force pajinaot  of  hit  claim  by  diapoting  of  the  eoUaUioU  deposited  with 
him,  is  prescribed  with  great  particoUrity.  in  More  t.  Howlaod,  p.  204, 
it  is  held  that  the  bona  fide  sale  of  0De*s  credit,  by  way  of  guaranty,  for  a 
eompoLsation  orer  7  per  cent.,  is  not  naarious.  In  Silsbniy,  et.  al.  v. 
McCoon,  et.  al.  p.  332,  it  is  held  that  the  owner  of  com  cannot  sustain  an 
action  of  trover  for  the  whUky  info  which  it  was  manufactured  by  another 
without  authority  from  the  owner;  that  the  property  is  Uiereby  so 
changed  as  to  lose  its  identity,  and  that  the  question,  in  such  case,  does 
not  depend  upon  the  wrongful  motives  of  the  trespasser.  In  Coming  t. 
Ashley  et,  al.,  p.  3^.  it  is  held  that  a  book  account  containing  onl^  a  sin- 
gle charge  of  goods  sold  to  the  defendant  is  not  evidence,  where  there  had 
been  no  regular  dealings  between  the  parties.  In  Whitney  v.  Hitch- 
cock, p.  461,  the  practice  of  allowing  exemplary  damages,  in  actions  of 
tort,  seems  to  receive  some  restriction.  We  are  pleased  to  see  in  p.  65, 
that  after  a  few  vigorous  exertions,  the  law  of  New  ^ork  is  restored  to 
its  primitive  purify  in  regard  to  the  rule,  in  demviTert  te  give  judgOMnt 
against  the  party  who  committed  the  first  £iult  in  pleading.  There  seems 
also  some  change  for  the  better  in  The  People  v.  John  Erwin  and  Mary 
Ann  Clark,  p.  129,  in  which  the  case  in  2  Hill,  658,  is  erptained^  and  it  Is 
now  held  that  one  who  demises  a  house  with  intent  that  it  be  kept  for 
purposes  of  prostitution,  and  derives  a  profit  from  that  mode  of  using  the 
property,  is  liable  to  indictment  for  the  misdemeanor.  But  we  are  dis- 
tressed to  perceive,  from  the  fiicts  disclosed  in  Wait  ▼.  Day,  p.  439,  that 
tiie  wantof  rehgbus  instruction  **  at  Sandy  Hill,"  is  still  a  serious  griev- 
ance, and  that  a  former  cashier  of  the  **  Washington  and  Warren  Bank** 
applied  his  funds  in  detriment  of  his  creditors,  to  an  object  which  was  not 
sanctioned  by  the  Supreme  Court.  Bbonsor,  Ch.  J.  holds  that  **a  pur- 
chase made  by  way  of  gift,  or  advancement  to  a  mistress,  although  it 
may  not  look  to  future  co-habitation^  cannot  be  supported.  Creditors  have 
a  higher  and  better  claim  than  such  a  woman.*'  It  is  scarcely  neceasaiy 
to  say  that  the  cashier  referred  to  was  not  the  gentleman  who  lamented 
the  want  of  *«  stated  preaching.*' 

In  Piper  ▼.  Elwood,  p.  165,  the  Court  mainfaua  the  doetrioe  that  a 
sale  on  execution  of  personal  property  which  is  afterwards  recovered 
from  the  plaintiff  by  the  defendant,  as  not  liable  to  execution,  is  not  a  sat- 
isfoction  pro  tanto.  This  is  certainly  in  accordance  with  justice ;  although 
it  does  not  altogether  square  with  the  Pennsylvania  case  of  Caldwell  v. 
Freeman,  10  WatU  9. 
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Reports  or  Cases  argued  aod  ftdjudfi^ed  in  the  Superior  Court  and 
Court  of  Errors  nod  Appeals,  of  the  State  of  Delaware,  from  the  or* 
ganization  of  those  Courts  under  the  amended  Constitution;  to  which 
are  added  select  cases  from  the  Courts  of  Oyer  and  Terminer  and 
General  Sessions.  Published  at  the  request  of  the  General  Aesembly. 
By  Samuel  M.  Harrington,  one  of  the  Judges  of  the  aaid  Courts. — 
Tol.  IV.    Dover:  Printed  by  S.  Kimmey.     1848. 

We  haTe  received  this  volume  of  Reports  from  our  sister  State,  and 
looked  throi^h  it.  There  are  several  cases  tlint  deserve  the  attentive 
considenition  of  the  profession ;  they  cover  important  points;  apply  geo» 
era!  principles  to  grave  interests ;  and  are  in  every  respect  worthy  the 
coDfidence  of  the  community,  and  highly  creditable  to  the  learned  and 
conservative  court  which  pronounced  them.  Thus,  Hall  v.  The  State  of 
Dolaware,  p.  132,  154,  is  unquestionably  sound  common  law.  Some  of 
the  cases  attract  our  notice  as  they  exhibit  a  different  phase  of  society 
from  our  own ;  thus  : — The  State  v.  George  Piatt,  p.  154,  gravely  de- 
cides that  persons  ap|X)inted  by  the  State  to  manage  a  lolUry  for  the 
benefit  of  a  College,  are  trustees  and  not  public  officers. 

So  Redden  v.  Spruance,  p.  217,  where  it  is  held  that  State  proprieton 
are  liable  to  the  master  of  a  slave  for  taking  him  as  a  passenger,  hnavnng 
him  to  be  a  slave,  and  thus  aiding  his  escape. 

And  they  are  bound  to  inquire  with  due  diligence  into  the  eooditioii  of 
colored  passengers. 

We  notice  that  the  Superior  Court  have  adopted  as  a  general  rule  snb- 
•tantially  our  affidavit  of  defence  law — vide  p.  209. 

The  Smyrna  Steamboat  Co.  v«  Whilldin  p.  228,  is  an  interesting  caae 
on  the  law  of  collision  on  water.  The  most  important  and  most  interest- 
ing case  in  the  book  is  Bailey  v.  The  Philadelphia,  Wilmington  and  Bal- 
timore Railroad  Company,  p.  389.  We  have  heretofore  seen  this  case. 
The  learned  Judge  who  delivered  the  principal  opinion  was  kind  enough 
to  send  a  copy  to  the  editors  of  this  Journal,  in  sheets,  for  which  we  take 
this  occasion  to  thank  him.  It  was  too  long  for  our  columns  or  we  should 
have  printed  it  at  that  time.  And  we  now  refer  to  it  with  much  pleasure 
and  are  glad  to  have  an  opportunity  to  call  professional  attention  to  the 
■oaod,  constitutional  views  so  elaborately  argued,  aod  so  worthily  set 
forth  and  considered  by  the  learned  Judge.  So  much  professional  and 
popular  ignorance,  as  well  as  prejudice,  exists  on  the  subject-matter  here 
in  controversy  that  any  Judge  who  carefully  considers  and  deliberately 
decides  the  grave  questions  of  the  Constitutional  rights  of  great  public 
corporations  on  which  their  value  depends  is  a  public  benefactor.  Thie 
opinion  alone  <nves  0ns  volume  great  value  and  general  importance. 
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TIm  case  of  Rios  ▼.  Potter,  p.  479,  is  m  well  comiJerad  md  i 
one.  It  ditciiMet  the  saliject- matter  of  ficeoeee  to  retail  intoxicatiaf 
iiqaora  under  acts  of  the  Legislature.  Thk  topic  is  now  attnctiag  pi^e- 
lessioDa]  atleolioo,  aod  roaj  be  considered  tofether  with  the  i 
eetts  and  Peonajhrania  decisiona. 

The  State  ▼.  Bnaune,  p.  57*2,  is  a  (ood  case  on  the  subject  i 
On  the  whole  this  is  a  roost  eicellent  ?olaase  of  Reports^  Uffdj  crad- 
ttable  to  the  jadiciaiy,  the  State  and  the  Reporter. 


Reports  of  Casks  argued  aod  determined  m  the  Superior  Clonic  ef  Ae 
city  of  New  York.  By  the  Hon.  Lewis  U.  Sandfi4fd«  one  of  the  Jne- 
ttces  of  the  Court.  Volume  1.  New  York:  Published  kj  Baaks^ 
Gould  k,  Co.,  Law  Booksellers,  No.  144  Nassao  street,  and  by  Gooid, 
Banks  dc  Gonld,  No.  104  State  street,  Albany.    1849. 


We  hare  scanned  this  Toloroe  of  Repoits  with  aonMi  care,  nad  nun  «•■ 
satisfied  with  the  Reporter's  part  of  the  work. 

In  order  to  understand  the  true  value  of  tbm  Reporta,  the  ehanelBr  uad 
jurisdiction  of  the  Court  must  be  stated  to  Ae  rander:  this  la  wul  aal 
forth  10  the  publisbera*  preface  a  part  of  whidi  w<e  preaautj  ^' It  (the 
Court)  has  jorisdictioo  of  all  actMNia,  in  whiehv  either  dM  auhfeet  ■nttur 
is  within  the  dnjt  or  the  parties  are  there  aerved  with  prstaas.  Uadar 
the  Judiciary  Act  of  1847,  aod  the  Code  of  Procedure,  thia 
eitends  to  equitable,  as  well  as  legal  nctiona.  By  both  of  t 
its  decisions  are  aubject  to  review  in  the  Court  of  Appenla,  uad  are  re- 
mored  directly  thither  for  that  purpose.  Thus,  hi  Ae  tkj  of  Now  Yotfc 
mod  in  respect  of  parties  there  aerved  widi  proc 
elsewhere,  the  Superior  Court  is  in  point  of  dvii , 
uame  lerel  with  the  present  Supreme  Court  of  the  Stala. 

FonuoHyt  when  ita  jodgmeots  were  retiewed  in  dM  iaia 
Court,  aud  when  It  had  no  equitable  juriadictMia»  It  becaaM.  m^ 
^J  twenty  yeara  waa,  the  "priocipal  comnMrckd  Court  in  thoui^.  Vt%* 
bably  no  single  1^1  tribunal  in  the  United  Statea,  haa  withiu  Ihat  pariad 
passed  upon  as  many  important  questiooa  of  coaaMrcial  few,  ar  upaa 
auits  involving  so  much  property,  as  haa  the  Nuw  York  Sopetiar  CtmU 
From  its  elevated  character,  its  situatkm  in  the  Anerieaa  Motrapafia  af 
trade  and  commerce,  aod  ita  enlarged  jurisActiao;  It  ia  baCeuad  Aat 
fatthfnl  reports  of  its  decisioos,  will  be  an  advantiga  to  the  bar*  aatealy 
t>f  this  city  and  State,  but  of  the  whole  country.  The  barof  New  Yeifc 
has  b>Bg  expressed  a  desure  for  such  a  publicatiau ;  uad  J«4f* 


Digiti 


ized  by  Google 


NEW   PUBLICATIONS.  479^ 

baTiDg,  for  a  time,  in  addition  to  his  arduous  duties  on  the  bench,  under 
taken  the  labor  of  preparing  them,  the  publishers  are  confident  that  the 
series  of  reports  now  offered,  will  command  the  approbation  of  the  pro- 
fession, both  for  their  entire  accuracy  and  their  intrinsic  merit. 

The  publishers*  commendation  of  these  reports  are  strictly  and  literally 
correct.  Judge  Sandford  has  thoroughly  and  carefully  performed  hit 
duty,  and  it  affords  us  much  pleasure  to  call  professional  attention  to  hit 
labors. 

It  appears  that  Judge  Oakley's  opinions  were  generally  orally  delifer'^ 
ed,  but  had  this  fact  not  been  stated,  it  could  not  have  been  ascertained 
from  a  perusal  of  the  book.  They  appear  to  be  Ailly  and  accurately  set 
forth  and  stated. 

The  publishers  have  printed  their  book  in  a  becoming  style,  and  the 
typographical  and  general  execution  is  such  as  will  commend  itself  to  the* 
profei 


UifiTEO  States  Die  est;  Being  a  Digest  of  the  Courts  of  Cbmrooif 
Law,  Equity  and  Admiralty,  in  the  United  States.  By  John  Phelphe^ 
Putnam,  of  the  Boston  Bar.  Vol.  1.  Annual  Digest  for  1847.  Bos- 
ton :  Charles  C.  Little  and  James  Brown.     1848. 

We  have  been  much  pleased  by  the  careful  study  of  some  of  the  titlee 
in  this  volume. 

It  is  the  firet  of  the  Annual  series  Which  is  to  be  continued  by  a  similar 
volume  every  January. 

Works  of  this  kind-  are  indispensable  to  the  profession  in  this  eounti^ 
where  no  professional  emoluments  will  justify  one  in  the  pwehase  of 
many  of  the  volumes  of  Reports  which  the  press  is  continually  sending 
forth.  The  Reports  of  twenty-two  out  of  the  thirty  States,  together 
with  Howard's  S.  C.  Reports  and  United  States  Cir.  Court  Reports  are 
here  digested. 

This  volume  is  also  a  supplement  to  the  former  United  States  Digest 
embraced  or^naHy  in  three  volumes ;  to  which  two  additional  supple- 
mental volumes  were  added ;  all  of  great  value  to  the  profession  as  the 
fiager  guides  to  the  cases.  We  have  heretofore  noticed  the  Snpp.  to  U.- 
S.  Dig.  (7  Penn.  Law  Jour.  341)  and  see  no  reason  to  change  our  views 
as  there  expressed. 

A  well  prepared  table  of  cases  covering  one  hundred  and  twelve  pages 
is  not  the  least  valuable  portion  of  the  editor's  labora.  We  commend  this* 
greatly  and  trust  that  we  shall  never  again  be  offended  by  a  Digest  with-^ 
out  a  table  of  cases. 
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We  are  iofonned  UmU  tbe  delect  io  the  other  Toloinee  it  to  be  ren 
edied  toon,  ee  e  carefullj  prepered  table  of  all  the  caaee  digested  it  oow 
io  prm§. 

Mesfra.  Little  dc  Browa  deaerre  the  tl^nlEi  of  the  profeMioD  for  their 
coatij  and  well  printed  Digeatt,  aod  we  troit  diey  nuy  be  amplj  repaid 
lor  aU  tfieir  ootlaj  of  capital  aod  labor. 

It  is  acarcely  aeceasarj  to  odd  that  the  typographical  eieoition  sestaina 
the  repotatioo  of  the  pabCshers. 


The  Western  Legal  Observer. — This  is  a  oew  aod  taloable  periofical, 
poblished  at  Qoiocy,  Dlinoia,  under  the  editorial  snpenrision  of  Charles 
Gilman,  Esq.  Mr.  Oilmao  is  favorably  known  throoghoot  tlie  United 
States,  lie  waa,  ontil  recently,  one  of  the  editors  of  the  Western  Law 
Journal.  He  is  the  anther  of  Gilinan*s  Digest  of  the  decisions  of  the 
Supreme  Courts  of  lUinoio  and  Indiana  and  the  United  States  Circuit 
Court.  And  the  4  Tolooiea  of  Gilman*s  Reports  of  the  decisions  of  the 
Supreme  Court  of  IDioois  are  preeented  to  the  profession  in  a  style  which 
commends  the  talenta  and  industiy  of  the  reporter  to  the  fiiTorable  con- 
sideration of  the  pMbasioB  In  hH  new  labora.  The  Weatern  Legpd  Ob- 
ierreriswellcoBdncledaadis  piAliahed  at  the  fery  Io w  lale  of  two  dol- 
lars per  annual. 


Tac  New  LtBftAftT  or  Law  ahd  Equirr.  Edited  by  Firancis  J. 
Troobat.  Esq.,  Hon.  EBis  Lewis  and  Wilson  M*Candleas,  Esq.  Vela. 
19, 13  and  14.    M'Kinlay  dc  Lescure.    Harrisburg.    1648. 

The  13th  and  I3th  Yolumes  of  this  work  are  bound  in  one,  and  contain 
tbe  eaceediogly  YaluaUe  Digest  of  William  Tarn  Pritchard,  one  of  the 
Proctors  of  the  Ecclesiastical  and  Admbalty  Courts  in  Doctors*  Com- 
mons.   This  Digest  has  been  noticed  in  a  finrmer  numl>er  of  the  Journal. 

The  14th  rolume  containa,  as  far  as  letter  K.  of  The  Law  Leiioon,  or 
Dictionary  of  Jurisprudence,  eaplaining  all  the  technical  worda  and 
phrases  employed  in  the  several  Departments  of  English  Law,  widi  an 
explanatory  as  well  as  fiteial  tnnslatioQ  of  the  Latin  Maxims  contained 
in  the  writings  of  the  ancient  and  modem  Commentaries.  By  J.  J.  S. 
Wharton,  Esq.  of  the  Middle  Temple,  Barrister  at  Law,  dec. 

The  value  of  the  selections  from  the  latest  English  publicationa,  and 
the  handsome  style  in  whidi  the  publishers  present  the  work  to  the  pub- 
lic, commend  the  New  libruy  of  Law  and  Equi^  to  the  farorsble  con- 
sideration of  the  profei 
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ELECTION  OF  JUDGES. 

The  ibUowing  oommanicatioii,  ou  tbe  subject  of  the  propoeed  nMBdment  of 
the  Oonetitution  of  PenneyWenie,  bat  been  furuithed  bj  an  eminent  member 
of  the  Bar  of  that  State.  Tbe  friends  of  an  ElectiTe  Judiciary  have  a  right  to 
be  beard,  and  tbe  article  is  pablisbed  as  a  matter  of  interest  throaghoot  the 
United  Statea.  When  the  Judges  derive  their  authority  imroediatelj  from  the 
people,  and  can  take  an  appeal  to'  tbe  same  paramount  power,  the  fear  of  re- 
moral  bj  address  for  resisting  LegisIatiTo  usurpations  will  no  longer  exist,  and 
we  shall  probablj  bear  less  of  tbe  validity  of  retrospective  acts  destrojing 
veeted  rights— of  legislative  reversals  of  Judgments  without  notice  to  the  par- 
ties  and  of  other  usurpations  of  Judicial  power,  under  the  new  definition  of  km, 
that  it  is  "  a  rule  potUeribedP*  instead  of  being  '*  a  role  pn»enbed,**  It  is  a  prev- 
alent opinion  that  the  present  Judicial  tenure  has  failed  to  secure  either  the 
independaiice  of  the  Judiciary  or  the  rights  of  the  people. 

[Ei,  Am.  Lmm  Jour, 

The  principle  of  electing  Judges  has  been  incorpora* 
ted  into  the  Constitutions  of  several  of  the  States  of  the 
American  Union ;  and  the  most  important  act  of  the  last 
session  of  the  Legislature  of  Pennsylvania,  was  the  pas* 
sage  of  a  joint  resolution,  by  a  decisive  and  significant 

Vol.  viik— No*  25. 
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majority,  to  amend  the  Constitotion  of  that  State  so  as 
to  (five  to  the  people  the  election  of  their  Judges.  That 
it  will  become  a  part  of  the  Constitational  law  of  Penn- 
sylvania, as  soon  as  the  machinery  for  effecting  it  will 
admit,  there  cannot  be  a  rational  doubt  It  is  part  of 
*^  the  stream  of  homan  opinion  in  omne  vohbilU  aevumf 
which  the  accession  of  every  day  will  swell,  and  which 
is  destined  to  sweep  into  the  same  oblivion  the  resistance 
of  learned  sophistryi  and  of  powerful  oppression/*  The 
tendency  is  everywhere  to  give  to  the  people  the  election 
of  all  their  officer^, — to  make  government,  in  all  its  de- 
partments, emanate  immediatcfly  from  the  people, — and 
the  doctrine  that  the  officers  of  the  Judiciary  should 
form  an  exception  to  the  general  rule,  is  daily  losing 
ground,  and  will  soon  be  entirely  exploded. 

That  this  reform  should  excite  the  fears  of  the  timid, 
and  the  opposition  of  the  interested,  is  quite  natural :  for 
such  is  the  fate  df  every  proposition  to  disturb  the  settled 
order  of  things,  or  to  interfere  with  the  tenure  and  emol- 
uments of  placemen,  no  matter  how  necessary  it  may  be 
to  the  real  interest  of  the  people^  Previously  to  the  adop- 
tion of  the  present  amended  Constitution  of  Pennsylvania, 
the  same  classes  of  persons  indulged  in  the  most  gloomy 
vaticinations  of  the  evils,  especially  in  relation  to  the 
change  in  the  judicial  tenure,  which  it  would  bring  on  the 
State.  Their  doleful  forebodings  have  not  been  verified ; 
and  no  one  now  thinks  of  going  back  to  the  ancien  regiw^ 
of  life  offices^  On  the  contrary,  the  popular  demand  is 
for  more  thorough  reform  in  tlie  tenure  of  judgeships. 

This  reform  will  also  be  opposed  by  some  of  the  mem- 
bers of  the  Legal  Profession.  The  education,  habits  of 
thought,  and  professional  practice  of  lawyers,  are  calcu- 
lated to  make  them  ultra  conservative  ;  and  it  must  be 
confessed  that,  unless  the  effects  of  the  studies  and  prac- 
tice of  their  profession  be  counteracted  by  other  liberal 
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studies,  they  are  in  no  little  danger  of  becoming  bigoted 
and  intolerant  in  regard  to  all  changes  in  law  and  govern* 
ment.  Their  researches  are  not  directed  to  the  discovery 
of  what  ought  to  be,  but  of  what  is  held  to  be  the  law  in 
any  given  case  ;  and  in  their  practice  they  put  their  trust 
and  confidence  in  established  forms  and  precedents. — 
Hence  they  are  liable  to  adopt  the  creed,  that  <<  what  is, 
is  right.'*  Yet  their  views  are  not  so  "  cabinM,  cribbed, 
confined,"  as  the  nature  of  their  professional  studies  and 
pursuits*  would  lead  one  to  suppose.  On  the  contrary, 
lawyers  are  among  the  most  liberal  men  in  the  communi* 
ty.  They  arc  too  well  read,  and  have  too  great  a  share 
in  thtr  literature  of  the  day,-^--they  are  too  well  acquaint- 
ed with  the  wonderful  revolutions  which  science  is  daily 
producing, — they  mingle  too  much  with  the  men  of  their 
times, — and  they  are  too  familiar  with  the  advances  and 
improvements  which  are  made  in  the  arts  and  in  politics, 
not  to  partake  of  the  progressive  spirit  of  the  age  ;  while 
their  professional  education  and  habits  act  as  a  salutary 
check,  and  prevent  them  from  being  linrried  into  exces- 
ses and  extravagances.  Such  men  are  not  likely  to  think 
that,  while  every  other  human  contrivance  is  capable  of 
improvement,  the  present  judicial  system  of  Pennsylvania 
is  fixed  at  the  point  of  perfection.  Like  the  eminent  and 
learned  men,  who  have  undertaken  the  work  of  legal  re- 
form in  the  State  of  New  York,  and  the  great  number  of 
able  lawyers  throughout  that  State,  who  have  given  their 
countenance  and  support  to  that  reform,  they  will  redeem 
their  profession  from  the  charge  of  illiberality  and  con- 
tractedness.  Still  there  will  be  some  lawyers,  who,  from 
having  grown  old  under  the  system  of  judicial  appoint- 
ments, and  having  thus  contracted  inveterate  prejudices 
against  changing  it, — from  constitutional  temperament, — 
or  from  too  exclusive  an  attention  to  the  routine  of  their 
professional  reading  and  practice, — can  sec  nothing  but 


Digiti 


ized  by  Google 


4S4  ELECTIOX  OP  JUtKlfcS« 

evil  in  the  proposed  change.  And  there  May  be  Others 
who  ate  weak  enough  to  think  that  it  smacks  of  the 
Aristocracy  of  professional  caste  to  debar  the  prafmtnm 
vulgui  from  all  participation  in  the  selection  of  Jodges. 

It  is  too  late  in  the  day  to  oppose  this  reform  by  cant- 
ing about  the  danger  of  changing  the  Constitution,  and 
about  the  **  radicalism*'  of  electing  Judges.  The  cry  of 
danger  from  altering  State  Constitutions^  has  been  too 
often  raised)  and  too  often  falsified,  to  create  much  alarm. 
Almost  every  day  aflbrds  additional  evidence  of  the  con- 
fidence that  can  be  reposed  in  the  honesty  and  intelli- 
gence of  the  peoplcf  when  left  to  decide  questions  of  the 
greatest  moment*  Each  day  furnishes  fresh  proof  of  their 
ability  for  self«govemaient|  and  of  their  unwillingness  to 
adopt  any  notions  that  are  really  irild  and  extravagant. 
And  the  term  *'  radicalism'*  has  been  applied  to  too  many 
changes  in  law  and  politics^  which  tum^  out  to  be  salu- 
tary improvements!  to  retain  much  of  its  original  power 
of  exciting  alarm«  Besides,  the  proposition  to  nmke 
Judges  elective  has  received  the  approbation  and  sup- 
port of  too  many  conservative  men  to  afford  a  pretext  for 
calling  it  radical.  It  can  be  opposed  only  by  reason  and 
argument. 

What  are  the  arguments  that  are  urged  against  an  elec- 
tive Judiciary  ?  It  is  said  that  the  people  are  not  as  com- 
petent to  select  their  Judges  as  they  are  to  select  the 
equally  important  officers  whom  they  now  elect  This  is 
denying  the  fitness  of  the  people  for  self-government,  in 
a  very  important  particular.  Yet,  if  true,  it  is  a  valid  ob- 
jection. But,  is  it  true?  Are  not  the  American  people  as 
well  acquainted  with  the  nature  of  the  duties  of  a  Judge, 
as  they  are  with  those  of  a  Congressman  or  Governor? 
Nay,  are  they  not  better  acquainted  with  the  duties  and 
qualifications  of  a  Judge,  than  they  are  with  those  of  the 
Execntive  and  Legislative  offices  ?  Comparatively  but  few 
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of  the  voters  in  this  country  ever  see  the  State  or  National 
I^egislatares  in  session,  or  the  State  or  National  Execative 
execute  the  Ainctions  of  their  offices,  or  are  acquainted  with 
the  candidates  for  those  important  places.  But  from  their 
habit  of  attending  the  Courts,  as  parties,  jurors,  witnesses^ 
and  spectators,  they  have  a  much  better  idea  of  the  traits 
of  character,  and  sort  of  talents,  which  fit  a  man  for  Judge 
than  they  have  of  those  which  quality  him  for  the  other 
offices  mentioned  ;  and  from  what  they  see  in  Court,  as 
well  as  from  their  business  relations  mtb  members  of  the 
Bar,  Arom  whom  the  candidates  for  Judgeships  will  be 
taken,  they  are  much  better  qualified  to  vote  for  a  man 
for  Judge,  than  they  are  to  vote  for  a  man  whom  they 
never  saw,  and  who  is  a  candidate  for  an  office,  the  func- 
tions of  which  they  never  saw  exerciHcd*  Besides,  the 
competency  of  the  people  to  form  an  opinion  of  the  quali- 
fications of  a  Judge,  their  interest  in  his  selection,  and 
their  right  to  be  heard  on  the  subject,  are  practically  ad* 
mitted  under  the  old  system*  This  is  evidenced  by  the 
eagerness  with  which  their  signatures  to  petitions  for, 
and  remonstrances  against,  the  appointment  of  candidates 
are  sought,  whenever  there  is  a  contest  about  it.  If  the 
will  of  the  people  is  to  be  ascertained  at  all,  the  proper 
method  is  to  ascertain  it  through  the  ballot  boxes. 

It  is  objected  that  it  would  degrade  the  judicial  office, 
and  taint  the  purity  of  the  administration  of  justice,  to 
allow  candidates  fbr  judgeships  to  enter  the  political 
arena  and  canvass  for  votes.  But  under  the  old  system, 
candidates  do  enter  the  political  arena.  As  things  are, 
lawyers  are  not  likely  to  *<  have  greatness  thrust  upon 
them,"  in  the  judicial  line,  nor,  indeed,  in  any  line.  In 
these  office-peeking  times,  the  modest  student  and  the 
learned  recluse  rate  low  in  the  political  market.  A  lawyer 
whose  ambition  lie^  in  the  direction  of  a  judgeship,  takes 
the  stump  to  secure  the  election  of  a  Governor  who  will 
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bestow  it  on  Uim*    The  election  gained»  be  claims  tbe  ap- 
pointment as  tbe  reward  of  bis  services.    It  cannot  be 
pretended  that,  when  be  is  iroi>elled  by  personal  ambition 
but  covers  it  under  the  pretence  of  laboring  ifor  the  suc- 
cess of  bis  party,  he  will  be  more  restrained  by  consider- 
ations of  decency  and  propriety,  than  when  he  is  avowedly 
a  candidate  i^r  an  office,  among  the  qualifications  for 
.  which,  dignity,  honor,  and  honesty  are  considered  indis- 
pensable. But  candidates  for  judgeships  do  often  canvass 
for  the  "  sweet  voices"  of  the  people,  and  under  circum- 
stances more  calcuUited  to  affect  their  partiality,  than  if 
they  were  elected  immediately  by  tlie  people.    It  is  not 
leasy  to  understand  that  it  iu  q^ore  degrading  to  canvass 
for  votes  than  for  signatures.  There  is  certainly  less  sac- 
rifice of  dignity,   in  becoming   a    candidate  by  being 
placed  on  a  ticket  by  a  nominating  convention,  and  being 
voted  for  along  with  the  other  candidates  .on  the  ticket, 
than  in  taking  the  field  alone,  and  being  supported  on 
personal  grounds.    Undsr  tbe  system  of  appointments, 
the  contest  is  between  aspirants,  of  the  same  party,  and 
is  therefore  personal*  and  consequently  more  bitter^^-^-ex- 
cites  more   malignant    passions,  and  creates    stronger 
friendships  and  more  intense  hatred,  than  when  it  is  mere>- 
ly  political.    In  an  election,  any  particular  candidate  is 
hid  in  the  crowd,  and  his  importance  is  merged  in  tbittof 
the  whole,  and  lost  sight  of  in  the  excitement  of  the  po- 
litical struggle.    But  under  the  system  of  appointments, 
each  applicant  stands  out  in  bold  relief,  and  all  is  personals 
The  man  who  carries  round  a  petition,  or  in  any  other 
luanner  takes  an  active  part  for  an  applicant,  renders  him 
a  personal  service,  and  lays  him  under  a  personal  obliga- 
tion ;  aind,  ou  the  other  hand,  the  man  who  is  active  in 
opposing  bis  appointment,  is  considered  and  treated  as  a 
personal  enemy.    The  man  who  pins  up  in  his  bar-room 
a  pdiUon,  and  procures  to  it  the  signatures  of  |hp  loafers 
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who  there  **  most  do  congregate,"  has  a  much  stronger 
claim  on  the  Jadge  for  a  license,  than  if  he  had  support- 
ed him  with  twenty  others  on  the  same  ticket,  on  political 
and  not  on  personal  grounds. 

There  have  been,  it  is  freely  conceded,  many  judicial 
appointments  made  at  the  unanimous  request  of  the  Bar 
and  the  people  of  the  districts,  which  reflect  credit  on  all 
concerned  in  procuring  them.  But  there  have  been  in- 
stances in  which  the  system  of  appointments  has  opera- 
ted as  here  represented ;  and  that  the  two  systems— that 
of  appointments  and  that  of  elections^^are  calculated  to 
operate  as  here  represented,  tew  unprejudiced  and  can- 
did observers  of  political  events  can  doubt,  although  they 
may,  from  a  hatred  of  innovation,  or  a  distrust  of  the  in- 
telligence and  competency  of  the  people,  still  prefer 
•'  the  old  paths."  '  Q. 


[From  the  Western  Legnl  Observer.] 

Supreme  Court  of  liUnois,  December  Serm,  18^8, 

AT  MOUNT  VERNON. 

THB  PEOPLB  OP  THE  STATE  OF  ILLINOIS.  err#/.  ALBERTO*  CALD- 
WELL, r.  JOHN  REYNOLDS. 

Motion  for  a  peremptory  Mandamui. 

The  General  Attemblj  p«Med  «  law  providing  for  the  division  of  a  county 
and  the  formation  of  a  new  connty  from  the  tame  territory,  to  take  effect  on  a 
majority  of  the  votes  being  oast  for  such  division  t  IMd,  that  the  law  wai  noC 
nnoonstitntiona]. 

The  General  Assembly  derives  iu  powers  from  the  people,  subject  only  to 
the  limitations  and  restrictions  of  the  Federal  and  State  Cuiistitutions. 

The  AcU  of  the  Crcneml  Assembly  are  not  necessarily  absolute,  but  may  be 
•o  framed  as  to  depend  upon  some  futnre  event  or  contingency  for  taking  effect. 

Although  the  legiklature  may  not  divest  itself  of  its  proper  functions  or  dele- 
gate its  general  legislative  authority,  it  may  still  authorize  ot tiers  to  do  thufo 
things  which  it  might  properly,  yet  cannot  understandiugly,  or  Mdvantageouoly 
do  itself. 

Motion  for  a  peremptory'  mandamns  to  Jolip  Reynolds, 
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Reeorder  of  Deeds  lor  the  eoanty  of  Galt»tin  and  State 
of  lUinoif,  to  refure  him  to  enter  npon  the  reeords  of 
said  eoanty  eertam  deeds  tendered  to  him  for  that  pur- 
pose by  tlM  Relator  in  this  ease.  The  motion  was  predi- 
cated npon  eertaiA  frets  set  forth  in  the  petition  of  the 
Relator,  which  are  substantially  as  follow : 

That  on  the  first  Monday  of  Angnst,  1847,  Gallatin 
.  county  was  included  within  certain  limits  defined  by  law 
and  so  recognised ;  that  by  an  Act  of  the  Creneral  Assem- 
bly, approved  January  26, 1826,  the  county  seat  was  loca- 
ted at  Equality :  that  on  said  first  Monday  of  August, 
there  was  an  election  for  public  officers  of  said  county, 
and  among  them  a  Recorder ;  that  at  such  election,  one 
John  Reynolds  was  duly  elected  for  the  term  of  two  years, 
iLt^  and  was  subsequently  commissioned  and  qualified, 
and  performed  the  duties  of  said  office  at  said  Equality ; 
that  by  virtue  of  an  Act  of  the  General  Assembly,  enti- 
tled **  Am  Ad  to  ihUk  ike  amnty  of  GaUmUm  and  to  farm 
4mi  of  ike  mme  ike  ammig  of  SaUme,''  approved  Feb.  25, 
1847,  the  electors  of  said  county,  by  a  vote  upon  the 
question,  cast  m  majority  of  their  votefs  in  fkvor  of  the  di- 
vision of  the  county,  and  the  said  John  Reynolds,  then 
being  such  Recorder,  fell  within  the  limits  assigned  to 
<iallatin  county  by  the  provisions  of  said  Act. 

The  petition  then  went  on  to  allege  that  said  Act  was 
unconstitutional  and  void,  and  that  said  Reynolds  contin- 
ued to  be  the  Reeorder  of  the  original  county  of  Oallatin, 
not  having  rengned  his  said  commission ;  that  the  Rela- 
tor, believing  him  to  be  the  proper  Recorder  of  said  orig- 
inal eoanty,  presented  certain  deeds  (describing  them,) 
to  bim  for  record,  concerning  certain  lands  lying  within 
the  limits  of  said  original  coun^,  and  within  the  limits 
defined  by  said  Act  as  the  county  of  Saline ;  that  said 
Reynolds  reftise4  to  rcjceive  afid  record  said  deeds,  as 
reqppitedr 
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The  Respondent  answered  the  petition,  and  stated  that 
the  Relator  exhibited  to  him  his  petition  for  a  mandamus 
and  notices  of  his  intention  to  move  for  the  same,  ad- 
dressed to  and  served  upon  the  counties  of  Gallatin  and 
Saline  by  filing  the  same  with  the  acting  clerks  of  the 
County  Commissioners'  Court ;  that  he  waived  all  pre- 
liminary process  in  the  case,  and  entered  his  appearance 
accordingly,  and  submitted  the  question  in  controversy  to 
the  decision  of  the  Court,  in  the  same  manner  as  if  an  al- 
ternative mandamui  had  been  issued. 

The  facts  stated  in  the  petition  were  admitted  by  Re- 
spondent, but  he  further  alleged,  that  on  the  day  of  said 
election,  Shawneetown  received  a  majority  of  the  votes 
for  the  county  seat  of  Gallatin,  as  divided  ;  that  the  Re- 
spondent retained  his  office  at  Equality,  the  old  county 
seat,  awaiting  the  direction  of  the  law ;  that  the  County 
Commissioners'  of  said  Gallatin  county  thus  newly  form- 
ed, on  the  third  day  of  October,  1848,  vacated  said  Re- 
spondent's office  and  ordered  a  new  election  of  Recorder 
for  the  county  thus  formed ;  that,  at  such  election,  he 
was  elected  Recorder  of  such  county,  but  had  not  as  yet 
qualified,  nor  acted  as  such,  or  resigned  his  original  com- 
mission ;  that  the  order  aforesaid  vacating  said  office  was 
prior  to  the  presentation  of  the  deeds  aforesaid  for  record ; 
and  finally,  that  in  consequence  of  all  these  proceedings, 
he  was  embarrassed  and  undecided  as  to  what  course  to 
pursue,  and  therefore  declined  to  record  said  deeds  as 
requested  by  the  Relator. 

H.  W.  Moore  and  A.  G.  CaldwelU  for  the  Relator. 

T.  G.  C.  Davis,  for  the  Respondent. 

The  Opinion  of  the  Court  was  delivered  by  Caton,  J. 

The  law,  the  constitutionality  of  which  is  questioned 
by  this  application,  provides  for  the  division  of  Gallatin 
county,  incorporating  a  part  of  its  territory  into  a  new 
county,  called  Saline.     The  Act  goes  on  in  detail,  with  all 
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the  varioas  pronsions  necessary  to  effect  the  chan/^fCt  and 
then,  in  the  tenth  section,  provides  for  an  election,  an- 
thorizing  the  people  of  that  county  to  say,  by  their  vote 
whether  they  wished  the  division  or  not,  and  that  the  law 
should  only  go  into  operation  in  the  event  that  a  majority 
of  the  voters  at  snch  election  desired  a  division. 

To  establish  the  nnconstitutionality  of  this  Act  it  is  as- 
samed,  that  instead  of  being  a  law  finished  and  obligatory 
from  the  hands  of  the  General  Assembly,  this  is  merely  a 
bill  prepared  by  that  department  of  the  Government,  and 
submitted  to  the  people  of  Gallatin  county,  to  he  by  them 
passed  into  a  law,  or  defeated  at  the 'polls.  This  assump- 
tion is  not  true  in  fact.  The  law,  as  passed,  was  complete 
and  perfect,  although  its  principal  provisions  were  to  take 
effect  upon  a  contingency,  the  determination  of  which  did 
not  depend  upon  the  exercise  of  legislative  powers  by  the 
people ;  but  upon  an  expression  which  they  were  author- 
ized to  make,  rather  in  the  execution  than  in  the  enact* 
ment  of  the  law,  an  expression  to  be  made  in  a  legitimate 
and  an  ordinary  way.  To  the  General  Assembly  have  the 
people  delegated  the  legislative  powers  of  the  Grovem»> 
ment,  only  limited  and  controlled  by  the  Federal  and 
State  Constitutions,  and  it  is  insisted  that  these  powers 
cannot  be  delegated  to  any  body  of  men  or  any  portion  of 
the  people,  upon  the  principle  that  delegated  powers  can* 
not  be  delegated.  This  maxim  is  true,  unless  the  dele* 
gate  is  empowered  to  employ  others.  The  extent  to 
%  hich  this  maxim  should  be  applied  to  a  legislator  de* 
pends  upon  a  proper  understanding  of  legislative  powers ; 
upon  a  proper  determination  of  what  may  legitimately  be 
done  in  the  exercise  of  those  powers.  It  is  easy  to  say 
that  it  is  the  business  of  the  legislature  to  make  laws }  but 
then  we  must  inquire,  what  kind  of  laws  may  be  made  f 
Must  they  be  full,  complete,  perfect,  absolute,  depending 
upon  no  contingency  and  conferring  no  discretion?  This 
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would  be  absolute  legislation,  exhausting  legisLitive  pow- 
er on  the  subject  matter  of  the  law.  We  presume  that 
no  where  has  constitutional  learning  advanced  so  far  as 
to  assert  this  doctrine.  For  ourselves,  in  determining  what 
is  legitimate  and  proper  legislation,  we  feel  warranted  in 
looking  at  the  past  to  see  what  kind  of  laws  legislative 
bodies  have  been  in  the  habit  of  passing.  Legislative 
power  is  not  a  new  idea  only  sprung  into  existence  at  the 
formation  of  this  republic,  but  it  has  been  known  and  un- 
derstood since  the  formation  of  society  and  the  institu- 
tion of  civil  governments ;  and  its  meaning  is  not  changed 
by  its  introduction  into  the  American  Coiistitutions,  al- 
though its  exercise  is  there  limited,  restricted  and  con- 
trolled, as  well  by  their  express  provisions  as  by  the 
genius  of  the  governments  of  which  they  are  the  funda- 
mental laws.  If  we  take  the  action  of  all  past  legislators 
as  determining  what  may  and  should  properly  be  done  in 
the  exercise  of  legislative  powers,  we  see  that  while  they 
are  bound  to  make  the  laws,  yet  those  laws  need  not  be 
absolute,  nor  make  every  provision  for  doing  that  which 
they  may  authorize  to  be  done«  While  all  most  be  done 
under  their  sanction,  yet  they  need  not  do  all,  nor  com- 
mand all.  A  law  may  depend  upon  a  future  event  or 
contingency  for  its  taking  effect,  and  that  contingency 
may  arise  from  the  voluntary  act  of  others*  Of  this  class 
are  all  laws  creating  private  corporations,  and  a  very 
large  proportion  of  the  laws  creating  public  or  municipal 
corporations.  The  former  must  necessarily  be  submitted 
to  the  corporators  for  acceptance  before  they  take  effect, 
and  this  has  been  very  usually  done  with  the  latter,  espe- 
cially in  the  incorporation  of  towns  and  cities,  and  not 
unfrequently  of  counties;  and  we  have  never  heard  it 
questioned  before,  that  the  legislature  might  properly 
submit  a  law,  creating  either  a  private  or  a  public  corpo- 
ration, to  the  acceplance  of  llie  corporators.    All  such 
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laws  are  perfect  and  complete  when  they  leave  the  hands 
of  the  legislature,  although  a  fatare  ev/ent  shall  deter- 
mine whether  they  can  take  effect  or  not.  If  we  say  that 
this  is  an  nnaathorixed  delegation  of  legislative  power, 
we  forget  what  is  a  proper  and  legitimate  exercise  of  that 
power.  If  the  saying  be  troe,  that  the  legislature  cannot 
delegate  its  powers,  it  is  only  so  in  its  most  general  sense. 
.  We  may  well  admit  that  the  le^slature  cannot  delegate 
its  general  legislative  authority;  still  it  may  authorize 
many  things  to  be  done  by  others  which  it  might  properly 
do  itself.  All  power  possessed  by  the  legislature  is  dele- 
gated to  it  by  the  people,  and  yet  few  will  be  found  to  in- 
sist, that  whatever  the  legislature  may  do,  it  shall  do,  or 
else  it  shall  go  undone.  To  establish  such  a  principle  in 
a  large  State  would  be  almost  to  destroy  the  Government. 
The  legislature  may  grant  ferry  licenses,  or  it  may  lay 
out  roads  and  specify  their  metes  and  bounds,  and  yet, 
who  will  doubt  that  it  may  delegate  this  power  to  others, 
either  by  general  or  special  laws  ?  60,  also,  it  may  pass 
all  the  laws  requisite  for  the  government  of  a  particular 
city  or  township,  or  school  district,  and  who  will  doubt 
the  propriety  of  its  authorizing  this  to  be  done  by  the 
people  within  the  limits  of  the  city,  town  or  district,  by 
their  local  representatives,  or  even  directly.  This  is  mak« 
ing  laws,  and  laws,  too,  of  as  binding  efficacy  as  if  passed 
directly  by  the  legislature.  They  are  dependent  upon 
the  legislature  for  their  vitality  and  fbrce.  Necessarily,  re- 
garding many  things,  especially  affecting  local  or  indi* 
vidual  interests,  the  legislature  may  act  either  mediately 
or  immediately.  We  see  then,  that  while  the  legislature 
may  not  divest  itself  of  its  proper  functions,  or  delegate 
its  general  legislative  authority^  it  may  still  authorize 
others  to  do  those  things  which  it  might  properly,  yet 
cannot  nnderstandingly  or  advantageously  do  itself. — 
Without  this  power,  legislation  would  become  oppressive. 
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and  yet  imbecile.  Local  laws  almost  oniversally  call  into 
action,  to  a  greater  or  less  extent,  the  agency  and  discre- 
tion, either  of  the  people  or  individuals,  to  accomplish 
in  detail  what  is  authorized  or  required  in  general  terms. 
The  object  to  be  accomplished,  or  the  thing  permitted  may 
be  specified,  and  the  rest  left  to  the  agency  of  others, 
with  better  opportunities  of  accomplishing  the  object,  or 
doing  the  thing  understandingly.  In  this  way  have  the 
seats  of  justice  of  most  of  the  counties  in  the  State  been 
located.  Indeed,  the  old  county  seat  of  this  very  county 
was  fixed  by  five  persons  named  in  an  Act  of  the  legisla-* 
ture,  and  under  authority  therein  delegated  to  them. — 
Session  Laws  of  1826,  p.  77.  If  the  Constitution  has  been 
violated  by  the  passage  of  the  law  now  in  question,  then 
was  that  location  by  the  persons  named  without  its  sanc- 
tion. If,  by  declaring  this  law  invalid,  we  restore  old  Gal* 
latin  to  her  original  boundaries,  then  by  the  same  decision 
do  we  unsettle  the  old  county  seat,  becaose  it  was  loca- 
ted in  pursuance  of  authority  delegated  by  the  legisla* 
ture  to  individuals.  We  should  say,  because  the  legisla- 
ture might  have  named  the  place,  it  should  have  done  so, 
and  in  no  other  way  could  it  have  been  constitutionally 
selected. 

The  only  cases  to  which  we  have  been  referred*  in  the 
least  countenancing  the  position  assumed  by  the  Relator, 
appear  to  have  been  decided  by  the  Supreme  Courts  of 
Pennsylvania  and  Delaware,  and  noticed  in  the  January 
and  June  No*s  (1848,)  of  the  Western  Law  Journal.  These 
we  feel  called  upon  to  notice,  and  it  is  to  be  regretted 
that  we  have  not  full  reports  of  the  cases.  They  appear 
to  be  identical  in  their  facts  and  decisions,  and  the  same 
course  of  reasoning  is  pursued  by  both  Courts.  The  first 
is  Parker  v.  The  Commonwealth^  noticed  in  the  January 
No.  There  it  appears  that  the  Supreme  Court  of  Penn- 
sylvania, by  a  majority  of  three  judges  to  two,  held  that 
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an  Act  euUtled  **  Am  Act  autioriziifg  thecilizen$  of  certain 
ammtiet  to  decide  by  ballot  whether  the  sale  of  tinout  and 
spirituous  liquors  should  be  coniimued  im  said  couutiesj^  was 
anconstitatioiial.  It  appears  that  by  other  laws  of  that 
State*  the  sale  of  sach  liqaors  is  prohibited,  except  by 
persons  obtaining  a  license  from  the  Court  of  Quarter 
Sessions.  The  legislature  then  passed  the  law  complaip- 
ed  of,  authorizing  the  people  of  certain  counties  to  deter- 
mine by  their  vote,  whether  the  sale  of  spirituous  liquors 
should  be  altogether  prohibited  in  these  counties,  or  in 
other  words,  whether  any  licenses  should  be  granted.  In 
both  cases  it  was  admitted  that  the  laws  did  not  contra- 
vene any  express  provision  of  their  State  Constitutions, 
but  then  it  was  said  that  they  were  invalid  because  they 
palpably  violated  the  principles  and  spirit  of  their  consti- 
tutions and  tended  to  subvert  their  republican  forms  of 
governments^  And  how  were  their  republican  governments 
to  be  subverted  ?  By  allowing  the  people  of  the  eounty  to 
determine  by  ballot  whether  or  not  intoxicating  drinks 
should  be  sold  in  the  county  ?  Herv  they  perceive  an  at- 
tempt by  the  legislature  to  establish  a  pure  democracy, 
from  whichf  we  are  informed,  they  think  greater  danger 
is  to  be  apprehended  than  from  an  absolute  monarchy. — 
Such  an  attempt,  it  is  supposed,  is  revolutionary  in  its 
tendency,  and  subversive  of  a  republican  government 

Besides  the  objection  that  if  is  inconsistent  with  the 
genius  of  a  republican  government  to  submit  such  a  ques- 
tion to  the  decision  of  the  people,  the  maxim  before  al- 
luded to,  that  delegated  power  cannot  be  delegated,  was 
invoked  and  relied  upon  by  these  Courts.  In  Delaware, 
the  Court  says :  **  The  powers  of  government  are  trusts 
of  the  highest  importance ;  on  the  faithful  and  proper  ex- 
ercise of  which  depend  the  welfare  and  happiness  of 
society.  These  trusts  must  be  exercised  in  strict  con- 
formity with  the  spirit  and  intention  of  the  constitution 
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by  those  with  whom  tliey  are  deposited ;  and  in  no  case 
whatever  can  they  be  transferred  or  delegated  to  any 
other  body  or  persons ;  not  even  to  the  whole  people  of 
the  State  ;  and  still  less  to  tlie  people  of  the  coanty*  It 
is  a  plain  proposition  of  law,  that  a  power  or  authority 
vested  in  one  or  more  personsi  to  act  for  others^  involv- 
ing in  its  exercise  judgment  and  discretion^  is  a  trast  and 
confidence  reposed  in  the  party^  which  cannot  be  trans- 
ferred or  delegated.  The  making  of  laws  is  the  highest 
act  of  sovereignty  that  can  be  performed  in  a  free  nation  ; 
and  therefore,  the  legislative  power  may  be  truly  ^aid  to 
be  the  supreme  power  of  a  State.  Its  exercise  requires 
superior  intellectual  faculties,  improved  by  study  and  ex- 
perience ;  although  it  se^ms  to  be  a  common  notion  with 
many  pretended  advocates  of  popular  rights  at  the  pre- 
sent day,  that  every  man  is  instinctively  qualified  to  be  a 
member  of  the  legislature." 

We  cannot  concur  in  the  application  to  legislative  pow- 
ers, of  the  maxim  relied  upon  to  the  extent  asserted  by 
that  Court  The  apprehension  of  disastrous  consequen- 
ces which  might  result  from  an  unwise  use  of  a  discretion 
vested  in  the  people  or  any  portion  of  them,  seems  to 
have  led  the  Court  to  lay  down  a  principle,  lyhich  cer- 
tainly cannot,  in  our  judgment,  be  maintained.  No 
exception  is  made  to  the  rule  which  is  asserted,  that  le- 
gislative power  is  a  trust  which  cannot  be  transferred  or 
delegated.  If  this  be  true,  it  necessarily  follows,  that  the 
legislature  can  authorize  others,  either  the  people,  the 
Courts  or  individuals  to  do  nothing  which  it  might  do 
itself.  While  we  may  concur  with  that  Court  in  depre- 
cating and  condemning  the  fulsome  effusions  and  unprin- 
cipled conduct  of  the  demagogue,  whose  only  merit 
consists  in  an  artful  ability  to  deceive  the  people  and 
ilatter  the  public  vanity ;  ever  persuading  them  that  they 
ran  do  no  wrong ;  approving,  defending  and  advocating 
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every  popular  prejudice,  even  at  the  sacrifice  of  his  own 
jadgroentt  that  he  may  aeqaire  an  influence  and  use  their 
power  for  selfish  purposes ; — who  is  even  willing  to  ride 
upon  the  whirlwind  that  hastens  to  destruction,  for  the 
giddy  pleasure  of  guiding  the  storm,  we  ought  not  to  al- 
low such  occasional  abuse  of  the  public  confidence  or 
credulity,  to  impel  us  to  the  other  extreme,  and  conclude 
that  the  people  are  not  safe  repositories  of  any  power-^ 
that  they  cannot  judiciously  exercise  any  discretion. 

We  have  before  attempted  to  show  that  the  legislature 
may,  to  a  certain  extent,  authorize  others  to  do  that 
which  it  might  properly  do  itself ;  and  as  its  powers  are 
all  derivative,  it  may  delegate  at  least  some  of  its  dele- 
gated powers,  the  right  to  do  which  is  also  denied  in 
terms  by  the  Court  in  Pennsylvania ;  and  yet  the  author- 
ity to  do  this,  we  apprehend,  is  clearly  recognised  by  the 
latter  Court  in  the  case  then  before  it. 

In  the  absence  of  all  legislation  on  the  subject,  the  right 
of  all  persons  to  sell  spirituous  liquors  is  undoubted.  A 
law  was  then  passed,  prohibiting  the  sale  of  such  liquors 
by  all,  except  such  persons  as  should  obtain  a  license 
from  the  Court  of  Quarter  Sessions.  Now  the  legislature 
might,  had  it  seen  fit,  have  exempted  certain  persons  by 
name  from  the  operation  of  the  law  by  authorizing  them 
still  to  sell  liquor,  but  instead  of  doing  so,  it  delegated 
that  power  to  the  Court  of  Quarter  Sessions  by  author- 
izing it  to  grant  licenses,  upon  terms  prescribed  by  the 
law,  or  by  its  discretion,  or  without  terms,  which  it  is  im- 
material for  our  present  purpose.  This  delegation  of 
authority  is  not  censured  by  the  Court,  nor  is  its  propri- 
ety questioned.  We  do  not  know  whether  it  is  left  to  the 
discretion  of  that  Court  to  determine  whether  it  would 
grant  any  licenses  or  not.  At  any  rate,  that  might  have 
been  done  with  equal  propriety ;  and  if  that  had  been 
done,  then  had  the  legislature  delegated  the  very  power 
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to  one  man  or  a  few  meni  which  it  was  determined  could 
not  be  delegated  to  many  men, — ^to  the  voters  of  the 
county.  The  same  power  might  with  equal  propriety 
have  been  delegated  to— or,  if  the  expression  is  preferred 
the  same  jurisdiction  might  have  been  conferred  upon 
some  individual  by  namci  which  was  given  to  the  Courtt 
and  if  they  could  confer  it  upon  one  man,  why  not  upon 
more — the  voters  of  the  county?  Had  this  authority  been 
given  to  the  Court  instead  of  Uie  voters,  we  are  compell- 
ed to  believe  that  no  complaint  of  its  constitutionality 
would  have  been  entertained,  and  yet  there  would  have 
been  as  much  a  delegation  of  powers  in  one  case  as  in 
the  others.  To  prove  this  needs  no  argument.  If,  by 
leaving  this  question  to  the  people,  the  republican  form 
of  government  is  to  be  overtarnedi  and  its  principles  sub- 
verted by  a  miniature  democracy,  may  not  the  same  awfhl 
calamities  be  apprehended  from  a  miniature  monarchy  f 
If  by  giving  this  power  to  the  people,  the  one  is  created, 
then  by  conferring  it  upon  one  individual,  we  have  the 
other.  It  seems  to  us  that  the  latter  is  quite  as  inconsis- 
tent with  the  genius  of  a  republic  as  the  former  and  as 
subversive  of  its  principles,  although  it  is  manifest  that 
there  is  a  wide  difference  of  opinion  upon  the  political 
question,  as  to  which  of  these  extremes  we  should  first 
incline  to. 

It  is  the  substance  of  the  thing  which  we  should  look 
at,  more  than  the  form.  It  matters  not  whether  this  ques- 
tion is  submitted  to  the  people,  the  Court  or  individuals, 
by  a  separate  Act  or  by  the  original  law  prohibiting  the 
sale,  and  authorizing  the  granting  of  licenses;  and  we  re- 
peat that  we  apprehend  the  constitutionality  of  a  clause 
would  never  have  been  questioned,  authorizing  the  Court 
of  Quarter  Sessions  to  determine  by  its  vote  or  order.. 
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whether  any  licenses  should  be  granted  in  the  county  or 
not.  The  answer  is,  that  in  the  case  supposedi  the  Court 
would  only  hare  been  executing  a  law,  vesting  it  with  a 
discretion,  and  this  we  conceive  is  the  true  answer  to  the 
objection  which  was  urged  against  the  laws  in  question. 
We  are  unable  to  appreciate  the  danger  or  impropriety, 
either  in  a  political  or  a  legal  view,  of  allowing  the  legis- 
lature to  vest  a  discretion  of  this  kind  depending  upon 
many  local  circumstances  for  its  proper  exercise,  either 
in  the  people  or  a  Court,  either  of  whom  may,  in  truth, 
be  much  better  qualified  to  exercise  it  understandingly, 
than  the  legislature  itself.  The  application  made  of  the 
maxim  that  delegated  power  cannot  be  delegated,  would 
lead  to  most  embarrassing  results,  and  would  have  a  much 
more  certain  tendency  to  despotism,  than  the  action  com- 
plained of.  How  those  Courts  reconciled  their  use  of 
this  maxim,  with  the  powers  universally  conferred  Upon 
municipal  corporations,  we  are  not  fully  advised.  Such 
corporations  are  always  delegated  with  authority  to  pass 
laws,  local  in  their  character,  it  is  true,  but  universal  in 
their  application  within  their  jurisdiction  ; — ^laws  precise, 
ly  such  as  those  in  question.  If  in  Pennsylvania  and 
Delaware,  there  are  no  incorporated  towns  or  cities,  au- 
thorized to  pass  and  enforce  laws  prohibiting  the  sale  of 
spirituous  liquors,  and  many  other  acts  lawful  in  them- 
selves, within  their  limits,  we  venture  the  assertion,  that 
those  States  stand  alone  in  this  respect ;  and  in  other 
States,  at  least  we  imagine  it  has  never  been  questioned, 
that  such  powers  may  well  be  conferred.  It  may  be  true, 
that  this  authority  is  usually  conferred  upon  a  board  of 
trustees  or  city  council,  but  that  does  not  affect  the  ques- 
tion so  far  as  a  delegation  of  authority  is  concerned. — 
This  authority  might  as  rightfully  be  conferred  upon  the 
mayor  alone,  or  upon  the  voters  of  the  city,  as  upon  a 
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common  council.    It  is  presomed  that  there  is  no  eonsti- 
tational  provisioni  detennining  upon  how  many  or  upon 
how  few,  the  legislature  may  confer  this  power.    That 
must  be  left  to  legislative  discretion.    If  the  voters  of  a 
city  or  town  may  be  authorized  to  determine^  either  di- 
rectly by  their  votCy  or  by  their  local  representatives! 
whether  spirituous  liquors  shall  be  sold  within  their  pre- 
einctSi  then  surely  the  voters  of  a  county  maybe  allowed 
to  do  the  same.    Upon  the  question  of  authority  it  can 
matter  little,  whether  the  territory  be  greater  or  less,  or 
whether  it  be  densely  or  sparsely  populated.  Both  coun- 
ties and  cities  are  municipal  corporations  and  vested  with 
greater  or  less  powers,  according  to  the  discretion  of  the 
legislature.    Both  of  these  as  well  as  other  less  important 
perhaps,  but  similar  corporations,  are  usually  vested  with 
power  to  levy  taxes,  often  by  a  direct  vote  of  the  people, 
and  collect  them,  which  has  been  well  said  to  be  one  of 
the  highest  acts  of  sovereignty,  and  yet  this  authority  is 
admitted  to  be  legitimate  by  the  Court  in  Delaware,  in  the 
very  case,  because  it  is  said  to  be  not  the  making,  but 
merely  the  execution  of  a  law.  If  to  say  that  a  certain  tax 
shall  or  shall  not  be  assessed  and  collected,  is  not  legisla- 
tion, then  we  are  unable  to  see  how  it  is  the  making  of  a 
law  to  say  that  spirituous  liquors  shall  or  shall  not  be  sold. 
And  yet  how  variously  different  men  may  look  upon  the 
same  thing.  The  Supreme  Court  of  Delaware  says :  <<No 
ingenuity  can  discover  the  shadow  of  a  similitude  between 
the  Act  of  the  19th  of  January,  1847,  (the  unconstitution- 
al law,)  and  any  part  of  the  school  law.    To  say  that  the 
authority  given  to  the  school  voters — ^to  members  of  a 
corporation,  to  determine  whether  a  tax  shall  be  laid  or 
not,  is  a  grant  of  legislative  power,  is  an  abuse  of  lan- 
guage." .  Pardon  our  simplicity  when  we  inquire  where 
they  get  that  authority  if  it  is  not  granted  them  by  the  le- 
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gidatare  ?  Who  eke  givei  it  them  f  The  majority  may 
▼ote  this  tax  apon  the  minority  against  their  consent — 
This  we  had  sapposed  was  not  an  inherent  and  natural 
right,  bat  conld  only  be  delegated  by  the  sovereign  power 
of  the  State.  This,  the  same  Court  says,  is  vested  in  the 
legislature,  which  might  have  imposed  the  tax  specifical- 
ly by  a  direct  law.  If  all  of  this  be  true,  we  are  unable  to 
perceive  the  abuse  of  language  anticipated ;  nor  do  we 
think  it  requires  any  extraordinary  degree  of  ingenuity 
not  only  to  **  discover  the  shadow  of  a  similitude  between 
the*'  two  laws,  but  a  very  striking  resemblance  in  their 
principles. 

Without  pursuing  the  subject  further,  we  think  enough 
has  already  been  said,  to  show  that  the  legislature  may 
delegate  authority,  either  to  individuals  or  to  bodies  of 
people,  to  do  many  important  legislative  acts,  not  only 
similar  to  that  authorized  by  the  law,  the  validity  of 
which  is  here  questioned,  but  also  others  of  a  more  im- 
portant, and,  upon  principle  of  a  much  more  questionable 
propriety ;  but  in  doing  this  it  does  not  divest  itself  of 
any  of  its  original  powers.  It  still  possesses  all  the  au- 
thority it  ever  had.  It  is  still  the  repository  of  the  legis- 
lative power  of  the  State. 

Entertaining  no  doubt  of  the  constitutionality  of  the 
law  authorizing  the  division  of  Gallatin  county,  this  ap- 
plication for  a  mandamus  will  have  to  be  denied. 

However  clear  this  may  appear  to  us,  and  however 
novel  the  principle  contended  for  may  have  been,  still 
two  decisions  made  by  tribunals  of  as  great  respectability 
as  the  Supreme  Courts  of  Pennsylvania  and  Delaware, 
and  upon  questions  so  very  like  this,  may  well  have  jus- 
tified those  whose  interests  and  judgments  inclined  them 
to  disapprove  of  the  Act  complained  of,  in  doubting,  or 
denying  its  constitutionality.    The  question,  however,  is 
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now  settled,  and  we  entertain  no  doabt  that  all  will  cheer- 
folly  submit  to  the  provisions  and  operation  of  the  law. 
Application  denied. 


CONSTITUTIONAL  LAW. 

1.  The  CoDstitutional  mandate  requiring  ''  an  adequate  compenMtioH'*  to 
be  proTided  for  all  "  senricet"  required  of ''  the  Judges  of  the  Supreme  Oooit 
and  the  Preaidenta  of  the  Common  Pleaa"  ia  as  imperatiTe  as  thai  wbieh  pio- 
hihits  its  diminution  "  during  their  oontinuance  in  office/' 

2.  The  comity  due  from  one  department  of  goremment  to  ano^ir  will  al- 
ways induce  a  waiver  of  questions  of  this  nature  where  there  ia  notldag  intol- 
erable in  the  burthens  imposed,  or  indicating  danger  to  the  indepeit^enoe  eC 
the  judicial  power,  and  thus  threatening  the  subyeraion  of  the  Ubertiaa  eC  ijtm 
people. 

3.  The  IjOgisIature  have  no  power  to  abolish  a  court  of  criminal  jmrladictioii 
and  aaotfier  of  civil  jurisdiction,  and  to  impose  all  the  business  of  the  said  tri- 
bonals  upon  the  Court  of  Common  Pleas,  without  providing  tmy  compensali<i 
for  tk9  increased  servicea  required. 

4.  The  Legislature  cannot  abolish  existing  tribunals  for  the  administratioB 
of  justice  without  makbg  provision  for  the  trial  of  the  cauaes  pending  therein 
and  for  the  administration  of  justice  within  the  jurisdictions  of  the  tribonali 
proposed  to  be  abolished. 

5.  A  proviso,  repugnant  to  the  enacting  clause  in  a  statute  is  void. 

LewiSi  President  of  the  2d  Judicial  District,  of  Penn- 
sylvania, delivered  the  following  opinion  and  order  of 
Court,  relative  to  the  unfinished  business  of  the  District 
Court  and  Mayor's  Court  of  Lancaster : 

The  recent  legislation  relative  to  the  Courts  of  this 
county,  calls  for  some  explanation  of  the  principles  upon 
which  the  new  criminal  jurisdiction,  and  the  extensive 
increase  of  civil  business,  drawn  from  two  other  tribu- 
nals, are  accepted  by  this  Court. 

On  the  6th  of  February  last,  an  act  passed  entitled 
**  An  act  to  abolish  the  District  Court  of  the  city  and 
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coiuty  of  Lancaster^  and  the  mayor's  Court  of  the  city 
of  Lancaster."  The  Mayor's  Court  had  been  in  exist- 
ence from  the  first  incorporation  of  the  city  of  Lancaster» 
on  the  27th  of  March,  1818,  and  possessed  the  ordinary 
eriminal  jurisdiction  of  a  Court  of  Quarter  Sessions.  The 
District  Court  has  been  in  existence  from  the  27th  of 
March,  1820,  and  is  a  court  of  civil  jurisdiction  concur- 
rent with  the  Common  Pleas,  with  the  exception  of  ap- 
peals from  Justices  of  the  Peace.  The  city  of  Lancaster 
contains  a  population  of  about  twelve  thousand  inhabi- 
tants, and  with  its  sixty  or  seventy  taverns  to  be  licensed 
or  rejected,  furnished  the  Mayor's  Court  with  the  amount 
of  criminal  business  likely  to  result  from  such  a  large 
population.  The  business  of  the  District  Court,  from 
1840  to  1848,  inclusive,  amounted  to  two  thousand  seven 
kmsidred  and  ten  original  suits  for  Utigation^  making  an 
average  of  three  hundred  and  thirty-eight  suits  per  annum. 
Of  these,  four  hundred  and  three  suits  are  yet  pending  and 
mndisposed  of  in  that  court.  The  judgments  entered  in 
that  Court,  without  suit,  during  the  same  period  of  time, 
amount  to  the  number  of  Jive  thousand  four  hundred  and 
eighty-three^  averaging  six  hundred  and  eighty-Jive  judg- 
ments per  ammum.  The  business  growing  out  of  the  mea- 
sures necessary  to  enforce  the  payment  of  these  judgments 
may  be  estimated  by  those  who  are  familiar  with  motions 
to  set  aside  executions,  levies,  inquisitions  and  sales- 
applications  to  open  judgments,  to  bring  money  into 
court,  and  to  determine  the  numerous  questions  of  law 
and  fact  involved  in  the  distribution  of  money  when  rais- 
ed by  process  of  law.  All  (he  arrears  of  business  pending 
in  the  two  Courts  referred  to,  together  with  all  the  new 
business  hereafter  to  arise  and  properly  belonging  to  their 
respective  jurisdictions,  the  act  of  the  6th  February  pro- 
posed to  transfer  to  the  Common  Pleas.    And  although 


Digiti 


ized  by  Google 


CONSTITUTIONAL  LAW.  508 

the  labors  of  those  two  courts  have  heretofore  been  esti- 
mated at,  and  paid  for  by  the  State,  at  the  rate  of  two 
thousand  six  hundred  dollars  per  annanii  the  act  already 
mentioned  made  no  provision  whatever  for  compensating 
the  Jad^s  of  the  Common  Pleas  for  the  enormous  amount 
of  additional  services  required  to  be  performed  by  them. 
Serious  doubts  are  entertained  whether  any  human  con- 
stitution can  be  found  of  sufficient  strength  and  endu- 
rance to  perform  the  Herculean  labors  thus  requiredt  in 
addition  to  the  services  already  performed  by  the  Judges 
of  the  Common  Plei^r  in  their  jurisdiction  as  Judges  of 
the  last  mentioned  Court,  and  as  Justices  of  the  Quarter 
Sessions,  of  the  Oyer  and  Terminer,  of  the  Orphan's 
Court,  and  of  the  Register's  Court  The  second  sectioii 
of  the  third  article  of  the  Constitution  provides  that,  **  tibe 
Judges  of  the  Supreme  Court  and  the  Presidents  of  the 
Common  Pleas,  shall,  at  stated  times,  receive  for  their  S0r- 
vicee  am  adequate  compeneatumt  to  be  fixed  bylaw,  which 
shall  not  be  diminished  during  their  continuance  in  office.*' 
The  mandate  requiring  an  <^  adequate  campeneaUam**  to  be 
provided  for  otf  <<  services*^  required  of  these  Judges  is  as 
imperative  as  that  which  prohibits  its  dimimutiau  **  during 
their  continuance  in  office."  The  Jirst  is  as  obligatory  as 
the  laitt  springing  equally  with  it  from  the  great  frame 
of  government  established  by  the  people  themselves,  as 
the  paramount  law,  which  neither  Legislators,  Governors 
nor  Judges  are  at  liberty  to  disregard.  But  the  obliga- 
tion to  provide  an  <<  adequate  campenMOtioMl*  for  all  eervieee 
required  from  these  Judicial  officers  rests  upon  the  still 
deeper  foundations  of  natural  justice.  The  principle 
taught  by  the  Saviour,  that  the  **  laborer  is  wortiiy  of  his 
hire,"  has  its  home  in  every  honest  heart,  and  will  be 
enforced,  in  a  christian  community,  as  a  duty  which  may 
not  be  disregarded  even  by  those  who  are  clothed  with 
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the  high  power  to  make  laws.  All  acts  of  legislation 
mast  be  in  sabordination  to  the  paramount  authority  of 
the  constitution,  and  if  they  are  not  so,  it  is  the  duty  of 
the  Courts  to  pronounce  them  null  and  void.  The  Legis- 
lature of  this  Commonwealth  is  not  clothed  with  the  dan- 
gerous omnipotence  of  the  British  Parliament.  Each 
House  of  our  Legislature,  with  the  exception  of  its  ju- 
risdiction over  its  own  members,  is  restricted  by  a  written 
constitution  solely  to  the  exercise  of  the  **  powers  neces- 
sary for  a  branch  of  the  Legislature  of  a  free  State."— 
The  government  of  this  State,  for  the  purpose  of  secu- 
ring the  liberty  of  the  citizens  from  encroachment,  has 
been  divided  into  three  departments,  the  Legislative, 
the  Executive,  and  the  Judicial.  Each  is  independent 
of  the  other,  and  that  independence  was  created  in  order 
that  they  might  respectively  act  as  checks  upon  each 
other.  It  was  in  an  especial  manner  provided  and  intend- 
ed that  the  Judicial  power  should  be  preserved  from  en- 
croachment, and  that  its  independence,  so  long  as  its 
ministers  conducted  tiiemselves  with  integrity,  should 
stand  beyond  the  reach  of  either  of  the  other  powers  of 
government  If  the  Judge  be  not  independent  of  these 
powers,  how  shall  he  protect  the  citizen  from  unjust  and 
unconstitutional  violation  of  his  rights  ?  If  the  liberty  of 
speech,  or  of  the  press,  should  be  assailed — ^if  the  habeas 
corpus  law  should  be  suspended  in  time  of  peace — ^if  the 
trial  by  jury  should  be  invaded — ^if  the  citizen  should  be 
deprived  of  his  liberty,  or  property,  or  if  his  life  be  threa- 
tened by  either  of  tiiese  powers,  where  is  the  remedy, 
and  who  is  to  stay  the  hand  of  oppression  ?  The  only 
remedy  is  in  the  Courts  of  Justice,  and  upon  die  inde- 
pendence and  integrity  of  die  Judges  must  the  people 
rely  for  the  maintenance  of  their  most  sacred  rights.  It 
was /or  the  safety  of  the  people  and  not  for  the  benefit  of 
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the  Judges  that  the  latter  were  protected  from  legislative 
asorpatioii.  To  insure  their  independence  it  was  as  ne- 
cessary to  provide  that  they  **  ihall  receive  on  adequate 
compeneaiioHfar  their  services'^  as  to  declare  that  the  com- 
pensation, when  ^^  fixed  hjf  laWt**  shall  not  be  **dimiinihed 
dlKfimg  their  ctmtinnanee  m  qffieeJ*  To  apply  to  the  new 
services  imposed  a  portion  of  the  compensation  allowed 
for  services  previously  performed  would  be  **  dimimeh^ 
ing^  the  salary,  and  is  prohibited.  To  impose  new  labors 
without  providing  ^*  compensation"  is  equally,  in  letter 
and  spirit  within  the  prohibition.  The  imposition  of  new 
services,  wUkout  ampematim^  is,  in  every  eseentialfoatwrep 
a  manifest  evasion  of  the  prohibitian  against  diminishing  the 
salary.  If  this  may  be  done,  it  would  be  an  easy  matter 
for  the  Legislature,  for  the  purpose  of  rewarding  politic 
cal  favorites,  to  make  the  duties  of  every  obnoxious  Judge 
m  the  State  too  burthensome  to  bear,  and  thus,  in  effect 
to  alter  the  Judicial  tenure  established  by  the  constitu- 
tion, and  to  reduce  a  co-ordinate  branch  of  the  govern- 
ment to  a  state  of  slavish  dependence  upon  the  legislative 
will.  God  forbid  that  such  a  power  should  be  thoughti 
for  a  moment,  to  be  one  of  the  *'  powers  necessary  for 
the  Legislature  of  a  free  State." 

Entertaining  these  opinions,  and  being  anxious,  as  well 
to  be  relieved  from  the  new  burthens  as  to  prevent  the 
embarrassments  to  the  public  which  might  result  from  the 
judicial  action  necessary  to  enforce  them^  it  was  my  wish  to 
retire  Arom  the  bench,  in  order  that  some  one  might  be 
found,  who  was  willing  to  undertake  the  labors.  But, 
upon  the  desire  of  the  Bar  being  expressed  to  me,  in  a 
manner  so  kind  as  to  command  my  acquiescence,  I  con- 
sented to  remain  at  my  post.  In  doing  so,  however,  it 
was  well  understood  that  the  conititutumal  independence  of 
the  judicial  power  would  be  maintained.    And  accordingly, 
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it  was  thought  respsctfal  to  the  law-making  power  to 
await  its  eoDTenience,  and  to  give  time  to  enable  it  topers- 
feet  the  kgidaiUm  cm  tke  ntbject.  The  history  of  this  leg- 
islation indicated  that  it  was  the  intention  of  the  Legisla- 
tnte«  in  some  form,  to  make  the  constitutional  prorision 
for  *«  compensation."  In  the  meatUime^  tke  criminal  jwri9' 
dicHtm  vested  in  ike  Mayor* $  Court  wa$  not  aecepted  bjf  tke 
Judges  of  tke  Common  Pleae  ;  nor  did  tkejf  tkink  it  expedi- 
ent  to  take  any  order  for  tke  trial  of  tke  causes  pending  in 
tke  District  Court.  The  comity  due  from  one  branch  of 
the  government  to  another  always  induces  a  waiver  of 
questions  of  this  nature  where  tliere  is  nothing  intolerable 
in  the  burthens  imposed,  or  indicating  danger  to  the  con- 
stitutional independence  of  the  judicial  power,  and  thus 
threatening,  with  subversion,  the  structure  of  free  gov* 
ernment  and  the  liberties  of  the  people.  But  the  principle 
involved,  on  this  occasion,  was  too  important,  and  the 
amount  of  services  required  entirely  too  great  to  be 
evaded  with  propriety  or  disposed  of  with  any  regard  to 
justice,  under  the  most  liberal  exercise  of  judicial  comi- 
ty. Tke  consequence  was  tkat  tke  Mayor's  Court  and  tke 
District  Court  remained  in  ftdl  existence  and  autkority  ;  for 
it  wiU  not  be  pretended  by  any  one  tkat  tke  Legislature  can 
aboUsk  existing  tribunals  witkout  providing  otkers^  in  tkeir 
placCf  to  **give  remedy  by  due  course  of  law^^  and  to  <'  adminr 
ister  justice  witkout  denial  or  delay.''  Tkere  is  no  power, 
under  tke  constUutiont  to  reduce  any  portion  of  tke  Commonr 
weaUk  to  a  state  of  outlawry  and  anarcky^  or  to  deprive  tke 
suitors  J  in  causes  pending  ^  of  tkeir  rigkt  of  *'  trial  by  Jury. *^ 
But  on  the  29th  day  of  March  last,  another  act  was 
passed  in  relation  to  the  abolition  of  these  Courts.  By 
that  act,  it  is  provided  that  **  the  President  of  the  Second 
Judicial  District  shall  receive,  for  the  trial  and  decision 
of  the  unfinisked  business  of  the  District  Court  and  May- 
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or^s  Coart,  the  compensation  now  allowed  by*law  to  other 
President  Jadges  for  holding  special  Courts.  Provided 
the  compensation  thus  allowed  shall  not  exceed  the  sum 
of  $400  per  annum.  And  provided  further,  that  the  said 
compensation  shall  not  extend  beyond  the  term  for  which 
the  present  President  Judge  of  said  District  has  been  iqp- 
pointed.''  Thus  far,  the  enacting  clause  and  the  two 
pravUoi  are  not  inconsistent  with  each  other,  or  with  the 
Constitution,  except  that  there  is  no  compensation  provi- 
ded for  the  business  hereafter  to  arise  wUkin  ike  UmUe  of 
tk^  Criminal  Jurisdiction  of  ike  Mayor^s  Courts  or  the  ac- 
cumulation of  new  civil  business  which  will  necessarily 
be  thrown  in  the  Common  Pleas,  by  the  abolition  of  the 
District  Court  As  the  parties  bringing  suits  in  the  Civil 
Courts  had  always  their  election  to  bring  them  in  either 
Court,  this  is  a  labor  unjustly  imposed,  for  which,  from 
the  peculiar  circumstances  of  the  case,  there  is  no  reme- 
dy. But  the  acceptance  of  the  jurisdiction  heretofore 
belonging  to  the  Mayor's  Court  stands  at  the  election  of 
the  Judges  of  the  Common  Pleas,  inasmuch  as  no  com- 
pensation is  provided  for  it.  This  may  be  waived^  if 
thought  proper.  We  come  now  to  the  clause  appended 
to  the  second  and  last  proviso  in  the  section.  It  is  in 
these  words : 

*'  And  nothing  contained  in  this  act,  or  any  act  keretih 
forepassedf  skaU  be  so  construed  as  to  entitle  said  President 
Judge  to  a  compensation  from  the  Treasury  of  the  Com- 
monwealth, including  his  salary  ^  of  more  than  two  thousand 
dollars  per  annum,  for  all  the  duties  he  may  discharge 
from  and  after  the  passage  of  this  act" 

As  this  clause  restricts  the  whole  compensation,  <<  tn- 
duding  tke  salary ^^^  to  <  two  thousand  dollars  per  annum,' 
it  becomes  necessary,  in  order  to  understand  its  operation, 
to  enquire  what  is  the  salary  allowed  by  the  existing  laws. 
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B]r  the  report  of  the  Jadiciary  ConHnittee  of  the  Hoa8e» 
presentiid  by  the  present  Judge  Kbox,  on  the  12th  of 
March,  1847,  Joamal  H.  R.  1847,  p.  835,  vol.  2,  itaj^iears 
that  the  nomination  of  the  present  inenmbent  was  made, 
and  the  **  appointment  was  accepted,  at  a  Hme  wkem  tie 
salary  wa$  $2,000  per  amniia,  and  wkem  the  inUntioH  of  tke 
Legislature  to  reduce  1 1,  could  not  have  been  knoumJ^    It  was 
also  established,  before  that  Committee,  that  the  agree- 
ment  to  accept  the  office^  the  public  announcement  in  open 
Court  of  his  resignation  of  the  Presidency  of  the  8th  District, 
which  he  then  held,  and  the  journey  from  his  reeidence  as  far 
as  Harrisburgi  on  his  way  to  the  District  where  his  new  la- 
bors  were  to  commence^  were  all  entered  into  and  performed, 
upon  the  consideration  that  the  salary  was  two  thousand  dol- 
lars, and  **  without  notice  of  any  intention  to  reduce  iL^^^^ 
The  passage  of  a  general  law  for  the  reduction  of  salaries» 
on  the  day  of  his  confirmation  and  induction  into  office, 
cannot,  without  an  express  declaration  of  such  intention, 
have  a  retrospective  operation  upon  inchoate  rights  sub* 
sisting  before  its  passage.    It  is  upon  this  principle  that 
a  statute  never  operates,  upon  causes  pending,  unless  such 
intention  be  dearly  expressed.    It  also  appears  by  the  re- 
port  of  the  committee,  that  a  Judge  commissioned  on  the 
14th  January,  1843,  would  go  out  of  office  on  the  13th  of 
January,  1853,  so  that  the  whole  of  the  first  day  of  the  pe- 
riod must  be  counted  as  forming  a  portion  of  his  Judicial 
term,  and  he  must  be  deemed  to  have  been  in  office /rom 
the  earliest  moment  of  that  day.     This  rule  of  construction 
is  required  by  public  convenience,  although  it  operates 
against  him,  in  actually  abbreviating  the  duration  of  his  c^ 
dal  term.    It  would  be  strange,  then,  if  it  should  not  op- 
erate also  in  his  favor,  when  the  same  public  convenience 
requires  that  the  fraction  of  a  day  should  be  disregarded. 
And  it  would  be  remarkably  singular  if  the  law  would  de- 
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part  from  its  established  rale  of  convenience,  and  woold 
take  notice  of  the  fractions  of  a  day,  not  far  the  fwrpom 
of  juM^i  hwtf  in  order  to  accomfluh  an  act  of  ffrou  injuM- 
tictf  amd  to  perpetrate  a  degrading  violation  of  tke  publie 
faith.  The  Judiciary  Committee  unanimously  reported 
that  the  President  of  this  district  was  "  Legally  and 
Equitably  entitled  to  receive  $2,000  per  annum,  daring 
the  continuance  of  his  present  commission/'  Mr.  Mere- 
dith, the  present  distinguished  head  of  the  Treasury  De- 
partment  of  the  U.  States,  and  one  of  the  soundest  lawyers 
in  the  country,  in  an  able  opinion  on  file  in  the  Auditor 
General's  office,  concurs  in  the  conclusions  of  the  Judi- 
ciary Committee  and  enforces  them  by  additional  argu- 
ments. Other  gentlemen  of  the  highest  legal  talents, 
including  almost  the  entire  Bar  of  this  county,  have  em- 
braced the  same  view  of  the  case.  And  the  Auditor  Gen- 
eral and  State  Treasurer,  composing  the  proper  accounting 
officers  of  the  State^  on  the  29th  December,  1848,  after  hear- 
ing the  facts  of  tke  case,  and  after  receiving  the  opinion 
of  the  Hon.  James  Cooper,  then  Attorney  General  of  the 
Commonwealth,  that  '<  it  was  a  clear  case  that  the  sum 
to  be  allowed  was  $2,000  per  annum,"  solemnly  adjudi- 
cated accordingly,  and  <<  settled  and  entered"  the  amount 
due  on  the.  books  of  the  Auditor  General.  From  this  de- 
cision of  the  proper  accounting  department  there  has  been  no 
appeal;  so  that  it  has  become  absolutely  conclusive^  and  is 
no  longer  open  to  dispute  or  litigation.  The  salary  being 
thus  established  to  be  two  thousand  dollars  already,  the 
clause  in  the  2d  proviso^  which  declares  that  the  compen- 
sation awarded  in  the  purview  of  the  act,  **  including  the 
salary,"  shall  not  exceed  <«  2,000  dollars  per  annum,"  is 
a  clause  in  total  repugnancy  to  all  the  previous  provisions 
for  compensation.  If  the  last  clause  of  the  second  provi- 
so is  permitted  to  have  any  effect  whatever,  it  entirely 


Digiti 


ized  by  Google 


510  CONSTITfTlOWAL   LAW. 

defeats  all  the  previous  enactments  in  the  purview  of  the 
act  providing  for  compensation.  There  was  a  time  when 
it  was  held  that  there  was  a  distinction  between  a  '<  pro- 
vM*^  and  a  **  saving  clause^^^  and  that  in  case  of  repugnan- 
cy to  the  purview  of  the  statute,  the  sating  clause  was 
held  to  be  void,  but  a  proviso^  under  like  circumstances, 
was  thought  to  be  valid  and  the  whole  body  of  the  statute 
to  be  repealed.  Fitzg.  Rep.  195.  But,  in  latter  times,  it 
has  been  remarked  that  there  was  no  reason  for  any  such 
distinction,  that  legislative  bodies  should  not  be  charged 
witli  the  folly  of  repealing  a  statute  in  tlie  same  breath 
that  enacted  it,  and  that  a  proviso^  repugnant  to  the  pur- 
mew  of  the  statute,  stands  in  like  reason  with  a  saving 
clause^  and  should,  in  like  manner,  be  held  to  be  void.  1 
Kent's  Com.  462 — 3,  Dwarris  on  statutes,  660.  And  the 
proper  business  of  a  proviso  is  now  held  to  be  not  to  repeal 
the  purview  of  the  siatute^  but  to  **  exupt  something  from  it^ 
or  to  qualify  or  restrain  its  generality,  or  to  exclude  some 
possible  ground  of  misinterpretation  of  its  extent. ^^  15  Pe- 
ter's U.  S.  Rep.  445.  As  the  last  clause  of  the  second 
proviso  does  not  perform  any  of  the  legitimate  offices  of 
a  proviso^  but  operates^  if  at  alh  to  repeal  entirely  all  the  pre- 
vious  enactments  in  the  section  relative  to  the  compensation^  it 
foUows  that  it  is  entirely  voidy  and  the  statute  must  be  con- 
strued as  if  it  contained  no  such  clause.  This  construction 
is  not  only  fortified,  but  strongly  demanded  by  public 
convenience.  Without  adopting  this  construction,  the 
whole  statute  would  remain  totally  inoperative  Jor  want  of 
the  constitutional  provision  for  compensation.  Upon  this 
construction  alonej  can  the  main  object  of  the  legislature  be 
accomplished  ;  and,  tcithout  itj  the  entire  purposes  of  that  body 
must  be  defeated.  The  Cofnmon  Pleas  toould  not  be  bound  to 
perform  the  services  required^  without  some  provision  for  com- 
pensatiouj  and  in  that  case  the  District  Court  and  Mayor^s 
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Court  wmit  remain  in  existence  a$  before.  Bat  there  is  still 
another  objection  to  this  claase.  It  is  not  an  exercise  of 
the  legidative  function ;  it  enaete  nothing — it  is  merely  an 
assnmption  of  judicial  power ^  and  declares,  not  only  how 
the  present  act,  but  how  att  former  acts  ofAnembfyf  on  the 
subject,  shall  be  **  comtmedJ*  And  it  undertakes  to  do 
this,  in  a  matter  effecting  the  rights  of  a  citizen  under  ex- 
isting laws,  without  trial,  without  hearing  him,  and  con- 
trary to  the  solemn  adjudication  in  his  favor  already  made 
in  the  due  course  of  law.  Such  a  power  is  essentially 
Jndicialf  and  can  be  exercised,  if  at  all,  by  the  Courts 
alone.  The  clause  in  question  is  therefore  utterly  void, 
and  the  act  must  be  construed  without  reference  to  it— 
The  construction  is  that  the  per  diem  compensation  al- 
lowed for  disposing  of  the  unfinUhed  business  of  the  two 
Courts  named  in  the  act  is  given,  tit  addition  to  and  with- 
out  diminiiking  the  salary  now  allowed  by  law.  Upon  this 
construction,  the  Court  will  now  proceed  to  act,  and  upon 
this  condition  alone,  the  following  orders  are  made  for 
disposing  of  the  unfinished  business  of  the  two  Courts. 

For  the  despatch  of  business  required  by  the  increased 
amount  of  civil  pleas  and  causes  In  the  Court  of  Common 
Pleas  produced  by  the  abolition  of  the  District  Court  for 
the  city  and  county  of  Lancaster, 

It  is  ordered,  that  hereafter  there  be  an  adjourned 
Court  for  jury  trials  of  one  week  immediately  succeeding 
each  regular  term  of  the  Court  of  Common  Pleas,  except 
April  term,  and  that  there  be  an  adjourned  Court  of  one 
week  for  jury  trials,  beginning  on  the  first  Monday  of 
June  in  each  year. 

It  is  ordered  that  the  adjournd  sittings  for  arguments 
be  continued  two  weeks,  instead  of  one  week,  under  the 
restriction  specified  in  the  existing  rule. 

April  9„  1849. 
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0tqnrrme  Court  of  <DI)to,  V^utmbtv  17tt),  1848. 

Jamei  Oallawajf  et  al.  v.  Lessee  of  Jacob  Brown.  Error. 
Greene.    Birchard,  C.J.    Held, 

1.  That  where  a  patent  contains  a  call  for  a  comer  and 
line  not  established  at  the  time  of  the  sarvey*  it  is  not  a 
controlling  call  and  will  not  govern  coarse  and  distance. 

2.  That  the  call  for  the  corner  and  line  of  A.,  in  a  pa- 
tent, is  to  be  taken  as  the  call  for  a  comer  and  line  of  A. 
as  established  at  the  time  of  the  sarvey,  and  not  as  they 
might  thereafter  be  established  by  A.  in  surveying  his  en- 
try.   Judgment  reversed. 

Ckriitopher  C.  Cockerett  v.  The  Cincinnati  Muinal  Insu- 
rance Co.    Error.    Hamilton.    Read,  J.,  Held, 

1.  That  a  policy  of  insurance  must  be  in  writing. 

2.  That  a  verbal  waiver  of  forfeiture  is  not  valid. 

3.  That  a  verbal  agreement  that  a  policy  which  has 
been  forfeited  by  a  transfer  of  the  interest  of  the  assured 
by  judicial  sale,  that  on  repurchase  by  the  assured,  the 
policy  should  re-attach  and  continue  during  the  unexpired 
term,  must,  whether  regarded  as  a  waiver  of  a  forfeiture, 
or  a  verbal  policy,  or  an  agreement  to  continue  the  old 
policy,  to  have  any  binding  obligation,  be  in  writing. 

Judgment  affirmed. 

Haywood  \.  Foster.  Error.  Ashtabula.  Birchard, 
J.  C,  Held, 

1.  That  a  witness  in  narrating  a  conversation  held  be- 
tween himself  and  another  cannot  be  permitted  to  testify 
what  he  meant  by  the  questions  propounded  by  himself, 
but  that  his  meaning  must  be  gathered  from  the  import  of 
the  question  witiiout  the  aid  of  a  subsequent  explanation 
of  his  ow^n  meaning. 
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%  liiat  in  an  action  of  slander,  on  a  plea  iof  the  general 
israey  the  defendant  may  give  in  evidence  in  miti^^tion  o^ 
damages  any  circamstances  tending  to  show  that  he  spoke 
the  words  under  a  mistaken  construction  placed  u^il' 
conduct  which  was,  in  fact,  no  justification. 

Judgment  reversed. 

Monday,  December  20, 1847. 

Curtan  Milikin  et  al.  v.  Le$$ee  of  Lyne  StarUtigj  Jr.^^ 
Error.    Fayette.    J.  Avery,  Held, 

1.  That  a  patent  for  land  from  the  United  States  wiii'.^ 
not  be  declared  void,  merely  because  the  evidence  to  an-  * 

'  thorize  its  enumeration  is  deemed  insufficient. 

2.  That  a  deed  under  a  sale  for  taxes  made  in  1827, 
and  before  the  date  of  the  patentv  cannot  be  given  in  evi- 
dence afterwards  to  defeat  the  patent. 

Judgment  reversed. 

Henrietta  Frische  v.  Lessee  of  Barnard  Kramer.  Error. 
Hamilton.    Hitchcock,  J.,  Held, 

1.  That  a  purchaser  at  Sheriff's  sale  under  an  order 
for  the  sale  of  mortgaged  premises  is  invested  with  all 
the  interests  of  the  mortgagee  in  the  land,  and  so  far  as. 
the  lands  are  concerned,  is  sabrogated  to  the  rights  of  the 
mortgagee. 

2.  That  as  between  the  mortgagor  and  mortgagee,  and 
those  claiming  under  them,  after  condition  broken,  the 
estate  becomes  absolute  in  the  mortgagee,  subject,  howe- 
ver, to  be  redeemed  at  any  time  before  foreclosure. 

S.  That  a  purchase  from  the  mortgagor,  whose  pur- 
chase was  made  subsequent  to  the  date  of  the  mortgage, 
cannot  maintain  ejectment  against  the  purchaser  at  Sher- 
iff's sale,  although  such  subsequent  purchaser  was  not  a 
party  to  the  proceedings  in  chancery. 

4.  That  in  such  case,  the  purchaser  may  maintain  a  bill 
to  redeem. 

Judgment  reversed. 

Vol.  VIII.— No.  27. 
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Wm.  JohmoHt  V.  Beiy.  Beniley  ei  al.  Assumpsit.  Wayne^ 
Read,  J.,  Held, 

1.  That  the  23d  section  of  the  act  of  1824,  to  regulate 
judicial  proceedings  where  banks  and  bankers  are  par- 
ties, only  suspended  the  rights  of  action  upon  the  notes 
and  bills  of  unauthorized  banking  associations,  conferred 
by  the  act  of  1816,  prohibiting  the  issue  and  circulation  of 
inch  paper,  and  that  by  the  repeal  of  said  23d  section,  by 
the  act  of  1840,  the  right  to  sue  upon  such  paper  was  re- 
stored. 

2.  That  the  question  of  the  forfeiture  of  a  charter  will 
not  be  inquired  into  collaterally. 

Henderson  W.  Hortan  v.  James  Horner.  Bill  of  Review. 
Lucas.    BiRCHARD,  C.  J.,  Held, 

That  a  contract  made  in  the  State  of  New  York  for  the 
payment  of  money  there,  the  maker  residing  there  at  the 
time  of  its  execution,  is  controlled  by  the  law  of  that  State. 

Bill  dismissed. 

Wednesday,  December  22,  1847. 

Portsmouth  Insurance  Co.  v.  Brazee^  Kauffman  tf  Co. — 
Error.    Scioto.    Avery,  J.,  Held, 

1.  That  abandonment  is  not  always  necessary  in  cases 
of  total  loss. 

2.  That  upon  such  loss,  the  sum  insured  in  a  valued 
policy,  is  the  measure  of  damages,  and  is  not  to  be  re- 
duced on  account  of  any  expenses  required  in  the  man- 
agement or  sale  of  the  damaged  property. 

Judgment  affirmed. 

Steam  Boat  Champion  v.  Frederick  Jantzer.  Error. — 
Hamilton.    Hitchcock,  J.,  Held, 

That  under  the  act  «*  providing  for  the  collection  of 
claims  against  steam  boats  and  other  water  crafts,  and  au- 
thorizing proceedings  against  the  same  by  name,"  an  ac- 
tion of  assault  and  battery  cannot  be  maintained  against 
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the  water  craft  for  trespass  committed  bj  one  of  its  offi- 
cers  while  the  craft  is  beyond  the  territorial  jurisdiction 
of  this  State. 
Judgment  reversed. 


SUPERIOR  COURT.— NEW  YORK. 
Before  OaUey,  Ch.  J.,  mud  Smudford,  J. 

MAOUIRB  T.  0ALL40HAN. 

▲  judgmeot  it  a  cootriot,  and  therefore  eeetioii  46  of  the  Code  giree  Joeticee 
Ooorte  joriadiotioB  to  try  aa  aotioii  on  a  judgment. 

Section  64  of  the  Code  doet  not  ^ply  to  an  action  on  a  judgment  rendered 
hj  a  Jostice  of  the  Peace,  before  the  Code  went  into  effoct. 

An  Aniftant  Joiticee'  Court  if  within  the  meaning  of  the  term  Jottieee* 
Coort,  ae  uted  in  the  Code. 

By  the  Court,  Sandford,  J.,  This  is  an  appeal  from 
an  Assistant  Justice's  Court  of  the  city  of  N.  Y.,  and  arises 
under  the  following  state  of  facts.  The  plaintiff  in  Not. 
1846  obtained  a  judgment  against  the  defendant  in  an  As- 
sistant Justices'  Court.  In  October,  1848,  the  plaintiff 
sued  the  defendant  in  an  Assistant  Justices'  Court  on  said 
judgment.  The  defendant  demurred,  1st.  That  the  Court 
had  no  jurisdiction  of  an  action  on  a  judgment.  2nd.  That 
no  action  could  be  maintained  on  a  judgment  of  an  Assis- 
tant Justice's  Court.  8d.  That  no  action  could  be  brought 
on  a  judgment  rendered  in  a  Justice's  Court  within  tw^o 
years  after  the  rendition  of  the  judgment,  except  in  the 
cases  mentioned  in  sec.  64  of  the  Code,  of  which  this  case 
was  not  one. 

The  Justice  overruled  these  grounds  of  demurrer,  and 
the  plaintiff  had  judgment. 
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The  grounds  of  appeal  are  the  same  as  the  causes  of 
demurrer,  bat  wc  think  them  untenable. 

Sections  46  to  57  of  the  Code  relate  to  the  jurisdiction 
of  Justice^s  Courts,  and  tlie  first  sub-division  of  sec.  46 
gives  jurisdiction  in  **  an  action  arising  on  contract  for 
the  recovery  of  money  only."  Now  a  judgment  is  a  con- 
tract, and  a  contract  too  of  the  highest  nature.  It  is  so 
described  by  Blackstone,  and  his  definition  is  acknowl- 
edged and  confirmed  in  a  series  of  cases  ;  we  hold,  there- 
iore,  that  this  judgment  of  Nov.  1846,  was  a  contract 
mthin  the  meaning  of  the  Code,  and  that  the  Court, 
therefore,  had  jurisdiction  of  the  subject  of  the  action. — 
The  judgment  being  a  judgment  of  an  Assistant  Justice's 
Court,  in  our  opinion,  makes  no  difference,  for  we  hold 
that  by  the  terms  **  JuiticeU  Conri^^^  used  in  the  Code  is 
meant  and  included  **  Assistant  Justice* s  Court J*^  This 
disposes  of  the  first  and  second  grounds  of  demurrer,  and 
as  to  the  third  ground  we  think  that  sec.  64  does  not  ap- 
ply to  the  case.  The  judgment  the  cause  of  action  was 
rendered  before  the  Code  went  into  effect,  and  the  plain- 
tiff^ had  an  existing  right  of  action  thereon  at  the  time  the 
Code  went  into  effect,  and  that  right  is  not  taken  away 
by  the  Code,  but  expressly  retained  by  sec.  388 ;  tlie  plain- 
tiff*, therefore,  had  a  perfect  right  to  bring  this  action 
without  waiting  until  the  expiration  of  two  years,  or  the 
happening  of  any  of  the  causes  of  exception  mentioned 
in  sec.  64.    We  therefore  dismiss  the  appeal. 

Judgment  affirmed. — Code  Reporter. 
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Sinpttmt  Court  of  tltrmont. 


MARCH  TERM  1847--19  VERM.  REP.  379. 

BNOGH   WBTHBRBBB   •.  AD0LPHU8    BLLI80N. 

1.  The  mamre  of  •niinmb,  auMle  apcm  a  Itrm,  wkother  tpread  about  tho 
barn  jard,  or  lying  in  piles  at  tht  stable  wiodowt,  or  lying  in  the  itablet,  where 
it  hat  been  saffered  to  accumulate,  will  paM  by  a  deed  of  the  fireehold,  as  ap- 
purtenant to  it. 

3.  And  the  tenant  will  hare  no  ri^t  to  remoTo  the  manure,  uotwitbitanding 
he  owned  the  crops  from  which  it  was  made,  if  it  appear  that  the  crops  were 
the  product  of  the  farm ;  in  such  case  the  rules  of  good  husbandry  require, 
that  the  manure  should  be  expended  upon  the  brm. 

3.  And  where  the  defendant,  who  was  in  the  occupancy  of  the  farm,  as  ten* 
ant,  at  the  time  of  the  conToyanoe  of  the  farm  by  the  owner  of  the  fee  to  the 
plaintiff,  subsequent  to  that  conToyance  remored  from  the  farm  the  manure 
which  he  had  before  suffered  to  accumulate  in  the  stable,  it  was  held,  thai 
even  upon  the  supposition,  that,  as  between  the  defendant  and  the  grantor  of 
the  plaiatiff,  the  defendant  had  the  right  to  remoTo  the  manure,  yet,  in  the 
absence  of  any  notice,  either  ocMm/  or  amttrucHoe,  to  the  plaintiff,  of  this  right, 
the  defiendanf  s  intention  to  remore  it,  at  the  time  he  piled  it  in  the  stable, 
could  not  affect  the  plaintiff's  right  to  it,  unless  that  intention  was  manifaUd 
by  some  act,  sufficient  to  put  the  plaintiff  upon  inquiry  at  the  time  of  his  pui^ 


Trespass  for  taking  thirty  loads  of  manure.  Plea,  the 
general  issue,  and  trial  by  jury,  November  Term,  1844 — 
Hebard,  J.,  presiding. 

On  trial  the  plaintiflf  gave  in  evidence  a  deed  to  himself 
of  the  farm  from  which  tlie  manure  was  taken,  dated 
February  6, 1844,  and  also  gave  evidence  tending  to  prove 
that,  at  the  time  the  deed  was  executed,  there  was  upon 
the  farm,  in  a  stable,  which  had  been  used  for  a  hog  pen, 
a  quantity  of  manure,  which  the  defendant  subsequently 
took  from  the  farm. 

The  defendant  gave  evidence  tending  to  prove,  that  he 
had  formerly  owned  the  farm,  and  that  he  occupied  it 
during  the  year  1843,  and  that  the  manure  in  question 
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was  made  by  his  cattle  and  hogs,  from  crops  raised  by  him 
on  the  farm  daring  that  year»  and  that  he  piled  up  the 
manure  in  the  stables  where  the  cattle  stood»  and  took 
it  from  the  stables  and  carried  it  off  the  farm,  without 
throwing  or  placing  it,  in  any  manner,  upon  the  plaintiflf  s 
land. 

The  plaintiff  requested  the  Court  to  charge  the  jury, 
that,  if  the  defendant  took  the  manure  from  the  farm  af- 
ter the  plaintiff  purchased  it,  even  if  the  manure  had  not 
been  removed  from  the  stables  until  it  was  loaded  to  be 
taken  away,  the  plaintiff  was  entitled  to  recover  the  value 
of  the  manure  so  taken.  But  the  Court  instructed  the 
jury,  that,  if  the  defendant  kept  the  manure  in  the  stables, 
intending  to  remove  it  from  the  farm,  and  did  remove  it 
without  throwing  it  upon  the  plaintiff's  land,  the  plaintiff 
could  not  recover. 

Verdict  for  defendant.    Exceptions  by  plaintiff. 

8.  FuUam,  for  plaintiff. 

The  plaintiff  insists,  that  manure  in  a  stable  and  hog 
pen  passes  by  the  deed  with  the  land  upon  which  it  is 
situated,  as  well  as  manure  made  on  the  land,  after  the 
execution  of  the  deed,  from  the  crops  previously  raised 
thereon.  Stone  v.  Proctor^  2  D.  Ch.  108.  Ripley  v.  Paige, 
12  Vt.  353.  The  question  as  to  the  defendant's  intention 
to  remove  the  manure  has  nothing  to  do  with  the  case. 

O.  P.  Chandler,  for  defendant. 

There  is  no  pretence  that  the  manure  was  not  the  prop- 
erty of  the  defendant,  unless  it  had  become  part  of  the 
realty  by  being  thrown  upon  the  stable  floor  in  the  man- 
ner detailed.  We  insist,  that  this  comes  within  no  prin- 
ciple ever  recognized  in  law  ;  and  that  manure  no  more 
becomes  a  part  of  the  realty,  in  such  case,  than  would 
grain,  or  potatoes,  if  thrown  into  a  corner  of  the  stable, 
for  the  purpose  of  being  afterwards  removed.  Stone  v. 
Praetor,  2  D.  Ch.  108. 
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The  opinion  of  the  Court  was  delivered  by 
Kellogg,  J.  The  principle  may  be  regarded  as  well 
settled  in  this  State,  that  the  manure  of  animals,  spread 
about  the  barn  yard,  or  laying  in  piles  at  the  stable  win* 
dows,  is  so  attached  to  the  land,  that  it  passes,  by  a  deed 
of  the  real  estate,  to  the  grantee.  It  was  so  held  by  this 
Court  in  the  case  of  Stone  v.  Proctor^  2  D.  Ch.  108;  and 
this  would  seem  to  be  decisive  of  the  present  case,  unlesi 
the  situation  of  the  manure,  at  the  time  of  the  conveyance 
of  the  freehold  to  the  plaintiff,  was  such  as  to  materially 
vary  it  from  the  case  of  Stone  v.  Proctor.  Now  we  can- 
not perceive  any  substantial  difference,  as  it  respects  the 
rights  of  the  owner  of  the  freehold  to  the  manure,  wheth- 
er the  same  is  in  the  yard,  or  at  the  stable  windows,  oris 
the  stable,  where  the  same  has  been  suffered  to  accumu- 
late. The  same  would,  in  either  case,  pass  by  a  deed  of 
the  freehold,  as  appurtenant  to  it. 

But  it  is  urged,  that  the  manure  in  question  was  made 
from  hay  which  belonged  to  the  defendant,  and  that  there- 
fore he  had  the  right  to  remove  it.  This,  we  apprehend 
does  not,  under  the  circumstances  of  the  case,  give  the 
defendant  the  right  he  claims  of  removing  the  manure.— 
It  appears,  that  the  defendant  occupied  the  farm  the  year 
preceding  the  removal  of  the  manure,  as  a  tenant ;  and* 
as  we  understand  from  the  bill  of  exceptions,  the  manure 
was  made  from  the  crops  raised  upon  the  farm ;  which 
the  rules  of  good  husbandry'  required  should  be  used  and 
expended  upon  and  about  the  farm.  Under  such  circum- 
stances, in  the  Jibsence  of  any  agreement  authorizing  it, 
he  would  not  have  a  right  to  remove  the  manure  from  the 
£Birm. 

The  Court  below  seem  to  have  attached  importance  to 
the  fact  of  the  defendant's  intention,  by  keeping  the  mar 
nure  in  the  stables,  to  remove  it,  and  to  have  so  instructed 
the  jury.     This,  we  think,  unqualified  and  unexplained* 
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dearly  erroneoas.  Even  upon  the  siippotition,  thati 
as  between  the  defendant  and  the  grantor  of  the  plaintiff, 
the  defendant  had  the  right  to  remove  the  manare»  yet  in 
the  absence  of  any  notice,  either  actual  or  cansirmctive^  to 
the  plaintiff,  of  this  right,  the  defendant's  MeniUm  to  re- 
move it  could  not  affect  the  plaintiff's  right  to  the  manure 
unless  that  intention  was  mamfettedhy  some  aett  sufficient 
to  put  the  plaintiff  upon  inquiry,  at  the  time  of  his  pur- 
chase. 

Upon  the  whole,  we  are  of  opinion  that  the  instructions 
to  the  jury  were  wrong ;  and  consequently  the  judgment 
oit  the  County  Court  must  be  reversed. 


%wfttxat  Court  of  |l(nn*a — tfaotmi  flKBtmt-^^IHiil'a* 

Raporfd  for  the  AmericAn  Law  jrournal  by  R.  0.  M'Mdrtrie,  Btq. 
ABSTEACTS   OF  DECISIONS. 

Maech  12,  1849. 
A  ftatement  of  a  debt  in  the  echednle  of  an  intolvent,  it  not  sneh  an 
acknowledgment  aa  will  take  the  cate  out  of  the  statute  of  hmitationi. 
OmMty  T.  FUmington, 

March  14. 
The  Orphana*  Court  in  tettliDg  a  diatribution  account,  ha?e  no  jnriadic- 
tian  over  a  claim  bj  the  adminiatrator  in  his  own  ri^  on  thedistributeef. 
Carter* t  Appeal. 

March  17. 
A  consignment  coupled  with  an  order  to  transmit  the  nett  proceeds  of 
a  shipment  to  A.,  a  creditor  of  the  consignor,  is  an  appropriation  of  the  pro- 
ceeds. And  when  the  consignee  deducted  his  general  baknce,  and  in- 
vested the  balances  arising  from  die  shipment  due  on  former  account  in  a 
return  cargo,  A.  is  entitled  to  the  whole  of  the  proceeds  of  such  cargo* 
■ot  exceeding  the  amount  which  bad  been  appropriated  to  him.  JUh- 
f  T.  Borie, 
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Ma&ch^19. 

Where  a  paitnenhip  received  goode  on  coniignmeDt,  and  one  of  the 
finn,  allegiog  that  he  had  instnictione  to  retain  the  proceeds  to  aecnre  the 
claim  of  a  third  person,  and  without  the  knowledge  of  his  paitner,  paid 
ever  Ae  proceeds  in  satisfiustion  of  that  claim  under  a  promise  of  indem- 
nity to  himself,  after  which  he  was  compelled  to  pay  the  value  of  the 
goods  to  the  rightful  owner,  the  oAer  partner  not  being  lishle  to  contri- 
bute to  the  loss  is  a  competent  witness  for  his  co-partner  in  an  action  on 
the  indemnity.     Thomas  t.  Brady. 

Proceeds  of  goods  applied  in  payment  of  a  debt  under  a  mistaken  belief 
that  they  had  been  assigned  to  secure  that  debt,  or  that  the  party  paying 
was  indemnified,  may  be  recovered  back. 

A  letter  offering  a  compromise  and  stating  that  the  party  was  willing  to 
loose  a  certain  sum  to  settle  the  case,  but  omitting  to  state  that  the  writer 
was  indemnified  against  that  loss  is  not  evidence  against  him  in  an  action 
brought  by  him  on  the  promise  of  indemnity,  the  existence  of  which 
had  been  denied  by  defendant  before  the  letter  was  written,    lb. 

A.  having  received  goods  from  B.  for  the  purpose  of  protecting  them 
firom  the  creditors  of  B.,  was  about  paying  over  the  proceeds  to  the  net- 
ful owner,  but  on  receiving  a  promise  of  indemnity  finom  C.  applied  them 
to  a  debt  due  by  B.  to  C.  In  an  action  on  the  contract  of  indemni^,  C. 
cannot  avoid  his  promise  on  account  of  the  fraud  in  the  original  transac 
tion.    lb. 

Maach  26. 

Where  one  of  two  assignees  filed  a  separate  account  charging  himself 
with  the  proceeds  of  the  wliole  estate,  resulting  in  a  balance  due  himself, 
which  was  confirmed,  tlie  surviving  assignee  cannot  be  compelled  to  ac- 
count for  any  matters  included  in  such  statement,  though  it  appears  he 
joined  in  a  conveyance,  the  proceeds  of  which  entered  into  such  account. 
For  trustees  are  not  liable  for  the  acts  and  omissions  of  their  co-trustees 
unless  there  be  fraud  or  negligence,  and  then  only  where  the  estate  of 
the  defaulting  trustee  is  insolvent,  and  the  account  filed  and  confirmed  is 
conclusive  in  fiivor  of  the  assignee  filing  it.  SUU*8  Appeal — In  re  Gray's 
Estate. 

A  judgment  before  a  Justice  of  the  Peace  in  another  State  is  not  with- 
in the  act  of  Congress  directing  the  mode  of  authentication  of  the  records 
and  judicial  proceedings  of  the  Courts  of  the  several  States,  and  if  it  were 
a  copy  of  the  proceedings,  not  certified  to  be  attested  according  to  the 
form  used  in  such  State,  is  not  evidence.     Snyder  v.  Wise. 

To  effect  a  conversion  by  a  conveyance  with  power  to  sell,  the  exercise 
of  the  power  must  be  directed  and  not  discretionary .  Hence,  where  a 
conveyance  was  made  to  trustees  to  pay  an  annuity  out  of  the  rents  and 
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proiU,  or  to  mU,  and  if  toM  in  tho  life  time  of  the  annuitaat  to  plaeo  the 
ptoooedf  nt  intorett  nnd  out  of  that  to  pay  tba  annoitj,  and  at  dacaaao  of 
the  annnitant  the  prindpal  and  any  nirphia  intereat  aring  from  tho 
aalo  of  die  premiaai  if  not  iold  befiwe,  to  be  difided  amoaf  the  j 
^doea  not  work  a  conTerakm  of  the  eatmta  of  the  granta  aa  Into  ] 
BUigkiJ.  The  Mamifacturen^  S^Metkama^  Bank. 

Makch  28. 

A  bill  for  the  diacorary  of  aaaetti,  dec.,  lies  agunat  a  eorpoiation  \ 
tbeactof  1836.  Bol  aoeh  a  biD  can  only  be  filedbya  aaqueaCralor  ap- 
pointed under  the  profinoM  of  that  act  BefMms  ▼.  The  DmgwunCs 
Ounce  Turnpike. 

Apeii.  2. 

The  Legiilatnra  ia  not  bound  to  require  a  turnpike  co.  to  OMke  compao* 
aation  for  lands  taken  for  the  uae  of  the  road.  HaUoweU  ▼.  Boylettmm 
Road. 

In  partition  undw  die  act  of  1832,  the  inqoeat  nay  dMda  tho  had  inta 
more  purparts  dian  diera  are  hein,  and  aueh  of  tba 
accepted  taaj  be  soU.    DarraghU  AffttX 

The  husband  cannot  recover  the  wlfe*a  1 
tfaey  are  lifing  separate  by  reaaon  of  his  ill  traatment,  fi»r  wUdi  ] 
ingi  for  diToroe  are  pending.    Barer  ▼.  i>.  Britn. 

The  enstence  of  a  delusbn  in  the  teatator'a  mind  is  merdy  ofidenoe  of 
insanity — but  not  condnsiTe  that  the  testator  was  not  competent  lo  make 
a  win.    O^NgJL  ▼.  EfloanM. 

Bequest  to  die  dnldren  or  legal  heirs  of  my  brodier  D.  A  grand  cUU 
of  D.  whoae  parent  died  before  testator  is  entitled  to  a  ahara.  Sorvtr  ▼• 
Bemdi. 

ApaiL  2. 

Plainti/f  in  an  execution  having  refused  to  comply  with  his  purchase  of 
real  estate,  is  liable  for  a  loss  on  a  resale  and  cannot  set  up  die  defecdva 
description  in  the  levy.    Spang  t.  Schneider. 

Defendant  appealed  from  an  award  and  the  phdntiff  obtained  a  verdict 
for  a  less  turn  than  the  award ;  he  is  entitled  to  full  costs.  Remdy  ▼• 
Kuntz. 

Where  a  report  of  Tiewers  is  set  aside  for  informality  the  case  is  not 

within  a  rule  of  Court  which  proTides  that  when  proceedings  for  a  road 

hare  failed,  another  application  for  such  road  shall  not  be  acted  on  for  one 

year  from  the  sessions  at  which  such  road  was  finally  rejected.     Tcfwar- 

rencin  Road. 

Aral  J.  3. 

A  Toluntory  judgment  confessed  1^  one  not  indebted,  but  with  a  design 
to  defeat  a  suppused  liability  which  did  not  exist,  is  rendered  fraudulent 
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•s  to  subsequent  creditors  by  reTiTiug  it  by  sci :  & :  and  issuing  an  exe- 
cution thereon.    Serf  ass  v.  Fisher. 

An  assignment  of  a  wife's  chose  (pending  proceedings  for  divorce)  be- 
ing Toluntary,  and  for  the  mere  purpose  of  barring  her  sunriTorship,  made 
hy  a  husband  who  has  deserted  his  wife,  does  not  divest  her  title— and 
payment  to  the  assignee  under  an  indemnity  does  not  discharge  the  ob- 
ligation.   Krupp  V.  SchoU, 

An  accepted  order  for  the  delivery  of  goods  requires  a  consideration  to 
make  it  binding  on  the  drawee  before  a  delivery  pursuant  to  the  order 
without  notice. 

And  in  all  actions  for  goods  sold  such  an  order  having  been  pleaded  as 
a  set  off  by  the  payee,  the  drawer  is  a  competent  witness  to  prove  it  was 
given  without  consideration.     Davis  v.  McChath, 

The  delivery  of  rags  to  a  manu&cturer  to  be  made  into  paper  to  be  re- 
turned— does  not  vest  a  title  to  the  paper  in  him — although  the  rags  were 
charged  at  a  certain  price,  and  the  paper  was  to  be  paid  for  at  another 
price,  it  being  found  this  was  not  an  exchange  of  rags  for  paper.  King  v. 
Humphreys, 

April  7. 

Where  there  is  a  special  contract  by  the  plaintiff  to  do  certain  work  for 
which  defendant  is  to  furnish  the  materials  and  pay  the  agreed  price,  it  is 
not  necessary  in  an  ajtion  to  recover  the  value  of  a  partial  performance  to 
prove  that  defendant  had  notice  that  materials  were  not  furnished  to  com- 
plete the  work. 

A  withdrawn  declaration  and  a  bill  of  particulars  delivered  under  it 
ought  not  to  be  taken  out  by  the  Jury,  but  the  judgment  will  not  be  re* 
versed  if  the  declaration  is  in  substance  the  same  as  the  one  on  which  the 
cause  is  tried,  and  the  bill  is  but  a  statement  of  the  claim  of  which  evi- 
dence was  given  on  the  trial.     Hall  v.  Rupley, 

An  act  of  Assembly  diiecting  the  County  Comers,  to  determine  the 
exact  site  of  a  new  couuty  town,  and  to  erect  the  public  buildings  there  if 
a  majority  of  the  voters  of  the  county  shall  vote  in  favor  of  the  change,  is 
constitutional.     Comth,  ex.  rel.  Lyons  y.  Painter. 

April  9. 

The  omission  from  the  body  of  a  mechanic's  claim  of  the  initial  letter 
of  the  middle  name  of  the  owner  is  immaterial.     Knabh^s  Appeal. 

In  a  joint  claim  it  is  unnecessary  to  set  out  whether  the  parties  filing 
it  claim  as  partners.     76. 

If  it  does  not  appear  that  there  was  a  contractor  other  than  the  owner 
the  name  of  the  contractor  need  not  be  set  out  in  the  claim,    lb. 

A  claim  against  a  house  and  lot  in  the  A  township  B  county,  belonging 
to  J.  M.  H.,  adjoining  lands  of  B.,  is  sufficiently  descriptive  of  the  locali- 
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^— it  DoC  appMriaf  tbftt  J.  M.  H.  had  odMr  kadi  in  die  aame  towa- 
diip.    lb. 

A  bill  of  partkalan  annaiad  lo  the  claim  aad  raferrad  to  tfMiain  ia  a 
part  of  it— and  if  Ibadataa  and  itamaaradiare  ■pacified  it  it  aalliciaBt.  Ik. 

U  there  ia  bat  one  date  in  the  biU  the  materiak  are  preanmed  to  have 
been  fonritlied  en  that  d^  nnlect  the  contrary  appears.    lb. 

A  claim  setting  forth  in  one  bill  the  items  of  materials  teakhed  and 
work  done  under  theb  respective  datea  k  soffioient.    lb. 

A  lien  creditor  may  objeet  to  the  ibrm  of  a  mechanic*s  claim  filed  agunst 
the  estate  of  hk  debtor,    lb. 

The  sale  and  conToyance  of  a  house  and  lot  by  the  first  bnilder  does 
not  pass  the  right  of  reiroborsmeot  for  8o  inach  of  the  party  wall  erected 
by  him  as  is  used  by  the  second  builder,  and  a  payment  to  the  grantee  k 
no  payment.     Gilbert  t.  Drew, 

In  assumpsit  by  a  justice  for  fees,  the  statute  of  limitations  k  a  good 
plea.     Harris  v.  Christian. 

ApaiL  13. 

The  cancellation  of  a  second  will  whkh  had  revoked  a  former  will  by 
implication  leaves  the  former  will  in  full  force — if  it  be  retsined  by  the 
testator  until  hk  death  uncancelled— and  thk  eflfect  of  such  cancelktioB 
cannot  be  rebutted  by  erideQce  of  conveyances  of  part  of  the  properQr 
mentioned  in  the  former  will,  nor  by  evidence  of  a  reconciliation  having 
been  effected  between  testator  and  certain  members  of  hk  family  disin- 
herited by  the  former  will — nor  by  evidence  that  one  of  the  trustees  there 
named  had  died  before  the  caDcelktion — nor  by  proof  of  testator's  sub- 
sequent deckrations  incooBistent  with  an  intent  to  revive  the  former  will. 
Flontram  v.  Bradford, 

Nor  k  it  material  that  testator  made  a  third  will  inconsistent  with  the 
former  wills,  but  which  did  not  contain  apt  words  to  pass  real  estate — nor 
are  declarations  by  a  devisee  under  both  wills  that  testator  intended  to 
pass  real  estate  evidence  to  rebut  the  presumption  of  an  intent  to  revive 
the  former  will.     lb. 

Testator  died  in  1838,  leaving  a  will  dated  in  1831,  with  an  unsigned 
addition :  a  will  dated  in  18t?4,  which  had  been  cancelled  at  an  uncertain 
time,  and  which  was  inconsistent  with  the  will  of  1621  :  a  will  dated  in 
1835,  which  did  not  purport  to  pass  real  estate.  Held,  that  the  will  of 
1821,  so  far  as  it  passed  real  estate  then  held  by  testator,  vras  revived  by 
the  cancellation  of  the  will  of  1824.     lb.    . 

Apsil  14. 

Where  the  Sheriff  sold  fixtures  under  a  fi  :  fa  :  with  the  verbal  con- 
sent of  the  owner  of  the  land,  and  the  purchaser  paid  the  price  and  took 
possession,  his  title  is  good  against  a  subsequent  vendee  of  the  knd  before 
actual  severance.     Mitchell  \,  Frctdley, 
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Where  it  appeared  that  die  content  was  giren  under  an  agreement 
that  tfie  ezecatlon  creditor  would  buy  in  the  property  and  permit  the  de^ 
feodant  to  redeem,  and  the  fact  that  the  creditor  had  limited  hii  agent 
as  to  the  price  wai  not  communicated  until  the  lale — when  the  agent 
bought  lor  himself— the  defendants,  not  objecting  to  the  sale  at  the  time, 
and  not  applying  to  the  Court,  but  treating  with  the  purchaser  as  to  the 
terms  of  redemption— cannot  subsequently  object,  nor  can  dieir  vendee, 
having  notice,  set  up  that  the  consent  was  avoided,     lb. 

Defendant  quitting  possession  pending  an  ejectment  is  not  liable  for 
proits  after  that  time.     lb. 

AraiL  16. 

Guardian  held  liable  for  an  investment  in  stock  of  a  Navigation  Co. 
when  in  good  credit  and  pajring  large  dividends  for  a  long  time  subse- 
quent; where  it  viras  common  for  other  trustees  to  invest  in  such  stock 
and  lor  others  to  use  it  as  a  permanent  and  safe  investment,  and  where 
die  guardian  had  invested  his  own  funds  in  the  same  manner,  and  though 
the  stock  continued  to  pay  large  dividends,  and  be  in  good  credit  foraome 
years  after  the  investment  an  elder  of  the  wards  who  received  the  stock 
on  attaining  their  majority  had  realised  a  large  profit  on  the  investment  • 
of  their  share  of  the  fund.     WarraU^s  AppeaL 

ApniL  17. 

The  patentee  of  a  lock  assigned  his  right  and  received  as  a  considera- 
tion certain  bonds  of  his  assignee.  At  the  same  time  he  gave  them  a  cov- 
enant that  he  had  a  right  to  the  letters  patent,  and  that  if  any  person 
should  establish  a  right  to  the  invention  the  bonds  should  be  void  and  that 
no  recovery  should  be  bad  on  the  bonds  until  the  suit  that  might  be  then 
depending  should  be  determined  in  his  £ivor  by  the  decree  of  a  lawful 
court  In  a  suit  on  the  bonds  the  obligors  cannot  set  up  the  invalidi^  of 
the  patent  as  a  defence.     Ball  v.  Murry, 


IStw  |)ubltration0. 


Punuc  Laws  or  thk  Unitrd  States  or  AicEaicA.  Passed  at  the 
first  Session  of  the  Thirtieth  Congress,  1847-1848.  Carefully  collated 
with  the  Originals  at  Washington.  Edited  by  George  Minot,  Coun- 
seller  at  Law.  To  be  continued  annually.  Boston  :  Charles  C.  Lit- 
tle Sc  James  Brown.    1848. 

We  have  received  and  looked  through  this  pamphlet  with  much  satis- 
fiMtion.    Whatever  encomiums  have  been  bestowed  upon  the  former 


Digiti 


ized  by  Google 


526  NSW   PUBUCATIOIIS. 

▼ohiaMf  may  be  folly  gma  l»  Um.  The  order  of  trruigMnaDl  it  the 
funo ;  the  nzo  of  the  pei^  end  the  type  k  die  leme,  end  tibe  wiuile  exe- 
eotioii  of  the  work,  tjpofnpliicel  eed  editorkl,  it  unilar.  Tliere  are 
•eTorel  reaeone  why  the  editkHi  lo  i^ich  dua  ia  the  third  Anaiial  Supple- 
mant,  ia  aoperior  to  all  other  editioM  of  die  United  Statea  Statntea. 

It  haa  the  aanction  of  Conpeaa,  and  ia  iiaaed  under  ^eir  anipicea.  It 
ia  to  be  the  edition  rapplied  to  the  oAoara  of  the  goremment. 

It  containa  all  the  Jawa  and  yet  ia  pntat  a  leaa  price  than  thofe  editiona 
which  contain  only  a  portion  of  them. 

The  purchaaer  will  be  anra  ^at  he  can  ind  OToiy  law  which  he  may 
faave  occaeion  to  refer  to. 

It  ia  enriched  with  oopiona  notna  of  the  deeiiiona  of  the  Conrta  of  the 
United  Statof  on  the  aereral  itatntea,  and  with  r^wenoea  to  other  ftatalM. 

It  ia  the  only  edition  in  which  the  lawa  are  chaptered  aa  ia  directed  by 
die  joint  reoohition  of  CongreM  of  March  3«  1845,  except  the  Seasion 
Acta,  which  are  too  expenave  to  be  widnn  the  reach  of  bat  Tory  few 
peraona. 

It  can  be  relied  apon  for  aocnvacy.  It  ia  printed  with  peat  care,  feona 
anthoriaed  editioni  of  the  lawa,  and  dien  ia  rabjected  to  a  carefol  re* 
▼inon  by  the  recorda  at  the  leat  of  gofemment. 

The  fopariority  of  the  paper  on  idiich  it  it  printed,  and  of  its  typo- 
graphical execntion,  over  all  other  editiona 

It  containa  the  entire  leriea  of  Oeneml  and  Prifate  Lawa  and  Resohei, 
obaolete  or  in  force,  chronologically  amnged ;  all  Treatiea  with  foreign 
nationa  or  Indian  uribea,  in  the  oame  arrangement;  the  Articlea of  Gem- 
federation  and  the  CSonstitation ;  referencea,  in  proper  placeo,  to  die  do- 
ciaiona  of  all  the  Federal  Conrts  applicable  to  any  law,  leaolve,  or  treaty ; 
and  references,  also,  in  proper  placea,  to  edier  laws,  readTos,  or  treatiea, 
npon  the  same  subjects  with  those  in  the  text  The  whole  succession  of 
laws  is  most  conTeniently  distribated  into  statntes  and  chapters,  with  a 
ruoDing  title  at  the  head  of  each  page,  expreasing  the  session  of  Con- 
gress and  the  date  and  chapter  of  each  law  or  reaolve  which  is  contained 
on  the  page,  with  a  full  alphabetical  verbal  general  Index  of  mattera,  and 
a  separate  Index  to  each  volume.  .  Any  of  our  brethren  who  will  tak» 
the  pains  to  compare  the  bad  paper,  the  bad  ^pe,  the  shorn  margin  and 
the  general  bad  execution  of  the  annual  Pamphlets,  (see  acts  of  sesabn 
of  1847-8  as  an  example,)  put  forth  by  die  Goremment  printera,  will 
not  foil  to  diank  heartily  our  friends,  Measrs.  Litde  dc  Brown,  for  their 
readable  and  useful  substitute  for  the  dingy  ^cfficial.'* 
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A  Tasatisb  oif  THE  Law  of  Exbcutoes  and  Admihist&atoes.  Bj 
Edward  Vao^^ian  WUImiiiii,  (now  one  of  the  Judges  of  Her  Mejestj^'e 
Common  Pleas.  3d  American,  from  the  4th  London  edition.  WiA 
aotee  and  referenoee  to  American  aothoiitiea.  8  fohimef.  Phikdel- 
phm:  R.  H.  Small,  Law  Bookadler.    1849. 

Thif  edition  was  published  in  Philadelphia  daring  the  mondi  of  March, 
of  Ae  preaent  year,  from  the  last  English  edition,  receired  in  sheets  by 
the  American  publisher  htfirt  U  appeared  to  the  EngUd^  profeseum.  It 
contains  nearly  300  more  pages  of  original  matter  than  the  2d  American 
edition,  togedier  with  an  ezlensiTe  reference  to,  and  commentary  on  the 
htest  English  casen 

In  this  edition  the  former  notes  of  Mr.  Tronbat  appear  to  he  presenred 
unaltered,  to  which  have  been  added  die  latest  American  cases  that  Ulus- 
trate  die  doctrine  of  the  text,  prepared  with  care  by  a  gentleman  of  the 
Philadelphia  Bar.    The  twb  volumes  contain  neaHy  two  thousand  pages. 

We  hAve  not  had  leisure  to  examine  all  the  new  matter  contained  in 
diis  edition.  But,  from  what  has  been  said,  it  will  be  perceived  that  the 
Philadelphia  publisher  deserves  die  encouragement  of  the  profession  for 
his  enterprize  and  attention  to  their  wants,  in  frtmishing  so  promptly,  and 
with  valuable  additions,  a  re-print  of  the  latest  English  edition  of  a  work 
of  acknowledged  value. 


Morris  on  Replemn, — P.  Pemberton  Morris,  a  gentleman  of  the  Phila- 
delphia Bar,  has  famished  the  profession  with  "  A  practical  treatise  on 
the  law  of  Replevin  in  the  United  States,  vrith  an  appendix  of  forms  and 
a  digest  of  statutes.''  The  law  of  Replevin  has  been  so  greatly  improved 
in  the  United  States,  and  rests  so  extensively  upon  usage  and  decisions, 
scattered  through  the  Reports,  that  this  treatise  will,  without  doubt,  be 
well  received.  It  places  vrithin  reach  of  the  student  and  the  practitioner 
*«  information  which  cannot  elsewhere  be  obtained,  but  at  the  expense  of 
much  time  and  labor.*'  The  work  appears  to  be  executed  vrith  care  and 
ability  by  the  editor,  and  the  publishers,  James  Kay  jr.  &  Brother,  have 
done  all  that  was  necessary  to  present  it  to  the  public  in  an  acceptable 
style. 
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JUDICIAL  DISTRICTS  IN  PENNSYLVANIA. 


Tlie  foOowios  chanfM  hkwe  beta  nmd»  ia  the  Jvdieiai  Diftricts  of 
PoiuMjtfaomftl  the  lait  iiMJom  of  the  LogidattA. 

The  Second  Diotrict,  oompoeed  ef  LenceHier  cooo^.  The  Dirtncl 
Court  and  the  Mayor*!  Court  of  f  aaneiler  have  been  aboliahed,  and  the 
whole  duties  and  jariadictiona  of  Ifaaae  Courts  transferred  to  Ae  Common 
Pleas. 

The  Eighteen^  District,  now  comprises  Venango,  Clarion,  JeiTeTion, 
Elk  and  Forest  counties. 

Thirteeodi— Bradford,  Tioga,  Potter  awl  M*Kean. 

Deventh — Luzerne,  Susquehanna  and  Wyoming. 

Sixth — Erie,  Crawford  and  Warren. 

Twenty-fir8t--4Schu^lkilL 

Twenty-second — ^Wayne*  Pike,  Monroe  and  Carbon. 

Third — ^Northampton  and  Lehigh. 

TwenQr-Third— Berks. 

T^bnty-iourth— Huntingdon,  Blair  and  Cambria. 

The  following  appointments  of  President  Judges  hare  been  made  by 
the  GoTornor  and  confirmed  by  the  Senate : 

Fm:derick  Watts,  of  Carlisle,  President  of  the  9th  District,  com- 
posed of  the  counties  of  Cumberiand,  Peny  and  Juniata. 

Wm.  Jxssup — 11th  District,— -eompoeed  of  tiie  counties  of  Lusenie, 
Suquehanna  and  Wyoming.  . 

Horace  WiLLisToir— 13th  DisCriet— Bradford,  Tioga,  Potter  and 
M'Kean. 

Dahiel  Durkke — 19th  District— York  and  Adams. 

Nathahisl  B.  £u>aso^22nd  District— Monroe,  Pike,  Wayne  and 
Carbon.  " 

David  F.  Ooanoir— 23ii  District— Berks. 

George  Taylor— 94th  District — Huntingdon,  Bbur  and  Cambria. 

JoHir  J.  Pbarson,  of  Meroer  cooafty.  President  of  the  12th  Dis.  com- 
posed of  the  counties  of  Dauphin  and  Lebanon.  In  selecting  a  President 
for  the  District  in  which  the  seat  of  Gofermnent  is  tocated,  the  Governor 
has  been  peeuhaily  fortunate.  As  a  gentleman  and  a  jurist,  Mr.  Pear^ 
son  is  not  surpassed  by  any  mut  on  tiie  Bench.  We  uMke  diis  reauurfc 
without  intending  to  detnet  firom  any  of  die  gentlemen  naoMd  in  the 
foregoing  list,  most  of  whom  are  knorwn  to  be  able  and  eminent. 


The  History  and  Law  of  the  writ  of  Habeas  Corpus,  with  an  essay 
on  the  Law  of  Grand  Juries.  By  E.  Ingersoll,  of  the  Philadelphia  Bar. 
Philadelphia.    1849. 

This  is  a  valuable  work  of  67  large  octavo  pages.  It  is  neatly  printed 
on  paper  of  an  excellent  quality,  and,  from  the  examination  made  of  its 
contents,  we  presume  will  be  useful  to  all  i  nteUigent  citixens  in  and  out 
of  the  legal  profession. 
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JUNE,    1849. 


IDt0tnct  Court  of  tl)(  Mmttb  0tatt0, 

FOR  THE  NORTHERN    DISTRICT  OF  N.  Y..  JAN'Y  1849. 

CHARLES  L.  6A0ER  n.  THE  STEAM-BOAT  A.  D.  PATOHtN: 
Harrt  Whittaker,  Claimant  and  Respondent. 

A  suit  ibr  talrage  ta  rem  at  well  as  in  peraanam  wuj  be  maintained  in  tke 
Admlraltj  for  eerrioet,  which,  if  rendered  Tolontirify  wovld  be  Mirage  i erri- 
eee,  noCwithftanding  they  were  rendered  in  puMoaaee  of  a  prflfpktts  agree- 
ment specifying  the  amoont  ol  the  remuneration  therefor,  and  although  the 
eontraet  was  made  with  the  owner  of  the  vessel  saTed,  espeoiaUj  if  the  owner 
was  also  the  master,  and  the  fact  of  his  proprietory  interest  was  nnknown  to 
the  other  party. 

Although  all  the  enitors  for  salrage  ought  to  join  in  the  suit  against  the  prop- 
erty sared,  the  non-joinder  of  the  crew  of  the  salror  veseel  in  a  suit  by  the 
master  and  owner,  is  no  impediment  to  the  maintenance  of  such  suit,  especial- 
ly if  the  serrices  of  the  crew  required  no  extraordinary  exertions  and  were 
attended  with  no  extraordinary  personal  danger. 

Although  the  amount  agreed  to  be  paid  for  salrage  serrices  is  not  binding  in 
a  Court  of  Admiralty  upon  the  party  at  whose  instance,  or  for  whose  benefit 
the  serrioe  was  performed,  and  will  be  reduced  by  the  Court  if  exorbitant,  and 
especially  when  assented  to  by  such  party  under  the  pressure  of  alarm  or  dis- 
tress, yet  where  the  agreement  has  been  deliberately  entered  into  and  does  not 
appear  to  be  <^pressiTe,  it  will  be  enforced  according  to  its  terms. 

[This  was  a  suit  for  salvage  on  account  of  services  ren- 
Vol.  viii.—No.  26. 
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dered  by  the  steamer  Albany,  of  which  the  libellant  was 
owner  and  master,  to  the  steamer  A.  D;  Patchin»  while 
hard  aground  on  a  ledge  of  rocks,  upon  which  she  had 
been  carelessly  ran  at  Racine  Point,  in  the  State  of  Wis- 
consin. The  facts  and  circumstances  of  the  case  will  be 
sufficiently  manifest  from  the  judgment  of  the  Court 

Eli  Cook,  for  the  Libellant    Creorge  Underwood,  for 
the  Claimant.] 

CoNKLiNG,  J.  One  of  the  objections  urged  against  the 
libellant's  right  to  maintain  this  action  is,  that  the  services 
for  which  he  claims  compensation,  having  been  performed 
in  pursuance  of  an  express  agreement  between  the  par- 
ties, and  for  a  stipulated  compensation,  this  is  not  a  case 
of  salvage  but  a  case  of  contract  of  which  the  Court  has 
no  jurisdiction.  In  support  of  this  objection,  the  coun- 
sel for  the  claimant  relies  upon  the  similar  case  of  the 
Mmlgrave^  (2  Haggard's  R.  77,)  in  which  Lord  Stowell 
pronounced  against  the  action  on  this  ground,  observing 
that  it  was  not  a  case  of  salvage,  but  one  of  contract,  and 
that  he  could  not  entertain  the  question.  Lord  Stowell 
did  not,  of  course,  intend  to  say  that  he  could  entertain  no 
action  arising  ex  eaniradUt  but  only  that  the  case  before 
him  not  being  a  case  of  salvage,  he  could  not  entertain  it 
as  a  case  of  that  character ;  and  not  being  a  case  falling 
within  either  of  the  descriptions  of  contract  embraced 
within  the  jurisdiction  of  the  Court,  he  could  not  enters 
tain  it  as  such.  It  is  well  known  that  the  only  contraets 
upon  which,  at  the  date  of  this  decision,  original  suits 
were  in  fact  entertained  in  the  English  High  Court  of 
Admiralty  were  those  for  seaman's  wages  and  bottomry 
bonds,  although  it  has  always  been  conceded  that  the  ju- 
risdiction of  the  Court  extended  to  all  such  contracts  as 
were  made  on  the  high  seas  and  .were  to  be  there  execu- 
ted. But  by  a  long  series  of  American  decisions,  termi* 
nating  with  that  of  the  New  Jersey  Steam  Navigation  Cam. 
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VS.  The  Merchani^t  Bank,  (6  Howard's  R.  844,)  the  prin- 
ciple is  now  firmly  established  that  the  jurisdiction  of  the 
American  Courts  of  Admiralty  does  not  depend  on  the 
decisions  of  the  English  common  law  courts,  relative  to 
the  jurisdiction  of  the  High  Court  of  Admiralty  of  Eng- 
land, but  that  all  contracts  in  their  nature  strictly  mari- 
time are  cognizable  in  the  Admiralty.    Such,  certainly, 
is  the  character  of  this  contract ;  and  if  the  suit  had  been 
in  personam^  the  jurisdiction  of  the  court  would  have  been 
unquestionable.    But  whether  the  contract  created  a  lien 
on  the  Patching  and  may  therefore  also  be  enforced  in  a 
suit  in  rem,  is  another  question  not  devoid  of  difficulty.— 
That  a  suit  in  the  Admiralty  for  salvage  may  be  maintain- 
ed in  either  form,  has  never  been  doubted,  and  this  right 
is  moreover  expressly  recognized  and  declared  by  one  of 
the  late  Rules  prescribed  by  the  Supreme  Court    If, 
therefore,  the  salvor's  title  to  remuneration  in  ordinary 
cases  may  be  considered  as  founded  in  implied  contract, 
it  might,  with  great  apparent  force  and  propriety,  be  in- 
sisted that  the  remedial  right  of  the  salvor  could  not,  in 
any  degree,  be  impaired  by  an  express  contract,  entered 
into  before  hand,  for  the  mere  purpose  of  fixing  the 
amount  of  compensation,  without  any  express  or  clearly 
implied  intention  of  waiving  the  right  to  prosecute  in 
either  of  the  accustomed  forms.    But  suits  for  salvage 
have  generally  been  considered — ^though  I  confess  it  has 
always  appeared  to  me  with  somewhat  questionable  pro- 
priety— as  cases  rather  of  tort  than  of  contract.  It  would 
not  necessarily  follow,  therefore,  because  the  maritime 
law  gives  a  lien  in  favor  of  the  salvor  in  a  case  strictly  of 
salvage,  that  it  also  confers  one  for  services  of  the  like 
nature  rendered  in  pursuance  of  a  contract.    But  it  is  a 
general  principle  of  the  maritime  law,  that  from  contracts 
made  by  the  master  which  bind  the  owner,  as  all  author- 
ized contracts  entered  into  by  him  on  account  of  his  ship 
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do,  anless  otherwise  expressly  provided,  there  results  an 
implied  hypothecation  of  the  ship,  ^he  master,  undoubt- 
edly, has  authority  to  hire  the  services  of  others,  when 
necessary,  for  the  preservation  of  his  vessel,  and  I  ima^ 
iae  that  such  a  contract,  subject  to  the  revisory  power  of 
the  court,  would  constitute  a  lien  on  the  vessel.  It  hap- 
pens, however,  in  the  present  instance  that  the  master 
was  also  the  sole  owner  of  the  vessel  to  which  assistance 
was  rendered ;  and  it  is  insisted  that  on  this  account,  he 
incurred  no  other  than  a  personal  responsibiUty.  Admit- 
ting the  general  principle  thus  asserted,  it  becomes  ne- 
cessary, nevertheless,  to  enquire  whether  the  present  is  a 
case  to  which  it  is  properly  applicable. 

The  contract  was  originally  entered  into  between  the 
libellant  in  person  and  Lewis  J.  Higby,  professing  to  act 
as  agent  for  the  claimant.  It  was  in  writing  and  is  in  the 
following  words : 

<*  This  article  of  agreement  made  this  13th  day  of  June, 
1848,  between  the  steamer  Albany  and  the  steamer  Patch* 
•II,  Capt  H.  Whittaker,  in  which  Capt  Gager  of  the 
steamer  Albantfj  agrees  to  do  all  he  can  do,  to  assist  said 
Patching  now  on  the  rocks  at  Racine  Point,  Wisconsin, 
and  to  stay  with  her  until  discharged  by  said  Capt.  Whit- 
taker, and  said  Albany  is  to  be  paid  four  hundred  and  fif- 
ty dollars  per  day,  and  the  time  to  conmience  four  o'clock 
to-day,  said  Albany  to  have  the  privilege  to  make  harbor 
in  case  of  storm.  H.  WHITTAKER, 

Per  L.  J.  Higby,  Agent. 

Milwaukie,  June  13,  1848. 

The  agreement  was  made  at  the  place  where  it  bears 
date,  a  few  miles  fVom  the  place  where  the  Patekin  lay, 
and  on  being  soon  afterwards  made  known  to  the  claim- 
ant, was  by  him  assented  to.  His  residence  was  in  Buf- 
felo,  in  the  State  of  New  Yoric.  The  claimant,  it  will  be 
observed,  is  described  simply  as  captain  of  the  Patching 
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»nd  there  is  bo  allegation  in  the  pleadings,  nor  any  evi- 
dence that  the  libellant  had  any  knowledge  of  his  propri-* 
etory  interest  in  the  vessel.  In  the  case  of  the  St.  Jago 
de  Cuba,  (9  Wheat.  R.  490,  5  Cond.  R.  831,)  it  was  held 
that  although  for  materials  or  supplies  furnished  in  a  home 
port,  no  implied  lien  in  general  attaches  to  the  ship,  the 
reasonable  presumption  being  that  they  were  furnished 
on  the  credit  of  the  owner,  yet  that  if  a  vessel  comes  into 
her  home  port,  in  a  foreign  guise,  and  obtains  supplies*' 
this  principle  is  applicable  to  the  case,  and  a  lien  in  favor 
of  the  material  men  arises.  **  The  questions,"  say  the 
Court,  *^  then  arise,  on  what  does  the  privilege  of  the 
material  men  depend?  on  the  state  of  facts,  or  on  th^ 
belief  of  facts?"  The  artswer  given  by  the  Court  is  that 
it  depends  on  the  latter.  De  nou  apparentibus  et  not  exu^ 
tentibuif  cadem  est  ratio;  and  applying  the  principle  deei-^ 
ded  in  The  St.  Jago  de  Cuba  to  the  present  case,  it  would* 
follow  that  the  contract  ought  to  be  treated  as  having  been 
made  with  the  master  as  such,  unless  the  libellant  was 
bound  to  show  affirmatively  his  ignorance  of  the  fact,  that 
the  claimant  was  also  the  owner  of  the  Patchin.  But  con- 
sidering that  the  contract  was  made  at  a  place  remote  from 
^he  owner's  residence,  andthat  the  claimant  is  described 
in  it  only  as  master;  and  considering  also  that  his  owner* 
ship  is  now  set  up  by  him  for  the  purpose  of  exempting 
his  vessel  by  way  of  exception  from  the  general  rule,  I 
am  of  opinion  that  the  onus  probandi  lies  upon  him  to 
show  the  libellant^s  knowledge  of  such  ownership. 

In  discussing  this  point,  I  have  thus  far  conceded  that 
if  the  libellant  had  known  that  the  claimant  was  the  own- 
er and  had  contracted  with  him  as  such,  no  lien  would 
have  resulted  from  the  contract.  But  I  infer  that  the  late 
Mr.  Justice  Story  entertained  a  different  view  of  the  law, 
and  that  he  supposed  it  to  be  in  this  respect  immaterial 
whether  the  contract  was  made  with  the  master  or  owner« 
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In  the  schooner  Emuloui  (1  Samner^s  R.  207,)  which  was 
a  sail  til  rem,  the  vessel  was  owned  in  Boston,  and  having 
strack  on  a  rock  within  the  waters  of  that  State,  one  of 
the  sets  of  salvors  contracted  to  tow  her  into  port  for  a 
specific  sam  agreed  upon.  The  contract,  it  is  tme,  was 
made  with  the  master  of  the  schooner,  thoagh,  as  already 
observed,  in  the  State  to  which  she  belonged.  Bat  the 
learned  Jadge  in  a  formal  exposition  of  what  he  under- 
stood  to  be  the  law  applicable  to  eases  of  that  natare, 
seems  not  to  have  recognized  any  distinction  between 
contracts  of  this  description  entered  into  by  the  master 
and  those  made  by  the  onwer  in  person.  His  langaage  is 
asibllows : 

**  The  Court  has  been  asked  upon  this  occasion  to  lay 
down  some  clear  and  definite  rule  as  to  what  shall  be 
deemed  salvage  service,  and  what  shall  be  deemed  a  mere 
eonmion  contract  for  labor  and  services.  I  take  it  to  be 
very  clear,  that  whenever  the  service  has  been  rendered 
1h  saving  property  on  the  sea,  or  wrecked  on  the  coast  of 
the  sea,  the  service  is,  in  the  sense  of  the  maritime  law,  a 
salvage  service.  If  it  has  been  rendered  under  circum- 
stances which  establish  that  the  parties  have  voluntarily 
and  without  any  controlling  circumstances  on  the  side  of 
the  proprietors  of  the  property  saved,  or  their  agents* 
entered  into  a  contract  for  a  fixed  compensation,  or  upon 
the  ordinary  terms  of  a  compensation,  for  labor  and  ser- 
Tices  quantum  meruerunt ;  in  either  case  it  does  not  alter 
the  nature  of  the  service,  as  a  salvage  service,  but  only 
fixes  the  rule  by  which  the  Court  is  to  be  governed  in 
awarding  the  compensation.  It  is  still  a  salvage  contract 
and  a  salvage  cotnpensation.  It  is  true,  that  contracts 
made  for  salvage  services  are  not  ordinarily  held  obligato- 
ry by  the  Court  of  Admiralty  upon  the  persons  whose 
property  is  saved,  unless  the  Court  can  clearly  see  that 
no  advantage  is  taken  of  the  parties'  situation,  and  that 
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the  rate  of  compensation  is  just  and  reasonable.  The  doc- 
trine is  founded  upon  principles  of  public  policy  as  well  as 
upon  just  views  of  moral  obligation.  No  system  of  ju- 
risprudence purporting  to  be  founded  upon  moral  or  reli- 
gious or  even  rational  principles,  could  tolerate  for  a 
moment  the  doctrine,  that  a  salvor  might  avail  himself  of 
the  calamities  of  others  to  force  upon  them  a  contract, 
unjust,  oppressive  or  exorbitant,  that  he  might  turn  the 
price  of  safety  into  the  price  of  ruin ;  that  he  might  turn 
an  act  demanded  by  Christian  and  public  duty,  into  a 
traffic  of  profit  which  would  outrage  human  feelings  and 
disgrace  human  justice.*' 

In  The  Centurion  (Ware's  R.  477,  482,)  the  learned 
Judge  of  the  District  of  Maine  cites  the  case  of  The  Em-' 
uloutj  as  in  his  judgment  containing  a  just  exposition  of 
the  law  of  salvage.  It  is  quite  **  immaterial"  he  observes 
**  whether  the  salvors  accidentally  fell  in  with  the  wreck 
and  volunteer  their  services,  or  are  called  upon  by  the 
owers  or  persons  interested  in  the  wreck  to  aid  in  saving 
it  It  is  the  place  where  the  property  is  situated,  and  the 
circumstances  of  exposure  and  peril  in  which  it  is  found, 
that  determine  the  question  whether  it  is  a  case  of  sal- 
vage or  not" 

But  in  a  later  case  (that  of  Bearse,  et  al.  v.  340  Pigs  of 
Copper,  1  Story  314)  which  arose  in  the  District  of  Mas- 
sachusetts, and  was  finally  decided  on  appeal  at  the  Cir- 
cuit Court,  the  objection  was  distinctly  taken,  that  the 
services  having  been  performed  in  pursuance  of  an  ex- 
press contract,  no  action  in  rem  could  be  maintained 
therefor.  The  contract  was  made  in  that  case  not  by  the 
master,  but  by  the  proprietors  in  person,  of  the  property 
saved ;  but  this  circumstance  does  not  seem  to  have  been 
considered  of  any  importance  even  by  the  counsel  for  the 
claimants.  The  objection  was  that  the  service,  though  of 
a  nature  which  would  otherwise  have  been  a  salvage  ser- 
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Tice,  having  been  perfonned  by  oontraet,  no  right  accrued 
from  it  to  the  libellants  to  proceed  against  the  property. 
The  District  Judge  ^*held  that  as  the  respcmdents  had 
denied  in  their  answer  that  any  contract  subsisted  between 
them  and  the  libellants,  at  the  time  the  property  was  re- 
coreredy  iddch  also  appeared  upon  the  evidence,  the  libel 
was  rightly  brought  against  the  property,  whether  the 
principle  contended  for  by  the  libellants  was  correct  or 
not.'*    The  conclusion  of  Mr.  Justice  Story  on  the  ap- 
peal also  was,  that  the  particular  services  in  question 
were  not  embraced  within  the  contract  set  up  by  the 
claimants,  under  which  other  salvage  services  had  been 
previously  performed  by  the  libellants.    But  he  adverts 
to  the  question  only  as  one  bearing  upon  the  amount  of 
remuneration  to  be  awarded,  and  seems  not  to  have  con- 
sidered it  at  all  affecting  the  right  of  the  libellant  to  main- 
tain his  action  in  rem.     He  refers  also  with  apparent 
approbation,  to  his  observations  above  cited  in  the  case 
of  The  Emmlaut.    The  just  inference,  therefore,  appears 
to  be,  that  he  considered  all  services,  which  if  rendered 
voluntarily  would  be  salvage  services,  as  not  the  less  so 
because  rendered  in  pursuance  of  an  agreement  for  that 
purpose ;  and  as  entitling  the  salvor  to  the  like  remedies, 
whether  rendered  in  the  one  form  or  the  other.    If  the 
salvor,  especially  after  the  performance  of  the  service, 
should  take  a  bond  or  receive  a  bill  of  exchange  or  a  ne- 
gotiable promissory  note  in  payment,  it  may  be  conceded 
that  his  remedy  would  be  limited  to  a  personal  action  on 
the  security  so  taken.    But  there  does  not  appear  to  be 
solid  reason  for  denying  to  the  salvor,  a  lien  on  the  prop- 
erty saved,  merely^  because  the  salvage  service  was  per- 
formed at  the  request  whether  of  the  master  or  the  owner, 
and  under  a  promise  of  remuneration,  especially  as  a 
Court  of  Admiralty  possesses  an  unquestionable  power 
to  shield  the  owners  of  property  saved,  against  extor- 
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tionate  exactions,  by  reducing  an  exorbitant  reward, 
promised  under  the  pressure  of  alarm  or  distress.  My 
opinion  therefore  is  that  tliis  objection  is  invalid. 

It  is  farther  insisted  by  the  counsel  for  the  claimant, 
that  the  stipulated  services  were  not  faithfully  performed, 
and  that  they  were  in  fact  worthless.  I  think  this  objec- 
tion has  not  been  substantiated.  The  witnesses  for  the 
libellant  give  a  very  exact  and  intelligible  eccount  of  the 
lervicei  rendered  and  the  means  used  by  the  libellant  to 
relieve  the  Patchin  from  her  highly  perilous  situatioii.— <- 
This  evidence  in  itself  considered  is  entirely  satisfiu^tory, 
and  leaves  no  room  for  doubt  that  the  libellant  did  all  that 
he  could  reasonably  be  expected  to  do,  for  the  relief  of 
the  Patchin  ;  that  he  contributed  essentially  to  her  rescue. 
The  witnesses  on  the  other  side  deal  in  genera^  censures 
of  the  libellant's  management ;  but  when  pressed  to  spe- 
cify the  particulars  in  whieh  his  misconduct  consisted, 
they  are  unable  to  do  so.  Indeed,  all  the  more  important 
measures  resorted  to,  were  dictated  by  the  claimant  him- 
self, and  his  directions  appear  to  have  been  readily  ac- 
quiesced in  by  the  libellant 

It  was  insisted  also  by  the  counsel  for  the  claimant, 
that  the  persons  composing  the  crew  of  the  Albany  ought 
to  have  been  parties  to  the  suit.  When,  as  is  commonly 
the  case,  salvage  is  claimed  by  the  crew,  as  well  as  by  the 
master  and  owners  of  the  salvor  vessel,  and  a  suit  is  to  be 
instituted  in  the  Admiralty  therefor,  it  is  certainly  proper 
that  all  should  join  in  such  suit ;  and  in  case  where  the 
salvage  service  was  highly  meritorious,  as,  where  it  re- 
quired exhausting  labor,  or  was  attended  by  great  danger, 
if  the  master  should  designedly  institute  a  suit  in  behalf 
of  himself  or  of  himself  and  his  owner,  alone,  in  the  hope 
that  through  the  ignorance  of  the  crew,  he  might  secure 
a  large  reward  to  himself  at  their  expense,  he  would  ex- 
pose himself  to  just  censure;  and  there  may  be  cases  in 
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which  it  woald  be  the  daty  of  the  Coart  to  enquire  into 
the  reason  of  the  non-joinder  of  die  seamen,  and  to  see 
that  their  rights  are  maintained,  unless  tiiey  choose  vol- 
nntarily  to  relinqoish  them.  Bat  in  the  present  case  the 
crew  of  the  salvor  ressel  were  exposed  to  no  extraordi- 
nary hardships  or  personal  danger.  Their  services  were 
rendered  chiefly  on  board  their  own  steamer,  and  were 
snbstantially  snch  as  they  had  contracted  to  perform  ;  and 
they  probably  and  perhaps  very  properly  deemed  their 
stipulated  wages  a  sufficient  compensation  therefor.  If 
they  had  thought  otherwise,  it  may  be  supposed  that  they 
would  have  applied  to  the  Court  for  redress,  and  it  is  a 
mistake  to  suppose  that  the  right  of  the  libellant  as  own- 
er and  master  of  the  Albany,  to  prosecute  his  suit,  is  pre- 
judiced by  their  non-joinder  in  the  action. 

With  respect  to  the  amount  of  remuneration  to  be 
awarded,  there  are  no  circumstances  attending  the  case, 
which  demand  the  jealous  scrutiny  of  die  Court,  into  the 
reasonableness  of  the  stipulated  reward.  At  the  time  the 
contract  was  entered  into,  the  PaidUn  was  in  no  danger 
of  immediate  destruction.  The  weather  was  fair  and 
calm  ;  a  large  number  of  persons  were  already  engaged 
in  endeavoring  to  get  her  off  the  rocks ;  steamers  were 
were  frequently  passing  very  near  to  the  spot  where  she 
lay;  the  terms  of  the  agreement  seem  to  have  been  delib- 
erately settled,  and  in  order  to  determine  the  just  measure 
of  compensation,  the  books  of  the  ABany  were  resorted 
to,  for  the  purpose  of  ascertaining  her  ordinary  earnings, 
and  the  amount  to  be  paid  was  fixed  accordingly.  The 
circumstances  of  the  case  scarcely  admitted  of  the  indul- 
gence of  a  spirit  9f  rapacity  by  the  libellant,  and  there  is 
no  evidence  tending  to  show  that  he  was  actuated  by  any 
such  spirit.  To  say  nothing  of  the  great  value  of  the 
Patching  the  Atbanjf  herself  was  a  large  and  valuable 
steamer.    Afler  transferring  her  numerous  passengers  to 
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another  steamer  and  refunding  their  passage  money,  she 
was  constantly  employed  not  altogether  without  danger 
to  herself  from  hidden  rocks,  in  rendering  assistance  to 
the  Patehin^  during  four  successive  days  and  nights,  and 
during  a  portion  of  the  time  in  strenuous  efforts,  subject- 
ing her  to  heavy  strains  to  jerk  or  drag  the  Pa^cAtJifrom 
the  rocks.  For  these  sacrifices  and  services,  I  cannot  say 
that  the  stipulated  sum  of  $450  a  day  is  an  exorbitant  or 
even  an  unreasonable  compensation ;  and  I  am  satisfied 
that  the  duty  of  the  Court  will  be  best  performed,  by  sim- 
ply enforcing  the  voluntary  agreement  of  the  parties.  I 
accordingly  award  to  the  libellant  the  sum  of  $1800,  de- 
ducting the  sum  of  $900  already  paid,  with  interest  from 
the  17tfi  day  of  June  last,  when  the  service  was  consum- 
mated. 


€xxmxt  Coutt  of  tl)t  Itttiteb  Statts. 


DISTRICT  OF  MASSACHUSETTS. 
CHESTER  GOBHAM  9$.  WILLIAM  MIXTBB,  et,  al. 

This  was  an  action  on  the  case  for  an  alleged  infringe- 
ment of  a  patent,  for  <*  an  improvement  in  the  machine 
for  pressing  palm-leaf  hats.'* 

The  defence  set  up  was — Ist.  That  defendants  had  not 
infringed ;  or,  in  other  words,  that  the  machine  used  by 
them  was  substantially  differlent  in  its  construction  and 
mode  of  operation,  from  the  machine  described  in  plain- 
tiff's specification  of  claim  in  his  letters  patent.  2d.  That 
plaintiff  was  not  the  original  and  first  inventor  of  the  ma- 
chine patented,  but  that  the  same  was  known  and  used 
prior  to  his  supposed  invention  thereof. 
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The  plaintiff  made  application  in  the  aotamn  of  1839| 
and  obtained  his  letters  in  March,  1840. 

The  history  of  the  art  of  pressing  in  this  Common- 
wealth, so  far  as  it  was  known  to  witnesses,  was  traced 
firom  1830  to  the  trial. 

In  1830,  the  machine  in  general  use  had  three  blocks 
for  the  hat,  with  a  lever  and  flat  to  each,  and  the  press- 
ing of  the  rim,  crown  and  top  of  the  hat  was  performed 
separately,  at  three  saccessive  operations  on  tlie  respec- 
tive blocks,  by  removing  the  hat  from  block  to  block. 

These  blocks  were  attached  to  revolving  shafts,  which 
were  n^oved  by  hand  or  other  power,  as  circumstances 
dictated  ;  and  the  levers  to  which  the  pressing  flats  were 
attached  were  arranged,  and  the  pressing  done  by  hand. 

In  1832,  the  plaintiff  made  an  attempt  to  improve  upon 
the  old  machine.  He  constructed  a  machine  in  which 
but  one  block  was  used,  and  made  an  angular  flat  to  fit  the 
side  and  top  of  the  hat  at  the  same  time,  thereby  pressing 
the  whole  hat  without  removing  it  from  the  block.  It  did 
not  appear  in  evidence,  however,  that  by  this  arrange- 
ment the  whole  hat  was  pressed  at  one  operation,  with- 
out a  change  of  flats. 

A  similar  machine  to  the  last,  though  somewhat  im- 
proved in  its  structure,  was  shown  to  have  been  put  in 
operation  in  1834,  by  one  Brown,  of  Dana,  Massachusetts, 
used  for  a  time,  and  abandoned. 

Also,  oae  Charles  Rice,  of  Boston,  testified  for  tlie  de- 
fence, that  in  1835  he  constructed  a  machine  of  the  same 
general  character,  using  one  lever  and  one  flat, — that  in 
1836  he  added  the  second  lever  and  flat,  making  the  two 
answer  the  purpose  of  three  flats ;  and  in  1838  he  added 
the  third  lever  and  fourth  flat. 

In  this  machine,  the  block  shiifl  was  turned,  and  the 
levers  operated  by  hand,  but  the  whole  hat  was  pressed 
without  changing  flats. 
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In  1837,  tlie  plaintiff  invented  and  put  in  operation  a 
machine  with  one  block,  three  levers  and  the  same  num- 
ber of  flats,  by  which  the  hat  in  all  its  parts  was  pressed 
by  one  operation.  The  shaft  was  moved  by  water  power 
and  the  levers  to  which  the  flats  were  appended,  were 
fastened  by  a  catch,  so  as  to  press  upon  the  hat,  while  it 
revolved  in  connection  with  the  shaft,  thus  dispensing 
with  the  power  of  the  operator,  and  in  a  measure  acting 

automatically. 
In  the  machine  patented  by  the  plaintiff,  four  flats,  two 

for  the  rim  on  opposites  sides,  one  for  the  side  of  the 
crown,  and  one  for  the  top,  are  attached  to  a  sliding 
frame,  which  by  means  of  a  lever  is  brought  to,  and  re- 
moved from  the  hat  block  at  pleasure. 

The  hat  is  placed  on  the  block  with  a  table  for  the  rim, 
on  a  rertical  rotating  shaft.  After  the  hat  is  placed,  the 
sliding  frame  is  brought .  forward  by  means  of  the  lever, 
bringing  all  the  flats  to  their  relative  and  proper  position! 
over  and  against  the  hat  Then  another  lever  is  disen- 
gaged from  a  catch,  which  permits  a  weight  to  act  upon 
a  third  lever,  which  in  its  turn  acts  upon  the  vprti^  shaft 
surmounted  by  the  hat,  and  brings  the  hat  in  contact  with 
the  flats  while  the  shaft  revolves,  and  thus  the  pressing 
is  performed.  After  being  thus  put  in  motion,  no  farther 
attention  from  the  operator  is  required,  until  the  hat  is 
sufficiently  pressed.  One  man  can  operate  three  or  four 
machines  at  the  same  time,  pressing  from  twelve  to  fif- 
teen hundred  hats  per  day,  while  on  the  old  hand  machine 
one  man  could  ordinarily  press  but  five  hundred  a  day. 

This  machine,  and  what  the  plaintiff  contended,  were 
modifications  of  it,  came  into  general  use  soon  after  its 
construction,  and  superseded  all  that  had  gone  l^efore. 

The  defendants  claimed  that  the  modification  used  by 
them,  was  an  original  invention  of  one  Paul  Hildreth,  for- 
merly of  Petersham,  made  subsequently  to  plaintiff's  in- 
vention and  patent. 
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This  was  denied  by  the  plaintiff,  who  insisted  that  it 
was  taken  from  his  machine,  with  alterations  and  modifi* 
cations,  for  the  purpose  of  evading  the  patent ;  bat  under 
the  ruling  of  the  Court,  it  was  immaterial,  as  aflbcting 
plaintiff's  right  of  recovery,  whether  an  original  invention 
or  otherwise,  being  subsequent  in  point  of  time  to  plain- 
tiff's invention  uid  patent 

The  point  most  strenuously  urged  by  the  defendants, 
was,  that  their  machine  differed  substantially  from  the  one 
patented  by  plaintiff,  and  on  this  point,  under  the  ruling 
of  the  Court,  the  case  turned. 

The  question  arose  what  plaintiff  had  claimed  and  pa- 
tented,—whether  a  machine  ds  a  machine,  new  in  its 
structure  as  a  whole,  or  merely  a  new  combination  of  old 
parts ;  and  if  a  combination  merely,  whether  a  combina- 
tion effected  by  aity  mechanism,  or  a  combination  effected 
by  the  means,  and  operating  in  the  particular  manner  de- 
scribed in  his  specification  of  claim.  If  the  latter,  the 
question  of  priority  of  invention  was  disposed  of,  for  it 
was  not  pretended  that  any  prior  machine  contained  the 
same  combination,  conttrmcUd  and  operating  in  the  same 
way. 

But  it  was  contended  on  the  part  of  defendants,  that  if 
this  construction  were  given  to  the  claim,  they  did  not 
infringe,  as  some  of  the  elements  of  combination  in  their 
machine  were  constructed  and  operated  substantially  dif- 
ferent from  corresponding  elements  in  plaintiff's. 

On  the  question  of  identity  of  machines,  the  plaintiff 
called  as  experts,  Thomas  Blanchard  and  R.  H.  Eddy,  of 
Boston,  and  the  defendants  called  Charles  H.  Keller,  of 
New  York  city. 

Sprague,  J.,  charged  the  jury,  that  the  plaintiff  had 
claimed  and  patented  a  combination,  ctmitructed  and  cjper- 
ating  as  described  in  his  specification,  and  to  that  he  was 
limited ;  that  to  constitute  an  infringement,  the  defend- 


Digiti 


ized  by  Google 


CIRCUIT   COURT  OF   THE   UNITED   STATES.  543 

ants  must  have  used  the  same  combination,  constrocted 
and  operating  substantially  in  the  same  way ;  that  if  they 
had  osed  only  two  of  the  three  elements  of  combination, 
it  was  not  an  infringement.  Nor  was  it  an  infringement, 
if  any  one  or  all  their  elements  of  combination  were  con- 
structed and  operated  substantially  different  from  plain- 
tiffs. 

Yet  a  mere  change  in  form  or  proportion,  or  a  substitu- 
tion of  mechanical  means  or  equivalents,  in  any  one  or  all 
the  elements,  producing  the  same  result,  would  not  con- 
stitute a  substantial  difference  within  the  meaning  of  the 
patent  law.  Nor  would  it  be  a  defence,  that  they  had 
added  to  the  combination,  or  any  element  thereof,  and 
made  improvements,  provided  they  used  plaintiff  *s  com- 
bination, constructed  and  operating  substantially  in  the 
same  way. 

Such  additions  and  improvements,  though  meritorious, 
gave  them  no  right  to  appropriate  what  belonged  to 
another  without  making  compensation.  It  was  for  the 
jury  to  say,  in  view  of  the  evidence,  under  the  instruc- 
tions of  the  Court,  and  from  an  inspection  of  the  models 
before  them,  whether  the  defendants'  machine  did  in  fact 
contain  the  combination  claimed  and  patented  by  plain- 
tiff, constructed  and  operating  substantially  in  the  same 
way. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  as- 
sessed damages  at  $1110 — $510  of  which  was  for  use  of 
machines,  and  $600  for  counsel  fees. 

Rufus  Choate  and  H.  E.  Smith,  for  plaintiff. 

B.  R.  Curtis  and  Cyrus  Cummings,  for  defendants. 
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0uprtiiu  Conrt  of  ZtnruBBtt. 

Reported  for  the  KnoxviUe  Tribune^  by  O.  P.  Temple  and 
R*  H.  Armstrongs  Esqn. 

DBTTIS  M.  .MANSFIELD. 

From  the  record  in  this  cause  it  appears  that  at  the 
April  Term,  1847,  of  the  Circait  Court  of  Jefferson  coun- 
ty, a  role  was  made  upon  the  plaintiff  to  justify  his  secu- 
ty,  or  give  other  security  for  the  prosecution  of  the  suit, 
on  or  before  the  second  day  of  the  next  term,  or  the  suit 
shotdd  be  dismissed.  At  Uie  next  term,  (August,  1847,) 
the  judge  failed  to  attend,  and  no  causes  were  entered. 

At  the  ensuing  December  term,  on  Wednesday,  the  de- 
fendant moved  the  Court  to  make  the  rule  absolute,  and 
to  dismiss  the  suit,  upon  the  ground  of  the  failure  of  the 
plaintiff  to  comply  therewith,  which  was  was  done  ac- 
cordingly. Upon  said  motion  being  made,  but  before 
any  action  thereon  by  the  Court,  the  plaintiff  offered 
good  and  sufficient  security  in  compliance  with  said  rule, 
but  the  Court  refused  it,  and  made  the  rule  absolute. 

The  record  further  shows,  that  at  a  previous  term,  Au- 
gust, 1845,  a  similar  rule  was  made  upon  the  plaintiff; 
and  in  compliance  with  said  rule,  six  persons  became 
bound  for  the  prosecution  of  the  suit.  The  rule  granted 
at  the  April  Term,  1847,  was  upon  an  affidavit  simply 
stating  that  two  of  the  six  securities  were  insolvent,  with- 
out questioning  the  solvency  of  the  other  four. 

J.  Peck  for  plaintiff;  Arnold  and  Cocke  for  defendant. 

McKiNNET,  J.,  delivered  the  opinion,  and  held,  that 
the  circuit  Judge  erred, 

1.  In  making  a  second  rule  upon  the  plaintiff  to  justify 
or  give  other  security,  upon  the  ground  merely  that  two 
of  the  former  securities  were  insolvent. 
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2.  In  making  the  rale  absolute  at  a  term  subsequent  to 
that  at  which,  by  the  terms  of  the  rule,  the  party  was  re- 
quired to  justify  or  give  other  security.  A  specified  day 
of  the  ensuing  term  was  fixed  upon  in  the  rule,  for  the 
plaintiff's  compliance  therewith ;  and  with  the  expiration 
of  that  term  the  rule  spent  its  force  and  expired,  and 
could  not  be  continued  over  by  a  continuance  of  the  cause. 
The  principle  is  not  affected  by  the  fact,  that  the  rule 
could  not  be  acted  upon  at  the  ensuing  term,  in  conse- 
quence of  there  being  no  Court ;  this  was  no  more  the 
fault  of  one  than  of  the  Qther.  It  imposes  no  great  hard- 
ship upon  the  party  to  require  him  to  renew  the  rule,  if 
not  made  effectual  at  the  proper  time.  . 

3.  Although  it  has  been  settled,  that  the  refusal  to  allow 
the  party  to  give  security  after  the  rule  has  been  made 
absolute  and  the  suit  dismissed,  though  tendered  at  the 
same  time,  will  not  constitute  error  for  which  this  Court 
will  reverse,  however  disinclined  to  encourage  a  practice 
so  harsh  and  stringent ;  yet,  it  has  never  been  held,  that 
if  such  security  be  tendered  before  the  final  judgment 
upon  the  rule,  the  Court  may  refuse  it.  The  exercise  of 
such  discretion  would  be  error. 

Upon  all  the  foregoing  grounds  the  judgment  is  errone- 
ous and  must  be  reversed,  and  the  cause  remanded  and 
reinstated. 


Important  Decision. — ^The  Hagerstown  News  publishes 
the  following  abstract  of  a  decision  by  the  Court  of  Wash- 
ington county,  Hd.,  in  the  case  of  Long  vs.  Home. 

**  First.'-F'Tht  purchaser  may  be  in  possession  of  the 
news  of  a  rise  in  prices,  and  the  seller  may  be  ignorant 
Vol.  VIII. — No.  27. 
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thereof,  yet  any  contract  entered  into  between  them,  with- 
out any  misrepresentation  being  made  to  the  seller  by  the 
purchaser,  is  a  valid  contract  and  binding  in  every  re- 
spect.  Thus,  if  the  seller  ask  no  questions,  the  buyer  is 
not  bound  to  impart  to  him  his  superior  information— and 
the  contract  thus  made  between  them  is  a  good  one. 

Second — If  the  purchaser  be  in  possession  of  news,  and 
is  questioned  with  reference  thereto  by  the  seller,  he  is 
not  privileged  to  deny  his  possession  thereof  or  misrepre- 
sent the  same,  and,  to  do  so  with  a  view  to  draw  the  other 
into  contract  adverse  to  his  interests,  is  a/raitJ  which  will 
vitiate  the  contract  and  render  it  of  non  effect ;  for  the 
law  defines  fraud  as  being  the  concealment  or  misrepre- 
sentation of  a  material  fact,  by  which  a  party  is  lulled  into 
a  false  confidence  or  induced  to  foregp  inquiry  necessary 
to  the  protection  of  his  interests.  From  this  it  is  not, 
however,  to  be  inferred  that  the  purchaser,  even  when 
questioned,  is  bound  to  communicate  his  information  to 
the  seller.  He  is  only  required  not  to  conceal  the  fact  of 
his  being  *^  posted,*'  and  not  to  misrepresent,  or  be  guilty 
of  falsehood  with  reference  to  the  information  he  h?-  i?. 
his  possession. 


Snptmt  <(mtrt  of  fltnudsbama. 

AT  PHILADELPHIA,  MARCH  17,  1823. 

Reported  for  the  American  Law  Journal^  by  F.  C.  Brightly^ 
Esq.^  (author  cfBrightfy  on  CoHt.)     • 

COMMONWEALTH  ▼■.  THADDEU8  WENTWORTH. 

It  it  a  pabKc  muMooe,  and  indietdbU  at  consicm  law  to  plaoa  on  tlie  foot- 
wajof  a  public  itroot,  a  itall  for  tboaale  of  fruit  and  eonfectioiiaiy,  althouKli 
the  defendant  pay  rent  to  the  owner  of  the  adjoining  premiBet,  for  the  vie  of  lo 
much  of  the  pavement  at  is  occupied  by  him. 

Certiorari  to  the  Mayor's  Court  to  remove  an  indict- 
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ment  for  nuisance.  The  indictment  set  forth  that  the 
defendant  -"'  on  the  first  day  of  March,  1822,  at  the  city 
aforesaid,  and  within  the  jurisdiction  of  this  court,  with 
force  and  arms,  &c.,  in  the  commtfn  and  public  street 
there,  called  Delaware  Sojath  Third  street,  unlawfully 
and  injuiiously  did  put  aud'^place  and'touse  and  procuV^ 
to  be  tken  and  there  put  and  placed,  a  stall  for  the  seU# 
ing  and  exposing  for  sale  fruit  and  confectionary,  and  thit 
said  stall  in  the  said  common  and  public  street,  on  the  dajf* 
and  year  aforesaid,  for  the  space  of  six  hours,  at  the  city 
aforesidd,  and  within  the  jurisdiction  of  this  court,  unlaw- 
fully and  injuriously  did  cause  to  be  and  remain,  whereby 
the  said  street  and  common  highway,  during  the  time  last 
aforesaid,  was  very  much  obstructed  and  straitened,  so 
that  the  good  citizens  of  this  Commonwealth  could  not 
through  the  said  street  and  common  highway,  during  the 
time  in  that  behalf  aforesaid,  go,  return,  pass,  repass,  la- 
bor, ride  and  labor  with  their  horses,  carts  and  carriages 
as  they  might,  and  were  wont  and  accustomed  to  do,  to 
the  great  damage,  hindrance  and  common  nuisance  of  all 
the  good  citizens  of  this  Commonwealth,  going,  return^ 
ing,  passing  and  repassing  in,  along  and  through  the  said 
public  and  common  street,  to  the  evil  example  of  all  oth- 
ers in  like  case  offending,  sioA  against  the  peace  snd  dig- 
nity of  the  Conmionwealth  of  Pennsylvania*'' 

The  case  was  tried  at  Nisi  Prius  on  the  2(Hh  November^ 
1822,  and  the  following  special  verdict  found.  *^  The  jury 
find  that  the  said  street  called  Delaware  Third  street,  in 
the  city  of  Philadelphia,  is  a  common  and  public  street 
and  highwuy  of  fifty  feet  in  width.  That  the  defendant 
on  the  first  day  of  March,  1822,  put  and  placed  on  the 
brick  pavement,  on  the  west  side  of  the  said  public  street, 
between  High  and  Cbesnut  streets  in  the  said  city,  a  stall 
three  feet  in  height,  three  feet  in  breadth,  and  eight  feet 
in  length,  for  the  selling  and  exposing  to  sale  of  fruit  and 
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confectionary,  and  canted  the  said  stall  to  be  and  remain 
in  the  said  street  as  aforesaid,  on  the  day  and  year  afore- 
said, for  the  space  of  six  hoars ;  that  the  defendant  paid 
to  the  owner  of  the  house  adjoining  a  certain  rent ;  and 
that  the  said  stall  was  not  placed  on  the  porch  or  steps  of 
a  hoose.  If,  upon  these  facts,  the  court  should  be  of 
opinion  that  the  law  is  with  the  Commonwealth,  the  jury 
find  the  defendant  guilty ;  but  if  the  court  be  of  opinion 
that  the  law  is  with  the  defendant,  then  they  find  for  the 
defendant." 

Blarch  17, 1823,  judgment  for  the  Conunonwealth,  and 
the  Court  order  and  adjudge  that  the  defendant  pay  a  fine 
of  one  dollar  and  the  costs  of  prosecution. 


LAWS  OF  PENNSYLVANIA. 

We  copy  from  a  law  enacted  at  the  recent  Session  of 
the  Legislature  of  Pennsylvania  the  following  sections  in 
reference  to  Promissory  Notes  and  counterfeit  endorse- 
ments:— 

Sec.  7.  That  from  and  after  the  passage  of  this  act,  in 
all  cases  where  suit  is  brought  in  any  of  the  Courts  of 
this  Commonwealth,  upon  or  for  the  recovery  of  the 
amount  due  on  any  promissory  note,  post  note,  note  of 
hand,  due  bill,  bill  of  exchange,  draft,  order,  check,  or 
other  instrument  of  writing  in  the  nature  thereof,  no  plea 
shall  be  held  to  be  available,  and  no  defence  shall  be  made 
or  taken  by  the  defendant  or  defendants  for  want  of  prop- 
er and  timely  demand  of  payment  or  acceptance,  or  prop- 
er and  timely  protest  for  and  notice  of  non-acceptance 
or  non-payment  of  the  same,  unless  the  respective  places 
where  such  demand  is  to  be  made,  and  where  such  notice 
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is  to  be  served  or  given,  or  the  names  and  residences  or 
place  of  basiness  of  the  respective  parties  thereto,  shall 
be  legibly  and  distinctly  set  forth  thereon. 

Sec.  8.  That  when  such  places  of  demand  and  notice» 
for  Boch  names,  residences,  or  places  of  basiness  are  omit- 
ted to  be  set  forth  as  aforesaid,  demand  of  acceptance,  as 
well  as  protest  for  and  notice  of  non-acceptance,  may  be 
made  and  given  at  any  time  before  maturity  of  such  in- 
struments as  require  acceptance  and  demand  of  payment, 
as  well  as  protest  for  and  notice  of  non-payment  of  the 
same  at  any  time  after  maturity  thereof  and  before  suit 
is  brought  thereon. 

Sec.  9.  That  in  all  such  cases  of  omission  as  aforesaid, 
promissory  notes,  post  notes,  notes  of  hand,  due  bills,  and 
such  like  instruments,  shall  be  held  to  be  payable  and 
protestable  at  the  place  where  they  are  dated,  and  if  they 
contain  no  place  of  date,  then  at  the  place  where  they  are 
deposited  or  held  for  collection,  and  bills  of  exchange, 
drafts,  orders,  checks,  or  other  instruments  or  securities 
in  the  nature  thereof,  shall  be  held  to  be  acceptable,  pay- 
able and  protestable  at  the  place  where  the  same  shall  or 
may  be  addressed  to  the  drawer  or  drawers. 

Sec.  10.  That  whenever  any  value  or  amount  shall  be 
received  as  a  consideration  in  the  sale,  assignment,  trans- 
fer, or  negotiation,  or  in  payment  of  any  bill  of  exchange, 
draft,  check,  order,  promissory  note,  or  other  instrument 
negotiable  within  this  Commonwealth,  by  the  holder 
thereof,  from  the  endorsee  or  endorsees,  or  payer  or  pay- 
ers of  the  same,  and  the  signature  or  signatures  of  any 
person  or  persons  represented  to  be  parties  thereto, 
whether  as  drawer,  accepter,  or  endorser,  shall  have  been 
forged  thereon,  and  such  value  or  amount,  by  reason 
thereof,  erroneously  given  or  paid,  such  endorsee  or  en- 
dorsees, as  well  as  payer  or  payers  respectively,  shall  be 
legally  entitled  to  recover  back  from  the  person  or  per- 
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sons  previously  holding  or  negotiating  tlie  same,  the  value 
or  amount  so  as  aforesaid  given  or  paid  by  such  endorsee 
or  endorsees,  or  payer  or  payers,  respectively,  to  such 
person  or  persons,  together  mth  lawful  interest  thereon, 
fVom  the  time  that  demand  shall  have  been  made  for  re- 
payment of  the  same. 

Sec.  11.  That  all  bills  of  exchange,  drafts,  orders, 
checks,  promissory  notes,  or  other  instruments  in  the 
form,  nature,  or  similitude  thereof,  that  shall  or  may 
hereafter  be  made,  or  be  drawn,  or  endorsed  to  order 
within  this  Commonwealth,  upon  any  person  or  persons, 
body  politic  or  corporate,  co-partnership,  firm  or  institu- 
tion of,  or  in  or  that  shall  be  made  payable  in  any  other 
State,  Territory,  Country,  or  place  whatsoever,  for  any 
sums  or  sum  of  money,  with  the  current  rate  of  exchange 
in  Philadelphia,  or  such  other  place  within  this  Common- 
wealth where  the  same  may  bear  date,  or  in  current  ftinds 
or  such  like  qualification  superadded,  shall  be  held  to  be 
negotiable  by  endorsement,  and  recoverable  by  the  en- 
dorsee or  endorsees  in  his,  her,  or  their  own  name  or 
names  in  the  same  manner,  to  all  intents  and  purposes, 
as  bills  of  exchange  and  promissory  notes  formally  drawn 
and  ordinarily  in  use  and  negotiable  within  tliis  Common- 
wealth, are  now  by  law  recoverable  therein. 

Approved — ^April  fifth,  one  thousand  eight  hundred  and 
forty-nine. 
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THE  COMMONWEALTH  vs.  JOHN  EICHAR. 

In  10th  Judicial  District  of  Pennsylvania — Westmoreland 
County — at  August  Sessions^  1848. 

1.  A  female  who  hat  been  Bedocad,  and,  after  the  birth  of  a  child,  married 
and  deserted  hj  her  ledncer,  it  not  a  competent  witneM  againit  him  on  an  in- 
dietment  for  aednction  under  the  PenniylTania  atatnte  of  1843. 

2.  Such  a  marriage,  although  after  aedactioii,  and  followed  by  immediate  de- 
sertion by  the  hatband,  it  a  defence  againtt  an  indictment  lor  tedaction  Q|ider 
the  act  of  1843. 

This  was  an  indictment  for  seduction  ander  the  act  of 
1843. 

The  Commonwealth  offered  the  female  alleged  to  have 
been  sednced,  as  a  witness  to  prove  sedaction,  Slc.  The 
defence  objected  and  proved  a  marriage  between  the  de- 
fendant and  the  person  offered  as  a  witness,  subsequent  to 
the  alleged  offence.  On  his  cross-examination,  the  cler- 
gyman who  performed  the  marriage  ceremony  stated 
that  the  defendant  left  the  house  where  the  marriage  took 
place  soon  after  the  ceremony,  and  the  father  of  the  fe*- 
male  testified  that  his  consent  to  the  marriage  was  ob- 
tained after  the  commencement  of  the  prosecution,  and 
through  the  representations  of  defendant,  that  he  <*  would 
act  in  good  faith  and  do  what  was  right ;''  and  further, 
that  the  defendant  had  not  lived  or  co-habited  with  his 
wife  since  the  marriage. 

Upon  this  state  of  facts  it  was  contended  by  defendant's 
counsel  that  the  evidence  of  the  veife  was  inadmissible 
under  the  general  rule,  which  excludes  a  wife  from  testi- 
fying against  her  husband. 

KuhnSf  for  Commonwealth,  argued : — 

That  the  female,  notwithstanding  her  marriage  with 
the  defendant,  was  a  competent  witness  to  prove  the  se- 
duction, it  being  a  personal  injury,  from  the  necessity  of 
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the  case,  upon  common  law  principles,  and  cited  6  Bin- 
ney  286,  3  Chit.  C.  L.  818,  (note  250,)  1  Leach  500, 1 
Vent.  Rep.  243,  2  Yeates  114,  Purd.  Dig.  1062. 
Cowan  fy  Foster^  for  defence : — 

1.  The  wife  is  incompetent.  The  exceptions  to  the 
general  rule  are  confined  strictly  to  cases  where  the  of- 
fence consisted  in  violence  to  the  person  of  the  wife,  as 
in  Bently  v.  Cooke,  3  Doug.  422,  1  East  P.  C.  454,  2 
Hawk.  P.  C.  c.  46,  sec.  77,  Lord  Audley's  case,  3  How. 
St.  Tr.  402,  Lady  Lawley's  case,  Bui.  N.  P.  287,  Whit- 
house's  case,  2  Russel,  606. 

2.  There  is  no  offence  under  the  circumstances  of  this 
case.  The  Legislature  intended  to  punish  illicit  connex- 
ion procured  by  a  fal$e  promise — not  where  the  promise 
is  fulfilled.  The  crime  in  the  Legislative  mind  was  the 
procurement  of  such  connexion  by  fraud,  artifice  and  de- 
ception— ^without  intent  to  fulfil  the  promise.  There  must 
be  a  design  to  succeed  by  falsehood.  When  the  promise 
is  performed  it  shows  there  was  no  fraud  or  falsehood — 
and  according  to  all  analogy,  it  would  seem  that  if  the 
seducer  ofi*ers  to  perform  his  promise  of  marriage,  and 
the  female  refuses,  no  indictment  could  be  sustained.  The 
mischief  under  the  old  law  was  not  seduction  followed  by 
marriage — nobody  complained  of  this  but  rather  rejoiced 
so  bad  a  business  was  so  well  mended.  The  evil  was  the 
refusal  of  the  seducer  to  marry  the  female, — that  is  the 
gist  of  the  ofience — it  is  that  which  the  Legislature  in- 
tended to  punish. 

8.  The  evidence  is  insufficient.  Without  the  testimony 
of  the  female  it  cannot  be  known  that  the  promise  of  mar- 
riage was  the  effective  inducement. 

Burrellf  for  the  Prosecution : — 

1 .  The  wife  is  competent  on  several  grounds — she  is  so 
ex  necessitate.  She  is  so  because  the  facts  to  be  proved 
occurred  before  the  marriage,  and  marital  confidence  has 
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never  actually  subsisted  between  these  parties.  The  ease 
is  not  within  the  reason  of  the  rale,  nor  the  scope  of  the 
lefal  policy  which  exclude  a  wife.  6  East  192, 13  Peters 
221,  8  Watts  257,  7  Verm.  Rep.  506.  She  is  competent 
under  the  count  for  F.  &B.  at  least  2  Stark.  Ev.  552-3 
and  notes.  The  marriage  was  fraudulently  procured  to 
close  the  wife's  mouth — ^this  should  be  leA  to  the  jury,  2 
Yeates  114  She  was  competent  before,  and  cannot  be 
rendered  otherwise  by  the  fraud  or  trick  of  the  defend- 
ant. 2  Stark.  Ev.  552  in  note,  Wakefield's  case,  1  East 
P.  C.  454. 

2.  The  fact  of  marriage  is  not  material  to  the  issue — ^it 
disproves  none  of  the  allegata  in  the  indictment.  If  ad- 
mitted, however,  the  prosecution  should  be  allowed  to 
shew  either  force,  or  fraud  and  desertion. 

3.  The  marriage  is  no  matter  of  defence,  or  ground  of 
acquittal  known  to  the  law.  Before  the  act  of  1843,  se- 
duction was  a  private — fornication  the  public  wrong— and 
if  there  was  a  marriage  promise  its  breach  was  also  a  pri- 
vate injury.  These  private  wrongs  remain  as  before,  and 
the  jdain  intent  of  the  Legislature  was  to  make  fornica- 
tion, when  accomplished  by  means  of  a  marriage  promise, 
more  highly  penal.  If  reparation  of  the  private  injury, 
by  marriage,  satisfies  also  the  public  wrong,  a  recovery 
of  damages  in  a  civil  suit  for  breach  of  promise,  being 
satisfaction  in  the  eye  of  the  law,  should  have  the  same 
effect.  The  private  wrong  may  be  repaired,  but  the  pub- 
lic wrong — the  crime — remains.  The  offence  of  seduction 
was  complete  before  the  marriage,  and  no  act  of  the  par- 
ties could  extinguish  it.  The  penalty  can  only  be  escaped 
by  pardon — a  power  vested  in  the  Executive,  but  which 
the  theory  of  the  defence  gives  to  the  injured  individual. 

The  evidence  was  rejected  by  the  Court,  whereupon 
the  Commonwealth  proved  the  admissions  of  defendant 
that  he  was  the  father  of  the  child,  and  that  it  had  been 
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begotten  under  promise  of  marriage.  It  also  appeared 
that  the  defendant  had  been  in  the  habit  of  visiting  the 
girl  for  three  or  four  years  previous  to  birth  of  the  child 
— the  child  was  born  before  the  marriage. 

Upon  behalf  of  the  defence  the  marriage  was  given  in 
evidence  to  the  jury  under  objection  from  Commonwealth's 
counsel.    No  other  evidence  was  offered  by  defendant. 

The  Commonwealth  then  offered  the  same  proof  as  to 
the  marriage  and  subsequent  desertion,  which  had  been 
given  to  the  Court  on  the  question  of  the  reception  of 
the  wife's  evidence.  This  was  objected  to  by  defence 
and  objection  sustained. 

After  argument  by  Messrs.  Kuhns  and  Burrell,  for 
Commonwealth,  and  Messrs.  Foster  and  Cowan,  for  De- 
fence— the  Court,  Knox,  President  Judge,  charged  the 
jury  in  substance,  as  follows  : 

That  the  view  which  the  Court  took  of  the  legal  effect 
of  the  marriage,  would  render  unnecessary  a  critical  ex- 
examination  of  the  several  requisites  of  the  statute  un- 
der which  the  indictment  was  framed. 

The  evidence  fully  establishes  the  fact  that  six  months 
previous  to  the  finding  of  this  indictment  by  the  Grand 
Jur}%  the  defendant  was  legally  married  by  the  Rev.  Mr. 
Rugan,  of  the  Lutheran  Church,  to  the  female  whom  he 
is  charged  with  having  seduced.  She  is  by  the  laws  of 
God  and  Man  his  wife,  and  as  such  is  entitled  to  all  the 
rights  which  are  incident  to  that  relation.  Can  he  now 
be  convicted  and  punished  for  her  seduction  before  mar« 
riage?  It  is  not  the  carnal  connexion  even  when  induced 
by  the  solicitation  of  the  man  that  is  the  object  of  this 
statutary  penalty,  but  it  is  the  seduction  tinder  promise  of 
marriage  which  is  an  offence  of  so  grievous  a  nature  as  to 
require  this  exemplary  punishment.  What  promise  ?  One 
that  is  kept  and  performed  ?  Clearly  not,  but  a  false  pro- 
mise broken  and  violated  afler  performing  its  fiendish  pur- 
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pose.  The  evil  which  led  to  the  enactment  was  not  that 
females  were  sedaced  and  then  made  the  wives  of  the  se- 
dncer,  bat  that  after  the  ends  of  the  seducer  were  accom- 
plished his  victim  was  abandoned  to  her  disgrace.  An 
objection  to  this  construction  is  that  it  places  within  the 
power  of  the  sedacer  a  means  of  escaping  the  penalty.-*- 
So  be  it  This  is  far  better  than  by  a  contrary  construc- 
tion to  remove  the  inducement  to  a  faithful  adherence  to 
the  promise  which  obtained  the  consent.  The  jury  were 
therefore  instructed  that  in  the  opinion  of  the  Court  the 
marriage  afforded  a  defence  to  the  counts  for  seduction, 
but  that  in  order  to  provide  for  the  maintenance  of  the 
child,  (which  was  bom  before  wedlock,)  there  might  be  a 
conviction,  if  they  were  satisfied  of  defendant's  guilt  upon 
the  count  for  fornication  and  bastardy. 

The  jury  found  the  defendant  guilty  of  fornication  and 
bastardy,  but  not  guilty  of  seduction,  and  he  was  sen- 
tenced accordingly. 


Kentucky  Court  of  ^pptaU. 


GAINES  fv.  OAINE8. 

1.  A  legislative  divorce,  being  an  exerciie  of  judicial  power  prohibited  by 
the  Oonititation  of  Kentacky,  it  inoperative,  as  it  retpectf  the  rightf  of  proper* 
tj  ioTolved,  and  caoaot  deprive  the  wife  of  her  intereat  in  the  eatate  of  her  hot* 
iMiid,  aa  it  would  have  exiated  had  there  been  no  divorce. 

2.  How  far  inch  an  act  operate!  upon  the  social  relations  of  thepartiea  quere  f 

The  following  case  was  reported  by  Thomas  B.  Ste- 
venson, Esq.,  for  the  Western  Law  Journal  of  May,  1849: 

The  Court  of  Appeals  delivered  an  opinion  in  this  case 
at  its  last  term.    The  record  presented  the  question  of 
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the  power  of  the  Legislatare  to  grant  divorces,  and  its 
effect  on  the  rights  of  property  of  the  parties.  The  fol- 
lowing brief  statement  of  the  leading  facts  is  deemed  ne- 
cessary for  a  proper  understanding  of  the  opinion  of  the 
Court  on  the  principal  question.  In  1832,  Thos.  Graines, 
being  then  about  70  years  old,  married  Catharine  L.  Pen- 
tecost, who  was  about  30  years  old,  and  who  had  never 
been  married.  They  lived  very  unhappily  together,  until 
1837,  when  a  separation  took  place  under  an  arrangement 
by  which  the  husband  transferred  to  trustees,  for  the  ben- 
efit of  his  wife,  some  personal  property  and  debts  on  other 
persons,  amounting  to  $700  or  $800.  In  1842,  Mrs* 
Gaines  filed  her  bill  in  chancery  against  her  husband^ 
praying  for  alimony.  He  filed  an  answer  resisting  her 
claim  on  various  grounds.  At  May  term,  184S,  he  filed 
a  supplemental  answer,  in  which  he  relied  on  an  act  of 
the  Legislature  divorcing  him  from  his  wife.  The  act 
was  passed  March  10,  1843,  and  is  in  these  words : 

"  Be  it  enacted  by  the  General  Assembly  of  the  Com- 
monwealth of  Kentucky,  that  Thomas  Gaines  of  Green 
county,  be  divorced  from  his  wife,  Catharine  Gaines.'' 

In  January,  1844,  Thomas  Gaines  died,  and  in  June 
1844,  a  bill  of  revivor  was  filed  by  Mrs.  G.  against  his  re- 
presentatives, claiming  dower  in  his  lands,  and  a  widow's 
distributive  share  in  his  slaves  and  personalty ;  and,  also 
a  large  sum  for  arrearages  of  alimony.  These  claims 
were  resisted  by  the  representatives  of  Thomas  Gaines. — 
In  1847,  the  cause  having  been  previously  submitted,  by 
consent,  to  the  decision  of  a  member  of  the  bar,  in  conse- 
quence of  the  refusal  of  the  Judge  to  adjudicate  in  the 
case,  a  decree  was  rendered  disallowing  the  bar  as  set  up 
under  the  legislative  divorce,  on  the  ground  that  the  act 
was  unconstitutional,  and  rejecting  the  claim  for  arrear- 
ages of  alimony,  and  for  a  distributive  portion  of  the 
slaves  and  personalty,  but  decreeing  to  the  widow  dower 
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in  the  lands,  slaves,  and  personalty ;  together  with  rents 
for  the  lands  and  hire  of  the  slaves.  The  representatives 
of  Gaines  appealed :  and  Mrs.  Gaines  assigned  cross  er- 
rors, insisting,  (1)  she  was  entitled  to  dower  in  the  lands 
sold  by  her  husband  before  marriage,  and  conveyed  by 
him  daring  coverture,  in  pursuance  of  his  parol  contract ; 
(2)  dower  in  the  slaves  given  by  the  husband  to  his  chil- 
dren daring  coverture ;  and  (3)  for  arrearages  of  alimony. 
These  questions  were  decided  against  Mrs.  Gaines  on  the 
authority  of  various  cases  referred  to  in  the  opinion. 

The  Court  then  proceeded  to  the  main  question  in  the 
case :  whether  the  legislative  act  of  divorce  bars  the  wi- 
dow's right  of  dower  in  the  estate  of  her  late  husband. 

On  that  question,  the  Court  (Chief  Justice  Marshall 
delivering  Uie  opinion,)  says  : 

We  therefore  proceed  to  a  consideration  of  the  question 
how  far  her  rights,  as  they  would  have  existed  upon  the 
death  of  her  former  husband,  had  there  been  no  divorce, 
have  been  affected  by  the  legislative  act  relied  on  to  bar 
or  destroy  them.  The  case  not  having  been  bron^^t  on 
to  a  hearing  before  the  death  of  Thomas  Gaines — an 
omission  which,  as  there  was  nothing  done  towards  its 
preparation  after  the  filing  of  his  supplemental  answer  in 
May,  1843,  may  probably  be  ascribed  to  the  impression 
produced  by  the  divorce — ^the  question  is  not  directly 
presented  as  to  the  effect  which  the  divorcing  act  should 
have  had  upon  the  claim  of  alimony,  if  the  cause  had 
come  on  to  a  hearing  before  that  claim  had  abated  by  the 
death  of  the  husband.  But  it  is  certain,  that  the  act,  if 
effectual  to  terminate  for  all  purposes,  and  in  every  re- 
spect, the  relation  and  incidents  growing  out  of  the  mar- 
riage, and  the  rights  consequent  upon  it,  must  have  ope- 
rated at  least  so  far  as  to  have  deprived  the  wife  of  all 
claim  to  fhture  support  from  her  husband,  and  perhaps 
of  all  claim  to  remuneration  for  past  neglect  and  suffer- 
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ing ;  and  if  it  be  thus  effectaal,  we  cannot  but  remark  it  as 
a  singular  feature  in  the  ease,  and  one  which  we  must 
suppose  to  be  an  anomaly  in  a  constitutional  government 
in  which  the  departments  of  power  are  not  only  carefully 
distinguished  and  divided,  but  the  depositories  of  power 
in  each  department  are  prohibited  from  exercising,  ex- 
cept in  cases  expressly  authorized,  any  power  properly 
belonging  to  the  others.    Can  it  be  consistent  with  this 
division  aud  prohibition,  that  after  one  department,  erect- 
ed for  the  very  purpose  of  ascertaining  and  enforcing  ex- 
isting rights  according  to  existing  laws,  had  obtained 
possession  of  the  case  and  jurisdiction  over  the  parties 
and  their  rights,  by  a  suit  regularly  before  it  in  a  form 
and  for  purposes  authorized  by  law,  another  department, 
not  entrusted  with  the  jurisdiction  of  4eciding  upon  indi- 
vidual rights,   as  founded  in  existing  laws,  prohibited 
from  exercising  judicial  power,  except  in  a  few  instances 
not  embracing  this ;  prohibited  from  passing  any  law  im- 
pairing contracts  or  their  obligation;   prohibited  from 
taking  private  property  for  public  use,  and  having  no 
pretext  of  a  right  to  take  it  from  A  and  give  it  to  B— -may, 
upon  the  application  of  one  of  the  parties,  take  the  case 
from  the  appointed  and  selected  forum,  and  by  its  mere 
Jiat  put  an  end  not  only  to  the  contest  as  existing  in  the 
judicial  tribunal,  but  to  the  right  itself,  for  the  enforce- 
ment of  which  the  party  alleging  injury  had  appealed  to 
the  tribunal  appointed  by  the  Constitution  and  the  law  for 
the  ascertainment  of  private  rights  and  the  redress  of  pri- 
vate wrongs  ?  If  the  Legislature  could  thus  draw  to  itself 
by  its  own  will,  the  jurisdiction  of  rights  actually  in  liti- 
gation before  the  proper  tribunal,  and  either  by  its  own 
judgment  upon  the  merits  decide  conclusively  against  the 
right  asserted,  or  by  its  own  will,  independently  of  the 
merits,  absolutely  and  conclusively  destroy  it,  the  right 
thus  to  interfere  with  and  control  the  regular  administra- 
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tkm  of  the  law  in  die  appointed  tribanals,  impliea  a  powehr 
oT6f  the  law-rad  its  a^hnimetration,  which,  if  it  find  no 
obitracHon  to  dtt  exercise  in  the  exittenee  of  a  right  ii»- 
der^and  by  the  law  and  in  the  anthoriwd  i^tpeal  tot  the 
trihannle  of  tiie  law  for  tts  ascertainment  and  Woreeihattt 
Would  Aid  no  j^reater  ohetade  in  a  decree  or  ia4g«ent  hf 
wUeh  it  wee  already  ascertained  and  attempted' to  he  enr 
forced'*  tfi  the  legislatiTe  divorce,  obtained  dininf  the 
pendetiey  dHthe  soitibr  the  alimony,  was  a  termination  lof 
the  right 'Sttd^a  bar  to  its  Itarther  assertion  in  thaieoitif  on 
^it  had  beeii  obtained  after  a  decree  for  the  payment  of 
an  statanal  inm  as  alimony  so  longas  the  parfiee  shonldhe 
ieportitMi  It  would  Have  been  equally  a  teiminalien  Of 
the  right  to  any  fhtiire  payment^  anda  barto  ^e^fttther 
execntlbn  of  the  decree.  And  ft  eeems  clear  to  ns^  that 
if  the  Legi^tare  conld  not,  by  its  direct  action  or  deleih 
minatiesi«pen  the  tights  of  the  parties,  digest,  the  eonrl, 
which  had  rendered  a  decree,  of  its  power*  to  enibree  the 
tight  adjudged  according  to  the  laws  ftom  whicfa  it  was 
derived,  no  more  can  it,  by  such  action  or  determinatioi^ 
deprive  the  Court,  having  lawful  possession  of  the  ease 
and  jurisdiction  to  ascertain  and  enfoiee  the  right,  of  its 
lawful  power  to  ascertain  and  enforce  it  according  to  the 
laws  by  which  it  was  created  and  sustuned. 

It  is  the  province  of  the  Legislature  (safer  as  individ- 
ual rights  are  concerned,)  to  pass  laws  as  a  rule  of  action 
and  of  right  for  the  community  at  large,  or  for  particular 
classes ;  or  for  individuals  under  certain  circumstances,  to 
be  defined  by  litw.  It  is  the  prorince  of  the  judicial  powd- 
er to  administer  these  laws  by  applying  them  to  the  frets 
in  individual  cases  for  the  ascertainment  of  the  rights  and 
the  redress  or  repression  of  the  wrong.  It  is  essential  to 
the  stability  and  security  of  individnal  rights,  that  they 
should  be  determined  hj  pre-exuHngl^wn  under  which  they 
have  originated,  and  by  general  laws  operating  upon  simi- 
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lar  rights,  and  not  by  laws  made  merely  for  their  decision 
when  they  come  to  be  contested.  It  is  to  avoid  the  dan- 
ger of  individaal  rights  being  determined,  not  by  pre-ex- 
iiting  laws,  but  by  a  law  first  promulged  in  the  decision 
itsdfi  or  made  far  it,  or  by  the  secret  law  of  will  or  discretion 
that  the  judicial  department,  entrusted  with  the  power  of 
ascertaining  and  enforcing  private  rights,  as  created  and 
sustained  by  law,  is  prohibited  from  exercising  legislative 
power;  and  it  is  for  the  same  reason  that  the  legislative 
department,  entrusted  with  the  power  of  making,  alter- 
ing, and  repealing  laws,  is  prohibited  from  the  exercise  of 
the  judicial  power,  which  is  but  the  power  of  applying 
the  existing  laws  to  the  facts,  and  thence  deducing  and 
establishing  the  rights  in  contest  But  it  is  in  vain  that 
the  Constitution  has  vested  this  power  exclusively  in  the 
judiciary  department,  and  said  that  it  shall  not  be  exer- 
cised by  the  legislative,  if,  when  a  party,  alleging  injury 
by  the  deprivation  of  a  right,  has  resorted,  by  the  appro- 
priate remedy,  to  the  appropriate  tribunal  for  redress,  the 
party  accused  of  wrong  may,  by  an  appeal  to  the  Legisla- 
ture, obtain  the  passage  of  an  act,  not  to  change  the  gen- 
eral laws  by  which  all  similar  cases  are  to  be  governed,nor 
to  change  the  organization  or  jurisdiction  of  the  Courts  by 
which  others,  as  well  as  himself,  may  be  effected,  but  an 
act  for  his  own  exclusive  benefit,  to  operate  only  between 
himself  and  his  antagonist,  and  by  extinguishing  the  right 
asserted  against  him,  to  stifle  judicial  enquiry,  arrest  the 
administration  of  the  law  in  his  case,  and  save  him  from 
those  consequences  to  which  the  general  laws  would  sub- 
ject him,  if  he  has  conunitted  an  injury  to  the  rights  of 
another. 

The  right  of  dower  and  distribution,  it  is  true,  was  not 
expressly  in  litigation  in  the  suit  But  as  the  husband,  in 
answer  to  the  claim  of  alimony,  alleged  causes  for  divorce 
according  to  the  existing  law,  and  prayed  for  it,  and  as 
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the  wife  answered,  resisting  the  prayer,  the  question  of 
his  right  to  a  divoree  was  directly  in  litigation,  and  the 
wife's  contingent  right  of  dower,  &c.,  (as  well  as  her  right 
to  alimony,)  so  far  as  it  was  dependent  upon  there  being  a 
divoree  or  not,  was  involved  in  the  issue,  and  to  defeat 
both  of  these  rights  was  no  doubt  the  object  of  the  prayer 
fbr  a  divorce.    But  not  only  must  the  husband  have  fail- 
ed in  obtaining  a  divorce  upon  his  cross-bill  on  the  ground 
of  abandonment,  since  the  separation,  having  been  at  least 
consented'  to,  if  not  compelled  by  him,  was  no  abandon- 
ment— and  no  other  sufficient  causes  were  alleged— but  if 
he  had  succeeded,  though  the  right  to  alimony  and  dower 
might,  under  those  names  have  ceased,  the  Court  which 
decreed  the  divorce  would  have  had  a  discretionary  pow- 
er to  nuUce  equitable  provision  for  the  wife  out  of  his  et* 
tate.   Stat*  Law,  128.  Then  the  appeal  to  the  Legislature 
was  not  only  from  a  litigation  regularly  commenced  by  the 
wife  in  assertion  of  her  right  to  alimony,  but  also  fVom  a 
litigation  regularly  instituted  by  the  husband  himself,  in 
assertion  of  his  right  to  a  divorce,  which,  if  successful, 
would  defeat  the  pending  claim  to  alimony,  and  the  con- 
tingent right  of  dower,  &c.,  which  might  otherwise  be- 
come absolute,  but  would  still  leave  his  estate  subject  at 
once  to  a  permanent  provision  for  the  wife. 

Why,  then,  did  he  appeal  to  the  Legislature  ?  Not  for 
the  mere  purpose  of  being  relieved  from  the  society  of 
his  wife,  or  of  terminating  her  right  to  his  society.  For 
they  had  already  been  separated,  by  mutual  consent,  for 
five  years,  without  any  indication  of  a  probable  desire  for 
a  re-union,  and  no  decree  of  the  Court  could  have  com- 
pelled it.  Did  he  seek  a  legislative  divorce,  in  order  that 
he  might  be  at  liberty  to  contract  again,  and  for  the  fourth 
time,  the  relation  of  marriage  ?  His  great  age,  being  then 
about  84  years  old,  forbids  the  supposition  that  the  di- 
Vol.  VIII. — No.  28. 
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vorce  was  either  sought,  or  woald  have  been  granted,  on 
any  such  ground.  But  as  he  had  already  passed,  by  a 
considerable  interval,  the  ordinary  limit  of  human  life,  as 
he  must  have  known  thai  his  end  was  approaching  near, 
and  that,  in  all  probability,  his  wife  would  survive  him  by 
many  years ;  as  he  must  have  found  reason  in  the  pro- 
gress of  the  suit  between  them,  to  apprehend  that  the 
agreement  made  upon  the  separation  might  not  be  eflcc- 
tual  to  extinguish  or  bar  her  rights,  as  against  his  estate, 
and  had  probably  becmne  aware  of  the  Chancellor's  flow- 
er over  it,  even  if  a  divorce  were  granted ;  and  as  the 
terms  of  the  agreement  referred  to,  and  the  nature  and 
extent  of  the  provision  made  by  it,  (exceeding  but  little 
the  small  amount  of  the  debts  due  to  the  wife  at  her  mar- 
riage) showed  a  determination,  evinced  also  by  his  giving 
away  his  property  even  before  the  separation,  that  his 
wife  should  have  ro  right  or  share  in  his  estate,  the  fair 
inference  is,  that  he  abandoned  the  forum  which  he  hun- 
self  had  selected  for  the  trial  of  bis  right  to  a  divorce, 
and  appealed  to  the  legislature  for  the  sole  puqiose  of 
taking  his  estate  out  of  the  grasp  of  the  Chancellor,  in 
which  he  had  voluntarily  placed  it,  and  of  extinguishing 
by  a  legislative  divorce,  the  rights  of  his  wife  in  bis  proji- 
erty,  which  would  not  have  been  extinguished,  but  might 
have  been  established  by  a.  judicial  divorce ;  and  it  may 
be  fairly  assumed,  that  he  resorted  to  this  appeal  as  a 
means  of  effecting  this  purpose,  either  because  a  legisla- 
tive divorce  might  be  obtained  speedily,  and  before  his 
death,  or  because,  apprehending  tliat  he  could  make  out 
no  ground  for  a  divorce  according  to  the  existing  laws, 
by  which  the  judicial  tribunal  was  bound,  he  sought  to 
effect  his  purpose  by  carrying  his  case  to  that  department 
which,  having  i>ower  to  make  the  law,  was  not  bound  by 
pre-existing  laws,  but,  might,  as  he  supposed,  decide  it 
according  to  the  unpromul^ed  latr  of  its  icill  or  discretion  ; 
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or,  in  other  words,  might  decide  it  by  the  mere  declaration 
thai  ke  be  divorced  from  hii  wife.  It  is  indeed  apparent, 
that  the  real  matter  in  dispute,  from  beginning  to  end,  in 
the  siiit  for  alimony,  and  in  the  suit  and  other  proceed; 
ings  for  a  divorce,  was,  whether  the  wife  should  have  an 
interest  in  the  husband's  estate. 

The  question,  as  thus  developed  by  an  analysis  of  the 
case,  is  not  simply  whether  the  legislature  may,  under 
any  circumstances,  constitutionally  enact  that  A  be  di- 
vorced from  B,  but  whether,  when  it  is  manifest  that  a 
party,  after  having  sought  a  divorce  in  a  judicial  tribunal, 
and  while  his  suit  is  there  pending,  abandons  that  forum 
and  resorts  to  the  legislative  power,  for  the  sole  purpose 
of  affecting  and  defeating  the  legal  and  equitable  rights 
of  his  wife  in  his  property,  the  divorce  granted  on  such 
application  can,  without ,  disregarding  the  division  of 
powers  and  distinction  of  departments  as  established  by 
the  Constitution,  and  the  security  of  private  rights  of 
i^ntract  and  of  property  therein  guaranteed,  be  consider- 
ed as  affecting,  to  any  extent,  the  rights  of  property  in- 
volved in  the  question  of  divorce.  We  are  of  opinion  that 
it  cannot. 

An  act  simply  enacting  that  A  be  divorced  from  B, 
though  passed  by  the  legislative  department  in  the  ordi- 
nary form  of  a  law,  falls  short  of  the  ordinary  definition 
of  /atr,  and  more  nearly  resembles  a  sentence,  which 
whether  founded  on  a  previous  investigation  of  facts  un- 
der existing  laws,  or  on  the  mere  will  or  discretion  of  the 
legislature,  is  in  the  nature  of  a  decree  of  recision  or  dis- 
solution, and  if  effectual,  executes  itself  by  its  own  terms* 
It  was'  said  by  this  Court,  in  the  case  of  McGaire  vf. 
McGuire,  7  Dana,  184,  that  <<  so  far  as  the  dissolution  of 
a  marriage  may  be  for  the  public  good,  it  may  be  the  ex- 
ercise of  a  legislative  function  ;  but  so  far  as  it  may  be 
for  the  benefit  of  one  of  the  parties,  in  consequence  of  a 
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breach  of  contract  by  the  other,  it  is  undoubtedly  judicial. 
And  when  thus  altogether  judicial,  it  may  be  beyond  the 
authority  of  the  Kentucky  legislature,  which  under  our 
State  Constitution  cannot  exercise  any  power  clearly  and 
purely  judicial."  And  in  the  subsequent  case  of  Barthel- 
emy  ts.  Johnson,  3  B.  Monroe,  91,  the  opinion  is  indicated 
in  emphatic  terms,  that  in  hearing  and  deciding  upon  ev- 
idence, that  alleged  causes  of  divorce  by  breaches  of  the 
marriage  contract  existed,  and  in  founding  thereon  a  leg- 
islative divorce,  the  legislature  would  be  violating  the 
constitutional  inhibition  against  their  exercise  of  judicial 
power.  In  the  case  of  the  State  vs.  Fry,  4  Missouri  Re- 
ports, the  Supreme  Court  of  Missouri  decided,  after  a 
laborious  investigation  of  principles  and  authority,  that  a 
legislative  divorce  was  unconstitutional,  on  the  ground, 
it  would  seem,  that  if  founded  upon  the  causes  defined 
by  previous  laws  conferring  on  the  courts  authority  to 
grant  divorces  for  such  causes,  it  was  clearly  the  exercise 
of  judicial  power  prohibited  by  the  Constitution,  and  that 
if  founded  on  causes  not  thus  defined,  it  was,  if  not  in  that 
case  also,  the  exercise  of  judicial  power,  a  retrospective 
law,  and  as  such,  prohibited  by  the  Constitution  of  that 
State.  It  would  seem,  however,  that  if  founded  upon  al- 
leged breaches  of  the  marriage  contract,  deemed  by  the 
legislature  sufficient  ground  of  divorce  in  the  particular 
case,  though  not  so  declared  by  previous  laws,  it  would 
still  be  the  exercise  of  power  in  its  nature  judicial,  since 
it  would  be  a  decision  upon  the  law  of  the  contract  as  ap- 
plied to  the  facts  of  the  case.  And  if  there  be,  besides,  a 
combination  of  the  legislative  power,  the  act  is  not  the 
less  within  the  principle  or  the  letter  of  the  prohibition, 
that  neither  of  the  three  departments  shall  exercise  any 
power  properly  belonging  to  the  other ;  nor  can  the  legis- 
lature, by  withholding  from  the  judiciary  the  means  or 
right  of  exercising  power  properly  judicial,  invest  itself 
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with  the  ri^ht  of  exercising  that  power.  It  would  seem 
too,  that  a  legislative  divorce  can  be  regarded  as  an  exer- 
cise of  the  purely  legislative  function,  only,  if  at  all,  when 
it  is  fbunded  upon  the  mere  will  or  discretion  of  the  leg- 
islature! without  reference  to  the  breach  of  any  existing 
contract  or  law.  In  such  a  case,  however,  the  act,  though 
purely  legislative,  would  be  retrospective,  so  far  as  it 
might  operate  to  determine  mere  existing  rights.  And 
although  no  express  prohibition  against  the  enactment  of 
retrospective  laws  is  found  in  the  Constitution  of  Ken- 
tucky, yet  it  does  prohibit  the  exercise  of  judicial  power 
by  the  legislature,  and  the  passage  of  laws  impairing  con- 
tracts, and  the  taking  of  private  property  for  public  use^ 
without  just  compensation*  Which  last  interdict  must  in- 
clude the  taking  of  the  property  of  A  and  living  it  to  B, 
by  legislative  act ;  since  there  could  be  n^  plausible  pre- 
text fyr  such  an  act,  unless  the  idea  that  tlie  pulSITc  gods' 
required  the  transfer  would  afford  one. 

Then,  so  faur  as  a  legislative  divorce  is  founded  upon 
Inreaches  of  the  marriage  contract,  whether  they  might  or 
might  not,  by  previous  laws,  be  proper  ground  for  a  ju- 
dicial divorce,  affecting  the  rights  of  property  in  the  de* 
linquent  party,  it  is  the  exercise  of  judicial  power  pro- 
hibited to  the  legislature;  and  if,  so  far  as  it  is  not 
founded  upon  such  causes,  it  be  the  exercise  of  purely 
legislative  power,  it  is  subject  to  the  restriction  against 
the  taking  private  property  for  public  use,  and  cannot 
operate  to  take  the  property  of  one  person  and  give  it  to 
another  without  making  compensation,  because  this  too 
is  prohibited.  And  it  would  be  vain  to  say  that  the  leg- 
islature cannot  take  the  property  of  A  and  give  it  to  B, 
if  upon  the  petition  of  the  latter,  it  may  annul  the  title  of 
A  derived  from  B,  with  the  effect  of  restoring  B  to  his 
title  without  incumbrance.  The  power  of  prescribing  by 
general  laws  what  causes  shall  constitute  sufficient  ground 
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for  a  divorce,  and  what  shall  be  the  consequences  of  a 
divorce  founded  on  the  ascertainment  of  these  causes,  is 
strictly  within  the  legislative  competency,  and  its  exer- 
ciifc  is  entrusted  to  the  legislative  discretion.  But  the 
power  of  deciding  upon  the  existence  of  these  causes  in 
individual  cases,  and  of  pronouncing  the  divorce  and  en^ 
forcing  its  legal  consequences,  is  strictly  judicial.  And 
if  it  be  conceded,  as  intimated  in  McGuire  vi.  McGuire, 
suprun  that  the  marriage  contract  is  not,  as  a  contract, 
wholly  removed  like  other  private  contracts,  from  the 
piwer  of  tlie  Legislature  to  dissolve  it  in  any  particular 
case  by  special  act  of  divorce,  and  that  the  dissolution  of 
a  marriage,  if  required  by  the  public  good,  may  be  a  leg- 
islative function,  still  it  cannot  be  adinitled  that  a  power 
thus  deduced,  uncertain  upon  principles  as  to  its  exist- 
ence, and  still  more  uncertain  as  to  the  grounds  of  its 
legitimate  exercise,  can  override  the  express  and  highly 
conservative  prohibitions  in  the  Constitution,  intended 
for  tlie  protection  of  private  rights  of  property.  We  are 
of  opinion,  therefore,  that  whatever  power,  to  be  exer- 
cii^ed  in  view  of  the  public  good,  the  legislature  may  have 
to  enact  divorces  in  special  cases,  as  it  cannot,  even  for 
the  puplic  good,  change  the  right  of  private  property  Trom 
one  to  another  without  compensation,  much  less  can  it  do 
so  by  a  special  act  of  divorce,  sought  by  one  of  the  par- 
ties against  the  consent  of  the  other,  with  the  purpose  or 
effect  of  operating  upon  the  rights  of  property  incident  to 
the  marriage  relation  as  created  and  sustained  by  the  gen- 
eral laws  applicable  to  that  relation  ;  and  the  wife,  having 
taken  no  advantage  of  any  privilege  afforded  by  the  di- 
vorce, she  is  in  no  manner  precluded  from  contesting  its 
operation.  The  fact,  that  before  the  passage  of  the  act 
of  divorce  in  this  particular  case,  the  parties  themselves 
had  placed  the  question  of  divorce,  and  the  rights  involv- 
ed in  it,  under  the  jurisdiction  of  a  Court,  to  be  decided 
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by  the  existing  laws,  if  it  does  not  affect  the  case  in  prin- 
ciple, serves  at  least,  to  make  the  conflict  of  powers  and 
the  bearing  of  the  Constitution  upon  it,  more  palpable 
than  it  might  otherwise  be. 

Under  these  views,  and  without  deciding  upon  the  ef- 
fect of  legislative  divorces,  so  far  as  they  may  operate 
upon  the  personal  relations,  and  abilities  or  disabilities  of 
the  parties,  we  conclude,  that  the  divorce,  in  this  case,  is 
inoperative  as  it  respects  the  rights  of  property  involved, 
and  cannot  deprive  the  wife  of  her  interest  in  the  estate 
of  her  husband,  as  it  would  have  existed  had  there  been 
no  divorce ;  and  we  only  remark  further,  that,  although  the 
repeated  and  unquestioned  exercise  of  a  power  which 
operates  upon  the  community  at  large,  or  on  considerable 
masses,  should  form  a  strong,  if  not  an  irresistible  proof 
of  its  legitimate  existence,  the  same  consideration  cannot 
be  given  to  the  repeated  exercise  of  a  power  which  ex- 
hausts its  force  in  determining  the  condition  or  rights  of 
two  individuals,  without  any  effect  upon  the  rights  or  in- 
terests of  the  mass  of  citizens.  And,  as  from  the  nature 
of  the  thing,  it  is  not  to  be  expected  that  acts  of  such  lim- 
ited operation,  will  attract^  to  any  great  extent,  the  seri- 
ous attention  or  consideration  of  the  legislative  bodies, 
their  enactment  cannot  be  regarded  as  a  serious  and  de- 
liberate assertion  of  the  power  involved,  made  upon  such 
reflection  and  investigation  as  should  give  it  a  decisive 
influence. 

Judge  Simpson,  though  not  present  at  the  preparation 
and  delivery  of  this  opinion,  was  in  consultation  on  the 
case,  and  concurred  in  the  conclusion ;  wherefore,  the 
decree  is  affirmed. 
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Stiinremc  <(ourt  of  lletiti'a — tfasttrn  ]Dt0trut-^|)^*a. 

Beported  for  tbt  Aaflrieaa  Law  Joomalbj  B.  C.  M'Mmtrie,  Btq. 
ABSTRACTS   OF  DECISIONS. 

Afeil  7,  1849. 

The  Coart  reliised  to  qvuh  an  appeal  from  the  Niai  Priw  finr  want  of 
a  certificate  signed  by  the  jodge  who  tried  the  cause— the  proceedings  in 
other  respects  being  regular.    Erh  ▼.  SeotL 

ApaiL  11. 

A.  claiming  title  entered  upon  land  die  owners  of  which  were  bejond 
seas,  and  held  adferse  possession  nntil  1828.  B.  purchased  a  distinct  ti- 
tle and  entered.  Held  that  as  possession  was  n6t  adferse  to  the  absent 
owners  until  the  act  of  1816,  and  as  it  ceased  before  the  expiration  of  the 
fifteen  years  allowed  by  that  statute,  his  title  was  not  perfected ;  and  B. 
not  claiming  A*s  title  could  not  tack  his  subsequent  possession  to  that  of 
A.  so  as  to  com[dete  the  period  required  by  the  statute  as  a  bar.  M^ore 
?.  ColUshaw. 

A  tenant  in  common  mortgaged  the  whole  estate  and  remained  in  ac- 
tual possession.  If  the  intention  was  not  to  hold  ad? ersely  to  her  co-ten- 
ant, the  mortgage  does  not  operate  as  a  constructif e  ouster,  and  diere 
being  evidence  that  her  intention  was  not  to  oust  her  co-tenant,  whether 
diere  was  a  constructive  ouster  was  for  the  jury.    lb.    Per  Bell,  J. 

April  16. 

A.  in  his  last  sickness  called  B.  to  him  and  declared  his  wishes  as  to 
the  disposition  of  his  estate,  and  directed  B.  to  write  it  down  as  his  will 
and  called  upon  two  persons  to  bear  witness  that  that  was  his  will.  B. 
made  a  pencil  memorandum  of  A*s  intention  and  A.  died  in  one  hour  af- 
terwards, but  continued  sensible  to  the  last.  Held,  there  was  no  proof 
of  a  nuncupative  will.    ParUr'i  Appeal. 

April  17. 
Devise  in  a  will  before  the  act  of  1833  of  a  plantation  **to  my  wife  for 
life,  and  at  her  decease  to  descend  on  mj  three  daughters,  or  the  surviv- 
ors of  them  in  joint  stock,  share  and  share  alike — the  personal^  to  de- 
scend to  my  three  daughters  in  the  same  manner  and  on  the  same  prin- 
ciple as  my  real  estate.'*  Held,  to  pass  die  fee  to  such  of  the  dau^ters 
as  survived  the  testator:  there  being  also  a  devise  without  words  of  limi- 
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lation  of  a  part  of  the  land  to  be  aold,  the  proceeds  to  be  distributed.— 
Jclmmm  t.  ButUr, 

Testator  domed  knds  to  his  wife  for  life  and  at  her  death  in  his  dau^- 
tor  in  fee,  subject  to  the  payiiieDt  of  a  legacy  to  his  grandson,  which  he 
directed  should  be  paid  by  his  daughter  in  one  year  after  the  death  of  his 
wife.  The  legacy  is  vested  in  interest  immediately,  butthe  enjoyment  Is 
postponed  until  the  period  indicated  In  the  will.    Maxwell  t.  McC^mtaek. 

The  Orphans*  Court  need  not  refer  a  matter  to  an  auditor,  when  the 
fects  are  such  that  they  are  able  to  detorroine  them  on  die  pleadings  and 
depositions.    Ih, 

April  19. 

A  settlement  of  an  administration  account  in  which  the  administrator 
claims  credit  for  a  certain  sum  retained  for  the  use  of  A,  one  of  ^  dis- 
tributoes  of  an  estate  of  which  his  intesteto  was  administrator,  is  some 
OTidence  that  A  was  then  lifing,  to  rebut  the  presumption  of  her  death 
arlsiag  from  her  absence  for  seven  years  unheard  from.  Keech  t.  RtnC' 
hart 

So  of  the  Sheriff's  return  to  proceedings  in  partition  in  die  Orphans* 
Court  by  a  co-heir  of  A,  who  was  there  named  as  one  of  the  heirs,  eerti* 
fying  that  the  parties  were  sereraOy  warned,    lb, 

A  stranger  cannot  appeal  from  a  decree  of  the  Register  granting  letters 
of  administration  of  the  estato  of  one  who  has  been  dead  more  dian 
twenty-one  years.  And  an  administrator  holding  funds  admitted  to  be 
due  to  such  decedent  is  a  stranger.    Seeder's  eetaU  in  re. 

April  23. 

A  husband  who  has  received  a  large  estete  from  his  wife  and  made  no 
settlement  on  her,  and  has  left  her  residenoe,  taking  witfi  him  his  furni- 
ture and  making  no  provision  for  her  mslntenance,  is  not  entitled  to  re« 
eeive  tiM  interest  of  a  fund  bequeathed  in  trust  for  her  which  accrued 
before  the  desertion,  whore  It  was  proved  that  he  had  previously  treated 
her  wHhcrue^y ;  and  his  subsequent  requesto  to  her  to  come  and  live 
with  him  are  immaterial.     7^^^*'  ^fP*^ 

Bequest  of  the  interest  of  a  fund  te  be  held  In  trust  for  A.  wife  of  B. 
to  be  paid  to  her  during  life,  remainder  to  her  chiUben,  creates  a  separate 
use  in  A.    lb.    Per  Coulter,  J. 

Anengine  house  partly  of  stone  and  partly  of  wood,  with  tiie  stone 
foundations  for  a  steam  engine  erected  by  a  tenant  for  years,  for  die  use 
of  a  coal  mine,  he  having  die  privilege  of  removing  all  fixtures  at  the  ex- 
piration of  his  term,  is  not  the  sulject  of  a  mechanic's  fien.  WkiU^iAp* 
peaL 

A.  being  the  holder  of  B*8  notes  drawn  for  value,  deposited  them  with 
a  bank  as  collateral  security  for  discounts  made  and  to  be  made  for  A. — 
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B.  then  delivered  duplicate  accommodatioD  notes^to  A.  who  agreed  to 
take  up  the  original  notes  when  B.  paid  the  accommoaation  notes.  B. 
having  notice  of  the  deposite,  paid  the  accommodation  notes — bat  the 
original  notes  remained  with  the  bank  which  after  they  matured  made  a 
discount  for  A.  without  notice  of  the  arrangement  between  A.  and  B. — 
The  bank  is  entitled  to  receive  on  the  notes  the  amount  of  die  last  dis- 
count made  after  their  maturity.    Spering's  AppeaL 

A  collateral  agreement  between  the  covenantor  and  covenantee  in  a 
ground  rent  deed  is  no  defence  to  an  action  of  covenant  for  arrears  l»^ught 
by  the  assignee  of  the  rent  wttibout  notice.    Pattenon  v.  Juve  nal, 

ApaiL  24. 

A  purchaser  who  has  received  his  deed  and  given  a  mortgage  for  the 
purchase  money,  may  deduct  therefrom  incumbrances  knovm  to  him  at 
the  time  he  made  the  contract.     Wolberi  v.  Lucas. 

April  Sn*. 

AVhere  a  sale  by  sample  vras  made  of  tobacco  which  was  stated  in  the 
bill  of  parcels  to  be  superior  sweet  scented  Kentucky  leaf  tobacco,  such  a 
statement  affords  no  evidence  from  which  a  jury  may  infer  a  warranty 
that  it  was  either  superior  or  sweet  scented.  And  the  seller  is  not  liable 
in  an  action  ex-contractu  if  it  was  Kentucky  leaf  tobacco,  though  of  a 
very  low  quality,  ill  flavored,  unfit  for  the  market  and  not  sweet  scented. 
FraUy  v.  Bispham. 

A  letter  from  the  vendee  to  the  vendor  avering  that  goods  had  been 
bought  under  a  guaranty  that  the  vendor  would  reimburse  the  vendee 
any  loss  that  might  be  sustained,  together  with  an  enclosed  account  show- 
ing the  extent  of  the  loss,  not  replied  to — are  no  evidence  on  a  count  upon 

an  account  stated. 

April  28. 

After  an  acquittal  upon  indictment  the  judge  may  upon  the  evidence 
presented  on  the  trial  require  the  defendants  to  find  sureties  for  the 
peace  and  good  behaviour ;  and  commit  them  until  compliance  with  the 
order.    Bamber  v.  Hie  ChnUh. 

A  sale  tmder  a  testamentary  power  for  the  payment  of  unscheduled 
debts  discharges  the  land  from  the  statutary  lien  of  testator's  debts.  Cad- 
hury  V.  Dutal. 

And  an  executor  may  purchase  from  the  trustees  at  such  sale.     lb. 

A.  devbed  the  residue  of  his  real  estate  to  B.  his  wife  for  life,  who  was 
also  executrix,  and  to  trustees  subject  to  the  life  estate  in  trust  to  sell  and 
pay  debts  not  otherwise  provided  for.  The  trustees  conveyed  to  B.  under 
the  power  for  a  consideration  mentioned  in  the  deed  but  not  in  fact  paid. 
B.  mortgaged  the  land  and  it  was  sold  by  the  SheriflT  under  the  mortgage. 
The  mortgage  has  priority  in  the  distribution  over  creditors  of  the  testa- 
tor who  have  obtained  judgment  within  five  years  from  his  death. 


Digiti 


ized  by  Google 


SUPREME   COURT   OF    PENNSYLVANIA.  571 

Mat  3. 

Whore  a  grantor  esocates  and  acknowledges  a  deed  before  a  magistrate, 
which  has  been  left  there  for  that  purpose  by  the  agent  of  the  grantor  and 
grantee,  and  leaves  the  instrument  with  the  magistrate  without  instruc- 
tion8»  the  delifery  is  absolute.  And  instructions  given  the  next  day  to  the 
agent  not  to  deliver  the  deed  until  payment  of  the  purchase  money,  are 
immaterial  and  do  not  amount  to  a  delivery  in  escrow — for  matters  sub- 
sequent to  an  unqualified  delivery  to  a  stranger,  cannot  make  a  delivery  in 
escrow.    Blight  v.  Sckneck, 

And  where  a  bona  fide  purchaser  from  the  grantee,  who  obtained  such  a 
deed  without  performing  the  condition,  has  intervened,  the  oniM  of  show- 
ing that  there  was  no  absolute  delivery  is  on  the  grantor.    lb, 

A  deed  delivered  to  an  agent  as  an  escrow  and  by.  him  delivered  to  the 

grantee  passes  a  title  voidable  only.    lb. 
An  assignee  for  creditors  may  convey  by  attorney,  though  there  be  no 

special  authority  given  in  the  assignment  to  delegate  his  power,   lb, 

HARRISBURG,  MAY  24,  1849. 

Where,  in  an  action  for  conspiracy  to  defame,  one  count  was  defective, 
and  the  other  two  valid,  and  die  evidence  was  all  applicable  to  the  two 
valid  counts,  although  part  of  it  was  also  applicable  to  the  defective  count, 
it  was  not  error  in  the  Court  below  to  permit  the  verdict  after  the  lapse 
of  a  term  from  its  rendition,  to  be  entered  on  the  valid  counts,  and  to 
strike  out  the  defective  count.    Martin  v.  Haldeman,  et  al, 

A  release,  not  under  seal,  purporting  to  discharge  one  of  two  sureties 
in  a  bond  upon  receiving  his  proportion  of  the  debt,  does  not  discharge  the 
other  surety,  notwithstanding  the  case  of  Milliken  v.  Brown,  1  Rawle  391. 
Shock  V.  Hertz'i  AdnCn. 

Where,  after  levy  on  a  store  of  goods,  one  of  the  plaintiifs  in  the  execu- 
tion, in  company  with  his  attorney,  directed  the  Sheriff  to  permit  the 
goods  to  remain  in  the  custody  of  Ziegler,  one  of  the  partners  in  the  store, 
who  was  authorized  to  continue  selling  the  goods  as  usual  out  of  the 
store,  but  was  required  to  pay  the  proceeds  to  the  Sheriff,  who  assented 
lo  the  arrangement  upon  condition  that  the  plaintiffs  should  take  the  re- 
sponsibility, and  that  the  arrangement  should  terminate  whenever  any 
other  creditors  issued  execution : — it  was  held  that  this  arrangement  post- 
poned the  execution  in  fiivor  of  writs  svbsequently  issued  and  proceeded 
on  according  to  kw.  Per  CouLTEa,  J.  ^tn^ftom  if  Brotken  v.  Young 
^Cassel. 

A  release  executed  to  render  a  man  a  competent  witness  cannot  be  im- 
peached on  the  ground  of  fraud,  by  means  of  proof  that  such  witness  ob- 
tained the  release  by  representations  of  facts  alleged  to  be  within  his 
knowledge,  which  he  knew  at  the  time  to  be  &lse,  although  he  afterwards 
testified  to  their  truth.     Chosh  v.  Bradly. 
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A  By-Law  of  a  beDeftcial  Society  whkh  dedarot  that  **if  aay  member 
shall  oDlist  asa  Boldier  iq  the  Army  of  the  United  Sutef,he  ahali  loae  hit 
membenhip**  does  not  operate  upon  the  case  of  a  member  who  united 
himself  to  a  folnnteer  company  organised  under  Stste  laws,  and  after- 
wards marched  with  such  company  to  Mexico  under  the  call  made  by  tiie 
President  for  50,000  folunteers  in  pursuance  of  the  act  of  Congress  of 
1846.     ConCih,  ex  rel,  John  Axtr  ▼.  Franklin  Beneficial  AuociaHon, 


NEW    PUBLICATIONS. 

In  the  arrangement  of  matter  for  this  number  of  the  Journal,  the  no- 
tices of  New  Publications  were  all  nnafoidaUy  omitted.  We  hope  to 
have  room  for  them  in  the  nest  number.  Among  the  publications  re- 
ferred to  are  the  following  valuable  works : — 

State  Trials  of  the  United  States  daring  the  administrations  of  Wash- 
ington and  Adams.  By  Francis  Wharton.  Published  by  Carey  dc  Hart 
126  Chesnut  street,  Philadelphia. 

Cruise*s  Dijgest  of  the  Law  of  Real  Property,  with  additions  and  notes 
for  the  American  Student,  by  Professor  Greeniekf.  Published  by  Little 
dc  Brown,  Boston. 

AngelPs  Law  of  Carriers  of  Goods  and  Passengers  by  land  and  water. 
Published  by  Little  dc  Brown,  Boston. 

Public  Laws  of  the  United  States,  for  1848-1849— edited  by  George 
Mioot.    Published  by  Little  dc  Brown,  Boston. 

The  Law  of  Patents  for  useful  inventions  in  the  United  States.  By 
George  Ticknor  Curtis.    Published  by  Little  &;  Brown,  Boston. 


%xi  tft)atictrs  of  JSm  Itrstg. 

ZACCHBU8  B.  COOK,  C<mplaiMmt,  and  ELDAD  COOK,  GHAS.  D.  FITH- 
IAN  and  PHILIP  FITHIAN,  £x*n  of  Joel  FithisD,  Defendanlt. 

1.  A  joint  settlement  in  tlie  Orphans'  Court  will  bind  both  Executors  in 
Equity. 

2.  How  far  one  Executor  is  liable  for  the  acts  of  bis  Co-Executor. 

Williamson,  C.  Eldad  Cook,  sr.,  by  his  will  dated 
the  8th  of  April,  1809,  ordered  and  directed  that  a  cer- 
tain part  of  his  real  efsfate  shonld  be  sold  at  the  discretion 
of  his  Executors,  and  the  money  arising  from  the  sale  be 
equally  divided  between  his  wife,  his  three  daughters  and 
the  complainant.  Also,  that  his  moveable  property 
should  be  sold  and  the  money  divided  between  the  same 
persons,  after  his  just  debts  and  funeral  charges  were 
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paid.  He  farther  directed  that  after  one  year  from  his 
deceasei  all  the  money  arising  from  the  sales,  which  should 
be  coming  to  the  complainant^  should  be  put  to  interest, 
except  what  would  be  sufficient  to  teach  him  to  read, 
write  and  cypher,  as  far  as  through  practice,  Slc* 

The  testator  died  soon  after  making  his  will,  and  his 
executors,  Eldad  Cook,  jr.,  and  Joel  Fithian  proved  the 
same,  and  in  August  following  made  sale  of  the  lands  or- 
dered to  be  sold.  .  They  afterwards  settled  their  accounts 
in  the  Orphans'  Court  of  the  county  of  Cumberland,  and 
in  the  Term  of  November,  1811,  by  the  sentence  or  de- 
cree of  that  court  on  the  final  settlement  and  allowance  ef 
their  accounts,  there  was  a  balance  found  in  their  hands 
to  be  disposed  of,  as  the  will  directs,  of  $2,278  43. 

Eldad  Cook,  jr.,  was  considered  in  good  circumstances 
until  about  November  1816,  when  several  judgments  were 
entered  up  against  him,  and  he  is  now  considered  insol- 
vent Joel  Fithian,  his  co-executor,  in  the  spring  of 
1816,  was  afflicted  with  the  palsy,  and  from  that  time  at- 
tended but  little  to  business.  He  died  in  November,  1821. 

The  complainant  at  the  time  of  the  death  of  the  testa- 
tor, was  an  infant  and  did. not  arrive  at  full  age  till  Nov. 
1821,  and  he  has  brought  the  bill  against  Eldad  Cook,  jr., 
and  the  executors  of  Joel  Fithian,  dec'd.,  for  payment  of 
the  amount  of  his  legacy.  The  other  legatees  have  all 
been  paid  their  respective  portions  of  the  balance  so  found 
by  the  settlement  in  the  Orphans'  Court,  to  be  in  the 
hands  of  the  executors. 

It  is  not  pretended  that  any  part  of  the  money  arising 
from  the  sales  has  been  put  at  interest  by  the  executors 
according  to  the  directions  of  the  will,  and  the  only  ques- 
tion raised  and  discussed  at  the  hearing  was,  whether  the 
complainant  can  resort  for  payment  to  the  assets  of  Joel 
Fithian,  as  it  appears  from  the  facts  of  the  case,  as  agreed 
upon  by  the  respective  solicitors,  that  no  part  of  the  as- 
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sets  of  Eldad  Cook,  dec'd,  remained  in  the  hands  of  Joel 
Fithian,  at  the  time  of  his  death ;  but,  that  all  moneys 
which  had  been  received  by  him,  had  either  been  duly 
applied  in  the  course  of  administration,  or  had  been  paid 
over  by  him  to  Eldad  Cook,  jr.,  who  had  been  the  princi- 
pal acting  executor. 

The  first  point  necessary  to  be  considered  in  deciding 
this  case  is,  as  to  the  effect  of  the  sentence  or  decree  of 
the  Orphans'  Court.  In  my  opinion  that  decree  is  con- 
clusive, and  establishes  the  joint  liability  of  the  two  exe- 
cutors for  the  balance  then  found  in  their  hands ;  and  that 
it  is  not  competent  for  the  executors  of  Joel  Fithian,  in 
this  suit,  to  go  into  evidence  to  prove,  what  part  of  the 
proceeds  of  the  sales  went  into  the  hands  of  Eldad  Cook, 
jr.,  and  what  part  thereof  into  the  hands  of  Fithian ;  and 
that  no  part  of  the  assets  was  in  the  hands  of  Fithian  at 
the  time  of  that  settlement  and  decree.  It  was  not  legally 
necessary  for  the  two  executors  to  have  accounted  joint- 
ly, and  to  charge  themselves  jointly  w4th  the  balance  of 
the  estate  which  remained  unadministered :  And  if  they 
were  not  both  liable  for  that  balance,  they  should  have 
accounted  either  separately  or  have  distinguished  in  their 
accounts  the  receipts  and  disbursments  of  each  one,  and 
in  whose  hands  the  balance  then  was.  But  instead  of 
doing  so,  they  accounted  jointly  for  the  assets  and  the 
commissions  for  their  services  have  been  allowed  to  them 
jointly — and  they  have  therefore,  by  their  mode  of  ac- 
counting, admitted  their  joint  liability  for  the  balance,  and 
charged  themselves  with  it,  and  the  decree  has  deter- 
mined and  fixed  that  liability,  so  that  the  same  cannot  be 
questioned  so  long  as  that  decree  remains  unimpeached. 

It  was  ingeniously  contended  by  the  counsel  for  the  ex- 
ecutors of  Fithian,  that  the  decree  is  only  conclusive  as 
between  the  executors  and  the  estate,  and  not  as  between 
the  executors  themselves;   nor  as  between  them  and 
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creditors  or  legatees.  Bat  the  language  of  the  act  is  de- 
cisive against  this  distinction,  for  it  expressly  declares 
that  the  sentence  or  decree  of  the  Orphans'  Court,  on  the 
final  settlement  and  allowance  of  the  accounts,  ''  shall  be 
conclusive  upon  all  parties,  and  shall  exonerate  and  for- 
ever dischaige  every  such  executor^  guardian  or  trustee^ 
from  all  demands  of  creditors^  legatees  or  others,  beyond 
the  amount  of  such  settlement  <<  except  as  there  provided 
for."  And  the  very  object  of  the  settlement  in  the  Or- 
phans' Court  is  to  ascertain  the  amount  in  the  hands  of 
the  accountants,  and  for  which  they  are  answerable  to 
those  who  are  justly  entitled  to  it,  and  who  may  file  ex- 
ceptions to  the  accounts,  and  come  in  and  be  heard,  either 
before  the  court  or  before  auditors,  and  who  therefore  are 
properly  concluded  by  the  settlement  And  I  cannot  con- 
ceive how  the  settlement  can  be  conclusive  as  to  the 
amount,  without  also  being  conclusive  as  to  the  persons 
in  whose  hands  that  amount  is  declared  to  be.  For,  if 
each  executor  might,  after  such  settlement,  as  between 
him  and  those  interested  in  the  estate,  controvert  the  ex- 
tent of  his  own  liability,  and  endeavor  to  throw  the  whole 
responsibility  upon  his  co-executor  ;  a  different  re- 
sult might,  and  probably  would  very  frequently  occur, 
from  that  of  the  settlement  in  the  Orphans' Court,  upon 
the  final  settlement  of  the  accounts.  And  if,  instead  of 
accounting  jointly,  executors  should  account  separately, 
as  they  may  do  if  the  settleihent  is  not  conclusive,  as  to 
the  extent  of  each  one's  liability  to  creditors,  legatees  or 
those  interested  in  the  estate,  the  settlement  would  not 
amount  to  anything — for  no  person  would  be  bound  by  it, 
even  as  to  the  amount  of  the  balance  unadministered  and 
remaining  to  be  distributed  among  those  entitled  to  it. — 
The  settlement  in  the  Orphans'  Court  is  considered  by 
the  act,  a  final  one,  and  to  make  it  so,  it  must  be  conclu- 
sive, not  only  as  to  the  amount,  but  as  to  the  liability  for 
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that  amoant  And  in  case  of  intestacy  the  Orphans' 
Court  is  authorized  to  order  distribution  among  the  next 
of  kin  to  the  intestate ;  and  the  persons  entitled  to  such 
distribution  may  have  their  remedy  at  law  in  case  of  non- 
payment against  the  executors  or  administrators  so  ac- 
counting, which  proves  in  my  opinion  most  satisfactorily, 
that  the  decree  must  be  final  and  conclusive  between  the 
.  executors  and  those  interested  in  the  estate,  not  only  as 
to  the  amount,  but  as  to  the  executor  or  executors  who  is 
or  are  liable  therefor. 

This  point  being  settled,  I  do  not  find  any  circumstan- 
ces in  the  case,  that  have  since  occurred,  which  can  exon- 
erate the  assets  of  Fithian*  His  having  paid  over  in  his 
life  time  to  his  co-executor,  the  several  sums  of  money 
which  he  received,  arising  from  the  sales  of  the  land,  can- 
not have  the  effect  Where  one  executor  received  the 
money  of  the  estate  of  his  own  authority  and  his  co-exe- 
cutor is  merely  passive,  and  does  not  contribute  by  his 
own  acts  to  enable  him  to  receive  it — the  one  who  re- 
ceives it  is  only  answerable  for  it.  But  it  has  been  long 
and  firmly  settled,  that  if  one  executor,  without  a  suffi- 
cient excuse,  pays  over  money,  or  does  any  other  act,  by 
which  money  belonging  to  the  estate  gets  into  the  hands 
of  another  executor,  they  are  both  answerable  for  it,  7 
Vesey  186,  9  Vesey  103, 11  Vesey  333-7,  7  East  206,  5 
John  C.  R.  294,  2  Vernon  570,  1  Dickens  356,  2  Brown 
114-18,  and  the  motive  being  innocent  is  no  excuse,  11 
Vesey  335. 

The  question  then  is,  whether  the  executors  of  Fithian 
have  assigned  a  sufficient  excuse  to  justify  him  in  having 
paid  over  the  money  to  Cook.  The  equity  relied  upon 
is,  that  after  Cook  received  the  money  of  Fithian  he  paid 
over  a  much  larger  sum  than  what  he  had  received,  in 
payment  of  debts  and  legacies.  And  it  was  urged  that  if 
the  money  was  properly  applied  by  Cook,  it  is  the  same 
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as  if  it  had  been  properly  applied  by  Fithian,  and  the  case 
of  Lord  Shipbrook  vs.  Lord  Hinchbrook  (4  Vesey  254,  16 
Yesey  476)  was  relied  upon.    In  that  case  Lord  Eldon  was 
of  the  opinion,  that  if  an  executor,  having  got  fands  into 
his  hands,  which  he  ought  to  have  applied  to  the  pay- 
ment  of  debts,  but  had  not  done  so,  and  was  in  such  cir- 
cumstances that  he  had  not  funds  to  discharge  the  debts* 
he  ought  to  pay,  in  respect  of  what  he  had  so  received ; 
and  his  co-executor  placed  in  his  hands  other  funds,  liable 
for  debts,  for  the  purpose  of  discharging  those  dAiSj  and 
which  were  actually  so  applied;  that  in  that  case,  the  co- 
executor  would  not  be  liable,  merely  upon  the  ground 
that  he  had,  not  in  conjunction  with  him,  received  other 
money  which  he  had  not  applied  but  wasted.    To  bring  a 
case  within  the  principle  there  laid  down  by  Lord  Eldon, 
the  money  must  be  paid  over  for  the  express  purpose  of 
being  applied  according  to  the  directions  of  the  will,  or  in 
payment  of  debts  :  and  in  a  way  the  executor  paying  it 
over  would  himself  be  justified  in  applying  it — and  if  it 
cannot  be  ascertained  that  it  was  so  applied^  th&  executor 
paying  it  over  is  chargable  with  the  loss.    The  doctrine 
of  Lord  Eldon  when  so  limited  and  understood,  appears  to 
be  founded  in  the  strongest  principles  of  reason  and  equity 
— for  the  whole  assets  are  liable  for  the  payment  of  the 
debts — and  if  one  executor  has  wasted  those  which  were 
in  his  hands,  that  is  no  reason  his  co-executor  should  not 
apply  the  assets  which  he  is  possession  of  in   the  dis- 
charge  of  the  debts — and  it  is  his  duty  so  to  apply  them. 
And  whether  he  so  applies  them  himself  or  does  it  through 
the  medium  of  his  co-executor,  can  make  no  difference  in 
reason  or  equity.     And  the  same  doctrine  was  so  applied 
by  the  Master  of  the  Rolls  in  Underwood  vs.  Stevens,  1 
Merivale  712. 
Therefore  admitting  the  proposition  to   be  perfectly 
Vol.  viif.— No.  29. 
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correct,  *'  that  if  the  money  was  properly  applied  by  Cook 
it  is  the  same  thing  as  if  it  had  been  properly  applied  by 
Fithian ;"  yet  the  executors  of  Fithian  are  not  entitled  to 
the  benefit  of  that  principle,  for  it  does  not  appear  that 
the  money  was  paid  by  Fithian  to  Cook,  for  any  purpose 
connected  with  the  will — or  that  it  has  been  properly  ap- 
plied. Evidence,  not  that  Cook  wanted  the  money  for 
payment  of  debts  and  legacies,  or  that  he  so  applied  it ; 
but  only,  that  he  afterwards  paid  debts  and  legacies  to  a 
greater  amount  than  the  money  so  received  by  him,  is  not 
sufficient  to  protect  the  assets  of  Fithian  from  the  loss — 
for  it  neither  proves  that  the  money  was  paid  over  by 
Fithian  for  a  purpose  connected  with  a  due  execution  of 
his  duty :  nor  that  it  was  so  actually  applied  by  Cook.  In 
the  case  before,  of  Lord  Shipbrook  vs.  Lord  Hinchbrook, 
the  three  executors  who  controverted  their  liability  al- 
leged that  they  joined  in  executing  the  power  of  attorney 
to  the  fourth  executor,  for  the  sale  of  the  stock,  upon  his 
request  and  representation^  that  it  was  required  for  the 
purpose  of  paying  debts — ^and  Lord  Eldon  directed  an 
enquiry  whether  the  specific  money  received  by  the  co- 
executor  was  applied  in  the  discharge  of  any  and  what 
debts. 

The  present  is  simply  the  case  of  an  executor,  without 
any  excuse,  delivering  over  money  to  his  co-executor  to 
do  just  what  he  pleases  with  it :  and  the  executor  to  whom 
it  is  delivered  over,  afterwards  becomes  insolvent  and  the 
money  is  thereby  lost.  Under  which  circumstances,  ac- 
cording to  all  authorities,  the  executor  paying  it  over,  or 
in  case  of  his  death,  his  assets  must  make  it  good. 

In  fact  both  executors  appear  to  have  been  culpably 
negligent,  and  lo  have  made  themselves  liable  not  only 
for  the  principal,  but  for  the  interest  of  it  also.  The  com- 
plainant was  quite  young  at  the  time  of  his  father's  death, 
and  it  was  the  intention  of  his  father,  that  this  legacy 
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should  accmnulate  during  the  complainant's  minority. — 
The  willy  therefore,  expressly  directs  that  the  money, 
except  what  was  necessary  for  the  purposes  then  express- 
ed, sAiould  after  one  year  be  put  to  interest.    This  direc- 
tion has  been  totally  and  shamefully  neglected,  and  there 
is  no  evidence  that  Fithian  ever  even  enquired  of  Cook 
what  he  had  done  with  the  money,  or  in  any  way  con- 
cerned himself  about  the  execution  of  this  trust,  although 
the  settlement  of  the  Orphans'  Court  was  in  1811.    No 
person  is  obliged  to  accept  the  office  of  executor,  but  if 
he  does  accept  it,  he  is  bound  by  every  moral  and  legal 
obligation  faithfully  to  discharge  the  duties  of  it.    He  is 
not  at  liberity  to  act  or  not  act  when  he  pleases.    He  is 
not  at  liberty  to  sell  and  then  omit  to  place  the  money  at 
interest  as  directed  by  the  testator — and  to  relieve  him- 
self from  all  further  trouble  and  responsibility  by  paying 
over  the  money  in  his  hands  to  his  co-executor  to  do  what 
he  pleases  with  it.  Such  a  doctrine  would  be  ruinous,  par- 
ticularly to  infants.    The  very  object  of  appointing  sev- 
eral executors  is,  to  have  their  joint  caution,  diligence  and 
responsibility  in  the  management  of  the  estate.    And  if 
executors  are  not  to  be  held  answerable  for  such  gross 
palpable  negligence  and  breach  of  duty  as  has  occurred 
in  Uiis  case,  I  do  not  know  that  executors  can  in  finy  case 
be  charged  for  neglect  of  duty. 

I  shall,  therefore,  decree  that  both  executors  have  made 
themselves  liable  for  the  amount  due  to  complainant,  ac- 
cording to  the  settlement  in  the  Orphans'  Court,  together 
with  interest,  after  making  to  the  executors  all  just  allow- 
ance— and  that  it  be  referred  to  a  master  to  take  the  ac- 
count, Sc4i. 

The  Chancellor  said  the  decree  being  personal  against 
the  executors  would  be  with  costs. 
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